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PREFACE. 


This  volume  (9  American  Negligence  Cases)  contains  the  cases 
relating  to  the  Liability  of  Carriers  of  Persons  for  Accidents  on 
Trains,  Street  Cars,  Steamboats,  Stage  Coaches,  Etc.,  and  at 
Stations,  Depots,  Landings,  Ferry  Houses,  Etc.,  classified  under  the 
divisions  of  Derailment  of  Trains,  Etc.  ;  Riding  on  Platforms  of 
Cars;  Sick  Passengers;  Trespassers,  Etc.;  Defective  Station 
Pi atforms  ;  Icy  Platforms  ;  Falling  Objects  ;  Struck  by  Missiles 
and  Protruding  Objects  ;  Collisions  ;  Explosions  ;  Dangerous  Posi- 
tion ON  Cars,  Etc.  ;  Riding  on  Free  Passes  ;  Persons  not  Pas- 
sengers, Etc. 

The  cases  comprised  herein  cover  all  actions  from  the  earliest  period 
to  1896  decided  in  the  highest  Courts  of  Alabama,  Arizona,  Arkansas, 
California,  Colorado  (Supreme  and  Appellate),  Connecticut,  Dakota, 
Delaware,  District  of  Columbia  (Supreme  and  Appellate),  Florida, 
Georgia,  Idaho,  Illinois  (Supreme  and  Appellate),  Indiana  (Supreme  and 
Appellate),  Iowa,  Kansas  (Supreme  and  Appellate),  Kentucky,  Louisiana, 
Maine,  Maryland,  Massachusetts,  Michigan,  Minnesota,  Mississippi, 
Missouri  (Supreme  and  Appellate),  Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  Jersey  (Supreme  and  Errors  and  Appeals),  New  Mexico 
and  New  York  (Court  of  Appeals,  Appellate  Division,  Supreme  and  in- 
termediate courts) ;  together  with  annotations  and  notes  of  English  cases. 

In  the  next  volume  the  cases  in  the  remainder  of  the  States  and  the  Fed- 
eral Courts,  covering  the  same  topics  and  period,  will  be  published,  thus 
completing  the  important  topic  of  Negligence  of  Carriers  of  Persons. 

It  will  be  seen  that  more  than  five  hundred  cases  are  reported  in  this 
volume,  either  verbatim,  or  in  abstract,  or  in  the  form  of  notes,  the 
latter  plan  enabling  the  series  to  be  completed  within  reasonable  compass. 
The  index  gives  a  complete  list  of  the  notes  of  cases  grouped  under  the 
various  divisions  of  the  topics  in  this  volume,  an  arrangement  which,  it  is 
hoped,  will  prove  a  convenience  to  the  practitioner  in  the  preparation  of 
briefs  upon  any  of  the  topics  treated  herein. 

A  reference  to  the  Table  of  Cases  Classified,  which  precedes  the  Index, 
will  enable  the  reader  to  see,  at  a  glance,  the  causes  of  action  and  the 
injuries  sustained  in  the  cases  reported  in  this  volume. 

The  Exlitor  desires  to  cordially  acknowledge  the  able  services  of  Mr. 
Walter  J.  Eagle  in  the  preparation  of  the  cases  and  notes  thereto,  and 
the  compilation  of  the  Tables,  etc.,  in  this  volume  of  American  Neg- 
ligence Cases.  T.  F.  HAMILTON. 

New  York,  Nevemher^  X899.  T 
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Adams  y.  Washington  &  Georgetown 

R.R.  Co 9  App.  D.  C.  36 163 

Ainlej  v.  Manhattan  R'y  Co 47  Hun,  306;  13  N.  Y.  St.  R.  557 599 

Alabama  Great  Southern  R.R.  Co.  v. 

Hill 90  Ala.  71;  8  Southern,  90 11 

Alabama  Great  Southern  R.R.  Co.  v. 

Hill 93  Ala.  514 ;  9  Southern,  723 ni  i 

Albert!  v.  New  York,  Lake  Erie  & 

Western  R'y  Co 118  N.  Y.  77 ;  33  N.  E.  35 ;  37  N.  Y. 

St.  R.  865 n664 

Alden  v.  New  York  Central  R.R.  Co  .36  N.  Y.  los;  3  Am.  Law  Reg.  N.  S. 

498 n6i8 

AUerton  v.  Boston  &  Maine  R.R 146  Mass.  341 ;   15  N.  E.  631 iM39 

Anderson  v.    Rome,     Watertown    & 

Ogdensburg  R.R.  Co 54  N.  Y.  334 n6i8 

Anderson  v.  Scholej 1 14  Ind.  553 ;  17  N.  E.  135 ;  14  West. 

Rep.  517 303 

Andrews  v.   The   Capitol,   North  O 

Street  &  South  Washington  R.R.Co.a  Mackej  (D.  C.)  137 ni63 

Archer  v.   Fort  Wayne  &  Elmwood 

R'y  Co 87  Mich.  loi ;  49  N.  W.  488 473 

Archer  v.  New  York,  New  Haven  & 

Hartford  R.R.  Co 106N.  Y.589;  13  N.  E.  318;  11  N.  Y. 

St.  R.  33;  9  Cent.  Rep.  333 597 

Arkansas  Midland  R'y  Co.  v.  Canman.53  Ark.  517 ;  13  S.  W.  380 n^$ 

Armstrong  v.  New  York  Central  & 

Hudson  River  R.R.  Co 66  Barb. 437 ;  affirmed  in  53  N.  Y.  633.n6o6 

Atchison,  Topeka  &  Santa   Fe  R.R. 

Co.  ▼.  Elder 149  111.  173;  36  N.  E.  565 n338 

Atchison,  Topeka  &  Santa  Fe   R.R. 

Co.  V.  Elder    57  Kan.  313 ;  46  Pac.  310 n356 
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Atchison,  Topeka  &  SanU  Fe  R.R. 

Co.  V.  Johns 36  Kan.  769;  14  Pac.  237 371 

Atchison,  Topeka  &  Santa  Fe  R.R. 

Co.  V.  Lindley 43  Kan.  714;  32  Pac.  703 ;  6  L.  R.  A. 

246 n366 
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R.R.  Co 121  Mass.  426 458 
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Street  R'y  Co  92  Ala.  315 ;  8  Southern,  466 na7 

Barney  v.    Hannibal    &    St.    Joseph 

R.R.   Co 126  Mo.  372;  28  S.  W.  1069 n536 

Ball  V.  Mabrj 91  Ga.  781 ;  18  S.  E.  64 197 

Baltimore  &  Ohio  R.R.  Co.  v.  State 

(Chambers) 81  Md.  371 ;  32  Atl.  201 425 

Baltimore  &  Ohio  R.R.  Co.  v.  State 

(Wiley)    72  Md.  36;  18  Atl.  1107;  6  L.  R.  A. 

706;  41  Am.&Eng.  R.R.  Cas.  126.  .n4i6 
Baltimore  &  Ohio  R.R.  Co.  v.  Worth- 

ington 21  Md.  275 ;  83  Am.  Dec.  578 416 

Baltimore     &     Yorktown    Turnpike 

Road  V.  Cason 72  Md.  377 ;  20  Atl.  113 >H^5 

Bateman  v.  New  York  Central  &  Hud- 
son River  R.R.  Co 47  Hun  (N.  Y.)  429 n6o4 

Beat  V.  Lowell  &  Dracut  Street  R'j 

Co 157  Mass.  444;  32  N.  E.  653 n447 

Bedford,   Spring^iIIe,   Owensburg  & 

Bloomfield  R.R.  Co.  v.  Rainbolt.  .99  Ind.  551 277 

Bemiss  v.  New  Orleans  Citj  &   Lake 

R.R.  Co 47  La.  Ann.  167 1 ;  18  Southern,  711.  .n386 

Bennett  v.  New  Jersey  R.R.  &  Trans- 
portation Co 7  Vr.(36N.J.L.)225;i3  Am.Rep.435.57s 

Bennett  v.  New  York,  New  Haven  & 

Hartford  R.R.  Co 57  Conn.  422;  18  Atl.  668 158 

Birmingham    v.    Rochester    Citj  & 

Brighton  R.R.  Co 137  N.  Y.  13 ;  32  N.  E.  995 ;  49  N.  Y. 

St.  R.  888;   rev'g  18  N.  Y.  Supp. 

649;  45  N.  Y.  St.  R.  724 n664 

Bissell    V.  New  York   Central  R.R. 

Co 25  N.  Y.  442 ;  rev'g  26  Barb.  630... . n6i6 

Blackwell  v.  Wiswall 24  Barb.   (N.  Y.)  355 ;   14  How.  Pr. 

357 n584 

Blair  V.  Erie  R'y  Co 66  N.  Y.  313 n6i5 
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St.  R.  938;  see  also  68  N.  Y.  306;  89 

N.  Y.  627 579 

Clossman  ▼.  Long  Island  R.R.  Co. .  .9  Hun,  618;  affirmed  in  73  N.  Y.  6o6.n6o4 
Codjv.  New  York  &  New  England 

R.R.  Co 151  Mass.  462 ;  24  N.  E.  402 n464 

Cole  V.  New  York  Central  R.R.  Co.  .48  N.  Y.  679 n6i8 

Colegrove  v.  New  York  &  New  Haven 

R.R.  Co ^ 20  N.  Y.  492 ;  aff'g  6  Duer,  382 n6i8 

Coleman  ▼.  Second  Avenue  R.R.  Co. .  1x4  N.  Y.  609;  21 N.  E,  1064;  24 N.  Y. 

St.  R.  566 n654 

Collins  V.  Toledo,  Ann  Arbor  &  North 

Michigan  R'y  Co 80  Mich.  390;  45  N.  W.  178 n465 

Commonwealth    v.    Brockton    Street 
R.R.  Co. 143  Mass.  501 ;  10  N.  E.  506 n447 

Commonwealth  v.  Cobum 132  Mass.  555 n44o 

Commonwealth  v.  Vermont  &  Massa- 
chusetts R.R.  Co 108  Mass.  7 ;  11  Am.  Rep.  301 0463 

Connelly  v.  Manhattan  R'y  Co 68  Hun,  456;  23  N.  Y.  Supp.  88;  re- 
versed in  142  N.  Y.  377;  37  N.  E. 
462  n6i8 

Connor  v.  Concord  &  Montreal  R.R. 67  N.  H.  311 ;  30  Atl.  1121 556 

Consolidated  Traction  Co.  v.    Thal- 
beimer 59  N.  J.  L.  (30  Vr.)  474 ;  37  Atl.  132.  .566 

Coon  V.  Knap 8  N.  Y.  402 ;  see  also  13  How.  Pr. 

175  n587 

Coover  V.  Moore 31  Mo.  574 n536 

Coppock  V.  Long  Island  R.R.  Co. .  .89  Hun,  186;  34  N.  Y.  Supp.  1039.  .n6i6 

Cotchett  V.  Savannah  &  Tybee  R'y  C0.84  Ga.  687;  11  S.  E.  553 195 

Craighead  v.  Brooklyn  City  R.R.  C0.123  N.  Y.  391 ;  25  N.  E.  387 ;  33  N.  Y. 

St.  R.  620 n654 

Creamer  v.  West  End  Street  R'y  Co.  156  Mass.  320;  31  N.  E.  391 044.8 

Cross    V.  Lake    Shore    &    Michigan 

Southern  R'y  Co 69  Mich.  363;  37  N.  W. 361 ;  14  West 

Rep.  181 464 

Crow  V.  Wabash,  St.  Louis  &  Pacific 

R'y  Co  23  Mo.  App.  357 n498 

Curtis  V.  Rochester  &  Syracuse  R.R. 

Co 18  N.  Y.  534 ;  aflfg  20  Barb.  282 606 
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Dahlberg  ▼.  Minneapolis  Street  R' j 

Co 33  Minn.  404;  ai  N.  W.  545 ;  50  Am. 

Rep.  585 \  .481 

Dale   V.    Delaware,    Lackawanna    & 

Western  R  R.  Co 73  N.  Y.  468 659 

Daub  V.  Yonkers  R.R.  Co 69  Hun,  138;  33  N.  Y.  Supp.  368;   5a 

N.  Y.  St,  R.  537 n6i8 

DeMahj  v.   Morgan's    Louisiana    & 

Texas  R.R.  Co 45  La.  Ann.  1339;  14 Southern,  61 . .  .n398 

Denver,  South  Park  &  Pacific  R'j  Co. 

V.  Woodward 4  Colo.  1 1 15 

Denver,  South  Park  &  Pacific  R'y  Co. 

V,  Woodward 4  Colo.  163 ni33 

Derwort  v.  Loomer 31  Conn.  344 143 

Devlin  v.  Atlantic  Avenue  R.R.  Co.  .57  Hun,  591 ;  10  N.  Y.  Supp.  848  . .  .n665 

Dewire  v.  Boston  &  Maine  R.R.  Co.  .  148  Mass.  343;  19  N.  E.  533 n46o 

Deyo  V.  New  York  Central  R. R.  Co . 34  N.  Y.  9. n6i7 

Dickinson  v.   Port  Huron   &   North 

Western  R'y  Co 53  Mich.  43 ;  18  N.  W.  553 0474 

Dimmitt  v.   Hannibal   &  St.  Joseph 

R.R.  Co 40  Mo.  App.  654 n505 

Dobiecki  v.  Sharp 88  N.  Y.  203  588 

Donovan  v.  Hartford  Street  R'y  Co.  .65  Conn.  3oi ;  33  Atl.  350 nisS 

Doran  v.  East  River  Ferry  Co 3  Lans.  (N.  Y.)  105 n585 

Dougan  v.  Champlain  Transportation 

Co 56  N.  Y.  I ;  aflf'g  6  Lans.  430 576 

Downey  v.  Hendrie 46  Mich.  498;  9  N.  W,  8a8;  41  Am. 

Rep-  177 n473 

Dunn  V.   Grand  Trunk  R'y  Co.   of 
Canada 58  Me.  187 ;  4  Am.  Rep.  367 n40s 


East  Saginaw,  etc.  Street  R'y  Co.  v. 

Bohn 37  Mich.  503 n474 

East  St.  Louis  Electric  Street  R'y  Co. 

V.  Steger 65  111.  App.  313 n359 

East  Tennessee,  Virginia  &  Georgia 

R.R.  Co.  V.Green    95  Ga.  736;  33  S.  E.  658 199 

East  Tennessee,  Virginia  &  Georgia 

R.R.  Co.  V.  Watson 94  Ala.  634;  10  Southern,  328 n33 

Edgerton   v.    New   York   &  Harlem 

R.R.  Co 39  N.Y. 327;  aflTg  35  Barb.  193, 389.n6i7 

Edwards  v.  Lord 49  Me.  379 n4oa 

Egan  V.  New  Jersey  Steamboat  Co. .  .86  Hun,  543;  33  N.  Y.  Supp.  791 . .  .n587 
Eld  ridge  v.  Minneapolis  &  St.  Louis 

R'y  Co 33  Minn.  353;  30  N.  W.  151 478 

Elgin  City  R'y  Co.  v.  Salisbury 163  111.  187 ;  44  N.  E.  407 330 
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Ellett  V.  St.  Louis,   Kansas  Citj  & 

Northern  R.R,  Co 76  Mo.  518 n535 

Elliott   V.  New  York   Central,  etc. 

R.R.  Co 53  Hun,  78;  6  N.  Y.  Supp.  363 n6i6 

Emerj  v.  Boston  &  Maine  R.R 67  N.  H.  434;  36  Atl.  367 557 

Erickson  ▼.  Smith 38  How.  Pr.  (N.Y.)  454 n587 

Esrej  ▼.  Southern  Pacific  Co 88  Cal.  399;  26  Pac.  211 98 

Esiej  ▼.  Southern  Pacific  Co 103  Cal.  541 ;  37  Pac.  500 n98 

Etson  V.  Fort  Wayne,  etc.  R'y  Co. . . no  Mich.  494 n474 

Eureka  Springs  R'y  v.  Timmons 51  Ark.  459;  11  S.  W.  690 n55 

Evans  ▼.  Interstate  Rapid  Transit  R'j 

Co 106  Mo.  594;  17  S.  W.  489 n534 

ETansYille Street R*7 Co. V. Meadows.  13  Ind.  App.  i55;4i  N.  E.  398 n3i4 


Fairchiid  v.  California  Stage  Co 13  Cal.  599 n67 

Falls  V.  San  Francisco  &  North  Pa- 
cific R.R.  Co 97  Cal.  114;  31  Pac.  901 no 

Favre  v.  Louisville  &  Nashville  R.R. 

Co 91    Ky.  541 ;  16  S.  W.  370 ;    13   Ky. 

Law   Rep.  1 16 n374 

Feital  v.  Middlesex  R.R.  Co 109  Mass.  398;  12  Am.  Rep.  720 n447 

Finnegan  v.  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  R'y  Co 48  Minn.  378;  51  N.  W.   122 n49o 

Fisher  t.  Southern  Pacific  R.R.  Co..  .89  Cal.  399;  26  Pac.  894 104 

Florida  Southern  R.R.  Co.  ▼.  Hirst.  .30  Fla.  i ;  11  Southern,  506 177 

Fordyce  v.  Jackson 56  Ark.  594 ;  20  S.  W.  528,  597 nss 

Forsyth  v.  Boston  &  Albany  R.  R.  Co.  103  Mass.  510 n438 

Francisco  ▼.  Troy   &  Lansingburgh 

R.R.    Co 78  Hun,  13;  29  N.  Y.  Supp.  247;  60 

N.  Y.  St.  R.  797;  see  also  88  Hun, 

464;  34  N.  Y.  Supp.  859 n656 

Frelsen  ▼.  Southern  Pacific  Co 42  La.  Ann.  673;  7  Southern,  800 394 

Frink  Y.  Coe 4  G.  Gr.  (Iowa)  555 ;  61  Am.  Dec.  141 .  319 

Frink  V.  Potter 17  111.  406    200 

Furnish  ▼.  Missouri  Pacific  R*y  Co . .  102  Mo.  438 ;  13  S.  W.  1044 515 


Gahaganv.  Boston  &  Lowell  R.R.  Co. i  Allen  (Mass.)  187 ;  79  Am.  Dec.724.n447 
(jalena  &  Chicago  Union  R.R.  Co.  v. 

Fay 16  111.  558;  63  Am.  Dec.  323 215 

(jalena  &  Chicago  Union  R.R.  Co.  v. 

Yarwood 15  111.  468 208 

Galena  &  Chicago  Union  R.R.  Co.  ▼. 

Yarwood 17  111.  509;  65  Am.  Dec.  682 n209 

Garbacxewski  v.  Third  Avenue  R.R. 

Co 39  N.  Y.  Supp.  33 ;  5  App.  Dlv.  186, 

189 n65S 


xiv  AMERICAN  NBGLIGBNCB   CASBS. 

Gardner  y.  New  Haven  &  Northamp- 
ton Co 51  Conn.  143 156 

Gardner  v.  Wajcross  Air-Line  R*R. 

Co 94  Ga-  538;  19  S.  E.  757 nigs 

Gardner  ▼.  Wajcross  Air- Line  R.R. 

Co 97  Ga.  4B2 ;  25  S.  E.  334 ni^s 

Garoni  ▼.  Compagnie  Nationaie  De 

Navigation  of  Marseilles 131  N.  Y.  614;  30  N.  E.  865 ;  43  N.  Y. 

St.  R.  961 ;    aff'g   14  N.  Y.  Supp. 

797;  39  N.  Y.  St.  R.  63 nsSs 

Gajnor  v.  Old  Colonj  &    Newport 

R'7  Co 100  Mass.  208 ;  97  Am.  Dec.  96 ^439 

George  v.  St.  Louis,  Iron  Mountain  & 

Southern  R'y  Co 34  Ark.  613 n53 

Gerstle  v.  Union  Pacific  R*j  Co 23  Mo.  App.  361 511 

Gillenwater  v.  Madison  &  Indianapolis 

R.R.  Co 5  Ind.  339 n290 

Ginna  v.  Second  Avenue  R.R.  Co 67  N.  Y.  596;  aff'g  8  Hun,  494 623 

Goodwin  v.  Boston  &  Maine  R.  R.  C0.84  Me.  203 ;  24  Atl.  816 0408 

Gradin  v.  St.  Paul  &  Duluth  R'y  Co. 30  Minn.  217 ;  14  N.  W.  881 n490 

Graham  v.  Manhattan  R*y  Co 149  N.  Y.  336 ;  43  N.  E.  917 ;  rev'g  8 

Misc.  305;  28  N.  Y.  Supp.  739;  59 

N.  Y.  St.  R.  279 648 

Grand  Rapids  &  Indiana  R.R.  Co.  v. 

Boyd 65  Ind,  526 n289 

Grand  Rapids  &  Indiana  R.R.  Co.  v. 

Huntley 38  Mich.  537 ;   31  Am.  Rep.  321 472 

Gregory  v.  New  York,  Lake  Erie  & 

Western  R.R.  Co 55  Hun,  303 ;  8  N.  Y.  Supp.  525 n585 

Gunderman  v.   Missouri,    Kansas    & 

Texas  R'y  Co 58  Mo.  App.  370 n496 

Gunn  V.  Cambridge  R.R.  Co 144  Mass.  430;  11  N.  E.  678;  4  New 

Eng.  Rep.  323 n44i 


H 

Hall  V.  Connecticut  River  Steamboat 

Co    13  Conn.  319 136 

Hallahan  v.  New  York,  Lake  Erie  & 

Western  R.R.  Co 102  N.  Y.  194;  6  N.  E.  287;  i  N.  Y. 

St.  R.  367 661 

Hannibal  &  St.  Joseph  R.R.  Co.  v. 

Martin iii  111.  219;  afTg  11  111.  App.  386;  see 

2  Am.  Neg.  Cas.  491  and  661 247 

Harbison  v.  Metropolitan  R.R.  Co. .  .9  App.  D.  C.  60 168 

Hardwick  v.  Georgia  R.R.  &  Banking 

Co 85  Ga.  507;  II  S.E.  832 193 

Harris  v.  Hannibal  &  St.  Joseph  R.R. 

Co 89  Mo.  233;  I  S.  W.  325 518 
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Hartan  ▼.  Eastern  R.R.  Co 114  Mass.  44 11451 

Hayes  v.  Forty-Second  Street  &  Grand 

Street  Ferry  R.R.  Co 97  N.  Y.  359 637 

Heazle  v.  Indianapolis,  Bloomington 

&  Western  R*y  Co 76  111.  501 n227 

Hegeman  v.  Western  R.R.  Co 13  N.  Y.  9;  64  Am.  Dec.  517 ;  aflTg  16 

Barb.  353 n6o9 

Hempenstall  v.  New  York  Central  & 

Hudson  River  R.R.  Co 82  Hun,  385 ;  31  N.  Y.  Supp.  479 n6o5 

Hendrick  v.  Chicago  &  Alton  R.R.  C0.136  Mo.  548 ;  38  S.  W.  297 n535 

Henry  ▼.  St.  Louis,  Kansas  City  & 
Northern  R'y  Co 76  Mo.  288;  43  Am.  Rep.  763 n534 

Hiatt  V.  Des    Moines,    Northern    & 

Western  R'y  Co 96  Iowa,  169;  64  N.  W.  766 346 

Hickey  v.  Boston  h  Lowell  R.R.  C0..96  Mass.  429 454 

Hicks  V.  Pacific  R.R.  Co 64  Mo.  430 n534 

Highland  Avenue  &  Belt  R.R.  Co.  v. 

Donovan 94  Ala.  299 ;  10  Southern,  139 23 

Higley  v.  Gilmer 3  Mont.  90;  35  Am.  Rep.  450 n538 

Hill  V.  Birmingham  Union  R'y  Co. .  100  Ala.  447 ;  14  Southern,  201 27 

Hill  V.  Ninth  Avenue  R.R.  Co 109  N.  Y.  239;  16  N.  E.  61 ;    14  N.  Y. 

St.  R,  844 n665 

Hipsley  v.  Kansas  City,  St.  Joseph  & 

Council  Bluffs  R'y  Co 88  Mo.  348;  4  West.  Rep.  45 n5i6 

Hite  V.  Metropolitan  Street  R'y  Co. .  130 Mo.  132 ;  31 S.  W.  363 ;  33 S.W.  33.0537 

Hobbs  V.  Eastern  R.R.  Co 66  Me.  572 0408 

Hoffman  v.    New   York    Central    & 

Hudson  River  R.R.  Co 75  N.  Y^  605;  aff'g  13  Hun,  589 n6o5 

Holbrook   v.    Utica    &    Schenectady 

R.R.  Co 13  N..  Y.  336 ;  64  Am.  Dec.  503 ;  aflPg 

16  Barb.  113 n663 

Holland  v.  Lynn  &  Boston  R.R.  Co.  .144  Mass.  425;    11  N.  E.  674;  4  New 

Eng.  Rep.  320 441 

Holland  v.  West  End  Street  R'y  Co. .  155  Mass.  387 ;   29  N.  £.  622 m^iS 

Holmes  v.  Southern  Pacific  Coast  R'y 

Co 97  Cal.  161 ;  31  Pac.  834 103 

Hood  V.  New  York  &  New   Haven 

R.R.  Co 23  Conn,  i ni5o 

Hood  V.  New  York  &  New   Haven 

R.R.  Co 23  Conn.  502 149 

Hosmer  v.  Old  Colony  R.R 156  Mass.  506;  31  N.  E.  653 n45i 

Hoyt  V.  Long  Island  R.R.  Co 57  N.  Y.  678 n6i8 

Huelsenkamp  v.  Citizen  R'y  Co 37  Mo.  537;  90  Am.  Dec.  399 520 

Hughes  V.  New  Jersey  Steamboat  Co.  11  Misc.  65;  31  N.  Y.Supp.  1012. .  .n586 

Hunter  v.  Stewart 47  Me.  419 0401 

Hyde  v.  Wabash,  St.  Louis  &  Pacific 

R'y  Co 61  Iowa  441 ;   16  N.  W.  351 ;  47  Am. 

Rep.  820 0334 
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I 

Illinois  Central  R.R.  Co.  v.  Beebe  .  .69  III.  App.  363 n26i 

Illinois  Central  R.R.  Co.  v.  Crudup.63  Miss.  291 0491 

Illinois  Central  R.R.  Co.  v.  O'Keefe.  154  111.  508;  39  N.  E.  606 0257 

Illinois  Central  R.R.  Co.  v.  Read  . .  .37  111.  484;  87  Am.  Dec.  360 n257 

Indiana,  Illinois  &  Iowa  R.R.  Co.  v. 

Masterson 16  Ind.  App.  323 ;  44  N.  E.  1004 n3i5 

Indianapolis,  Bloomington  &  Western 

R'j  Co.  V.  Beaver 41  Ind.  493 n29i 

Indianapolis  &  Cincinnati    R.R.  Co. 

V.  Rutherford 29  Ind.  82 ;  92  Am.  Dec.  336 273 

Ingalls  V.  Bills 9  Mete.  (Mass.)  i ;  43  Am.  Dec.  346.  .426 


Jackson  v.  Crilly 16  Colo.  103 ;  26  Pac.  331 ni32 

Jacksonville  Southeastern  R'j  Co.  v. 

Southworth 32  111.  App.  307 ;  affirmed  135  111.  250. n26o 

Jacobus  v.  St.  Paul  &  Chicago  R'7Co.20  Minn.  125 ;  18  Am.  Rep.  360 ^489 

James  v.  Missouri  Pacific  R'y  Co 107  Mo.  480;  18  S.  W.  31 ^535 

Jamison  v.  San   Jose   &  Santa  Clara 

R.R.  Co 55  Cal.  593 D104 

Jeffersonville,  Madison  &  Indianapolis 

R.R.  Co.  V.  Riley 39  Ind.  568 302 

Johnson  v.  Manhattan  R'y  Co 52  Hun,  iii ;  4  N.  Y.  Supp.  848 n6o5 

Jones  V.  St.  Louis,  etc.  R.R.  Co 125  Mo.  666;  28  S.  W.  883 n537 

June  V.  Boston  &  Albany  R.R.  Co. . .  153  Mass.  79;  26  N.  E.  238 0439 

K 

Kansas  Pacific  R'y  Co.  v.  Cutter 19  Kan.  83 355 

Kansas  Pacific  R'y  Co.  v.  Salmon 11  Kan.  83 n366 

Keilt  V.  Staten  Island  Rapid  Transit 

R.R.  Co 75  Hun,  579;  27  N.  Y.  Supp.  847. .  .n586 

Keith  V.  Pinkham 43  Me.  501 ;  69  Am.  Dec.  80 401 

Kelley  v.  Union  Pacific  R'y  Co 16  Colo.  455 ;  27  Pac.  1058 ni32 

Kellow  V.  Central  Iowa  R'y  Co 68  Iowa,  470;  23  N.  W.  740;  27  N.  W. 

466;  56  Am.  Rep.  858;  21  Am.  & 

Eng.  R.R.  Cas.  485 n332 

Kelly  V.  Manhattan  R'y  Co 112  N.  Y.  443;  20  N.  E.  383;  3  L.  R. 

A.  74 598 

Kelly  V.    New    York   &   Sea  Beach 

R.R.  Co 109  N.  Y.  44;  15  N.  E.  879;  11  Cent. 

Rep.  874 666 

Kelly  V.  Staten  Island  R.R.  Co 53  N.  Y.  450;  14  Abb.  Pr.  N.  S.  346; 

rev'g  13  Abb.  Pr.  N.  S.  338 n586 

Kennedy  v.  Burrier 36  Mo.  128 n536 

Kenney  v.  New  York   Central,   etc. 

R.R.  Co 125  N.  Y.  422 ;  26  N.  E.  626;  35  N.  Y. 

St.  R.  447 n6i6 
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Kentnckj  Central  R.R.  Co.  v.Thomas.yQ  Ky.  i6o;  43  Am.  Rep.  208 0380 

Kerriganrv.  Southern  Pacific  R.R.  C0.81  Cal.  348;  33  Pac.  677 n68 

Kinnej  v.  Central  R.R.  Co.  of  New 
Jersey 3  Vr.  (3a  N.  J.  L.)  407 576 

Kinney  ▼.  Central  R.R.  do  of  New 
Jeraey 5  Vr.  (34 N.  J.  L)  513 ;  3  Am.  Rep.  265.. 575 

Kirby  ▼.  Delaware  &  Hudson  Canal 
Co 90  Hun,  588;  35  N.  Y.  Supp.  975. .  .n6o4 

Knight  V.    Portland,  Saco    &    Ports- 
month  R.R.  Co 56  Me.  334;  96  Am.  Dec.  449 n4ii 


Lafayette  &  Indianapolis  R.R.   Co. 
▼.  Sims 37  Ind.  59. 370 

Lake  Shore  &    Michigan    Southern 
R.R.  Co.  V.  Brown 133  111.  163 ;  14  N.  E.  197 n357 

Lammert  ▼.  Chicago  &  Alton  R.R.  C0.9  111.  App.  388 n363 

Landers  ▼.  S^tten  Island  R.R.  Co 53  N.  Y.  450;    14  Abb.  Pr.  N.  S.  346; 

rev'g  13  Abb.  Pr.  N.  S.  338 n586 

Langan  v.  St.  Louis,  Iron  Mountain 
&  Southern  R'y  Co 73  Mo.  393 n534 

Lapointe  v.  Middlesex  R.R.  Co 144  Mass.  18 ;  10  N.  E.  497 n447 

Lavis  V.  Wisconsin  Central  R.R.  Co. 54  111.  App.  636 n259 

Lawrence  v.  Green 70  Cal.  417 ;  11  Pac.  750 ;  59  Am.  Rep. 

438 n^ 

Lawrenceburg  &   Upper  Mississippi 
R.R.  Co.  V.  Montgomery 7  Ind.  474 n379 

Lehr   ▼.  Steinway  &  Hunter's  Point 

R.R.  Co 118  N.  Y.  556;  33N.  E.  889;3oN.  Y. 

St.  R.  1 63s 

Lemon  ▼.  Chanslor 68  Mo.  341 ;  30  Am.  Rep.  799 n5i6 

Leonard  v.  Columbia  Steam  Naviga- 
tion Co 84  N.  Y.  48 n587 

Lewis  V.  Flint  &  Pere  Marquette  R'y 
Co 54  Mich.  55;  19  N.  W.  744 n465 

Liscomb  v.  New  Jersey  R.R.  Co 6  Lans.  (N.  Y.)  75 n6o4 

Littlejohn  v.  Fitchburg  R.R.  Co 148  Mass.  478;  20  N.  E.  103 n463 

Little  Rock  &  Ft  Smith  R'y  Co.  ▼. 
Cavenesse 48  Ark.  106;  2  S.  W.  505 40 

Little  Rock  &    Ft.    Smith   R'y  Co. 
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794;  40  N.  E.  807 303 

Louisville,    New    Orleans    &    Texas 
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THOMPSON  V.  DUNCAN. 

Supreme  Courts  Alabama,  December  Term,  1884. 

[Reported  in  76  Ala.  334.] 

ENTERING  CABOOSE  BEFORE  COUPLED  TO  TRAIN— PASSEN- 
GER INJURED  BY  BACKING  OF  TRAIN— CONTRIBUTORY 
NEGLIGENCE. — ^Where  plaintiff  entered  the  caboose  car  of  a  train 
ivhile  it  was  standing  on  the  track  before  it  was  coupled  to  the  train, 
taking  a  position  near  the  door,  and  while  the  same  was  being  coupled 
was  injured  by  the  train  backing  with  violence  against  the  caboose,  the 
question  of  contributory  negligence  was  properly  submitted  to  the  jury. 

DANGEROUS  POSITION  ON  CAR— INSTRUCTION.— An  instruction 
that  it  was  negligence  on  the  part  of  the  railway  company  not  to  warn 
passengers  of  the  danger  of  a  shock  from  coupling  cars  was  rightly  re- 
fused, as  persons  of  ordinary  prudence,  entering  a  caboose  and  standing 
near  the  door,  would  be  apt  to  be  aware  of  danger,  if  any,  in  such  a 
position. 

CONTRIBUTORY  NEGLIGENCE— INSTRUCTION.— A  charge  that  if 
plaintiff's  negligence  "contributed  in  any  way  to  the  happening  of  the 
injury/'  is  misleading,  as  to  come  within  the  rule,  plaintiffs  negligence 
must  contribute  proximately  to  the  injury  inflicted. 

Appbai^  from  the  Circuit  Court  of  Mobile.    Reversed. 

"Action  by  Joseph  W.  Thompson,  against  William  B.  Duncan, 
receiver  and  trustee  of  the  Mobile  and  Ohio  Railroad,  who  was  oper- 
ating said  road  under  the  appointment  of  the  United  States  Circuit 
Court  at  Mobile,  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff,  by  being  thrown  violently  to  the  ground,  from  and 
through  the  open  door  of  a  'caboose  car,'  in  which  he  was  a  passen- 
ger from  Mobile  to  Whistler,  a  station  about  five  miles  distant  from 
the  city.    The  defendant  pleaded  the  general  issue,  and  a  special 
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plea  averring  contributory  negligence  on  the  part  of  the  plaintiff; 
and  the  cause  was  tried  on  issue  joined  on  these  pleas. 

"It  appeared  that  the  'caboose  car'  was  part  of  a  freig^ht  train, 
which  carried  passengers  at  the  usual  rates,  and  which  left  Mobile 
at  12  o'clock  M.,  daily.  The  plaintiff  was  in  the  habit  of  travelling 
on  the  train,  and  he  entered  the  car  while  it  was  standing  on  the 
track,  several  minutes  before  it  was  coupled  to  the  train.  As  to  the 
circumstances  attending  the  accident,  the  plaintiff  thus  testified  as 
a  witness  in  his  own  behalf:  *I  got  on  the  caboose  car  before  the 
same  had  been  attached  to  the  main  train.  I  knew  that  the  train 
had  to  back  down,  and  couple  the  caboose  to  it  before  it  started. 
When  I  entered  the  caboose,  the  only  vacant  seat  I  observed  was 
something  that  looked  like  the  half  of  a  cot,  that  was  standing 
against  the  side  of  the  car,  and  the  end  of  which  was  about  six  inches 
from  the  floor.  I  took  my  seat  upon  this  cot,  which  placed  me  about 
two  feet  from  the  door  of  the  car.  While  sitting  in  this  position,  the 
main  part  of  the  train  backed  down,  a  brakeman  called  for  a  long 
link,  and  some  one  handed  him  one,  and  I  thought  the  coupling  had 
been  made ;  but,  shortly  afterwards,  the  main  part  of  the  train  backed 
down  against  the  caboose,  with  such  force  and  violence  that  I  lost 
my  balance,  and  slid  along  the  side  of  the  car  until  I  came  to  the 
door.  The  force  was  such  that  I  struck  my  shoulder  and  hip  against 
the  further  side  of  the  door-facing  as  I  fell  out,  and  thence  to  the 
ground ;  and  nothing  to  catch  hold  of,  I  fell  out  on  my  neck  and 
shoulders,  which  hurt  me  seriously.  Some  one  assisted  me  up  on 
my  feet,  but  I  got  back  in  the  car  without  assistance,  took  the  same 
position  I  occupied  before,  and  went  on  to  Whistler.' 

"It  was  shown  that  the  train  consisted  of  about  twenty  cars ;  that 
the  'caboose'  was  about  forty  feet  long,  but  only  the  central  part 
was  used  for  the  accommodation  of  passengers,  the  two  ends  being 
used  as  a  cook-room  and  conductor's  room;  that  the  central  part 
was  only  about  fifteen  feet  in  length,  and  there  was  on  each  side  a 
door  about  six  feet  wide ;  that  several  boxes,  in  which  tools  were 
kept,  were  used  as  seats  for  the  passengers,  and  there  were  several 
chairs.  Some  of  the  witnesses  testified  that  the  seats  were  all  occu- 
pied when  the  plaintiff  entered  the  car,  but  others  said  that  several 
seats  were  then  vacant.  As  to  the  severity  of  the  shock,  the  wit- 
nesses differed  in  their  testimony ;  some  describing  it  as  unusually 
severe,  while  others  said  that  it  was  not  more  violent  than  usual  in 
coupling  a  long  train  of  cars.  The  brakeman  who  coupled  the 
'caboose'  with  the  other  cars,  testifying  as  a  witness  for  the  defend- 
ant,   said   that  the  coupling  was  effected  by  him  without  difficulty 
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or  danger,  and  that  the  shock  was  not  any  greater  than  usual ; 
though  the  plaintifFs  testimony  showed  that  two  other  persons, 
besides  himself,  were  thrown  from  their  seats. 

"The  above  being  the  substance  of  the  evidence,  the  plaintiff  asked 
the  following  charges,  which  were  in  writing,  and  which  the  court 
refused  to  give :  1.  'If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  a  passenger  on  the  railroad  car  of  the  defendant  when 
the  injury  occurred,  and  that  he  was  injured  by  an  accident  occur- 
ring while  such  passenger ;  and  if  they  further  find  that  such  acci- 
dent could  have  been  avoided  by  the  use  of  very  gr^at  care  and 
diligence  by  those  in  charge  of  the  movement  of  the  cars,  then  the 
defendant  would  be  liable.'  2.  'If  the  plaintiff  was  injured  while  a 
passenger  on  the  defendant's  railroad  cars,  by  the  negligence  and 
want  of  care  of  the  employees  of  the  defendant  having  control  of  the 
cars,  the  defendant  would  be  liable,  although  the  jury  may  be  satis- 
fied that  the  negligence  was  not  gross,  but  slight  in  its  character.' 
3.  *If  the  jury  should  find  from  the  evidence  that,  from  the  num- 
ber of  passengers  on  board  of  the  car,  and  from  the  lack  of  seating 
accommodation,  plaintiff  was  obliged  to  stand  up  in  the  car ;  and  if 
they  further  find  from  the  evidence,  that  the  shock  which  would 
necessarily  result  from  bringing  the  other  cars  against  the  caboose, 
for  the  purpose  of  coupling  it,  would  be  so  great  as  to  throw  down 
a  passenger  who  was  standing,  if  such  shock  should  come  without 
warning;  then  it  would  be  the  duty  of  the  officers  of  the  train,  hav- 
ing knowledge  of  these  facts,  to  warn  the  passengers  before  giving 
such  shock;  and  if,  under  such  circumstances,  no  warning  was 
given,  and  the  plaintiff  was  not  otherwise  made  aware  of  the  coming 
of  such  shock,  and  was  in  fact  taken  unawares,,  then  the  defendant 
would  be  guilty  of  negligence  in  not  giving  notice  or  warning.' 

"The  plaintiff  duly  excepted  to  the  refusal  of  each  of  these  charges, 
and  also  to  several  charges  given  by  the  court  at  the  instance  of  the 
defendant,  among  which  were  the  following :  6.  'Even  if  the  jury 
should  be  satisfied,  from  the  evidence,  that  there  was  misconduct  or 
negligence  on  the  part  of  the  defendant,  his  agents  or  employees, 
and  that  the  plaintiff  sustained  injury  in  consequence  of  it ;  still,  if 
the  jury  should  also  be  satisfied,  from  the  evidence,  that  there  was 
any  want  of  ordinary  care  on  the  part  of  the  plaintiff,  and  such  lack 
of  ordinary  care  contributed  in  any  way  towards  the  happening  of 
the  injury,  then  the  jury  must  find  for  th-e  defendant,  unless  the 
evidence  shows  to  their  satisfaction  that  the  injury  was  wantonly  or 
intentionally  caused  by  the  defendant.'  9.  'Before  the  plaintiff  can 
be  entitled  to  recover  in  this  case,  the  jury  must  be  satisfied  from 
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the  evidence,  1,  that  the  defendant,  his  servants  or  agents  have  been 
guilty  of  fault  or  negligence,  2,  that  the  plaintiff  has  been  thereby 
injured,  and  3,  that  this  damage  has  been  without  the  lack  of  any 
reasonable  care  on  his  part ;  unless  the  jury  are  also  satisfied,  from 
the  evidence,  that  the  alleged  damage  was  wantonly  or  intentionally 
caused  by  the  defendant,  his  servants  or  agents." 

The  refusal  of  the  charges  asked,  and  the  charges  given  to  which 
exceptions  were  reserved,  are  now  assigned  as  error. 

Jambs  Bond,  for  appellant. 

T.  A.  Hamilton,  for  appellee. 

Stone,  Ch.  J.  —  We  cannot  say  there  was  no  evidence  in  this  case 
tending  to  show  contributory  negligence  on  the  part  of  the  plaintiff^ 
Hence  we  hold  the  Circuit  Court  was  justified  in  submitting  that 
question  to  the  jury. 

The  first  and  second  charges  asked  by  plaintiff  were  rightly  re- 
fused. They  ignored  the  question  of  contributory  negligence,  upon 
which  there  was  some  testimony.  Nor  do  we  think  the  third  charge 
of  plaintiff  should  have  been  given.  It  is  not  shown  any  officer  or 
employee  of  the  railroad  had  any  knowledge  that  plaintiff  had  taken 
a  dangerous  position  in  the  "caboose,"  nor  indeed  is  it  shown  there 
was  any  officer  or  employee  in  the  car.  Persons  entering  the 
"caboose,"  would  be  apt  to  observe  whether  or  not  it  was  attached 
to  the  train ;  and  if  there  be  danger  in  standing  near  an  open  side 
door  in  a  car,  when  the  train  is  starting,  or  in  motion,  it  is  not  an 
unreasonable  presumption,  that  persons  of  ordinary  prudence  are 
aware  of  it.  In  transitions  from  rest  to  motion,  or  from  motion  to 
rest,  there  is  ordinarily  some  disturbance  of  the  equilibrium,  the 
result  of  inertia.    This  is  common  knowledge. 

In  the  ninth  charge  given  at  the  instance  of  the  defendant  the 
Circuit  Court  erred.  True,  before  plaintiff  could  recover,  it  was 
incumbent  on  him  to  satisfy  the  jury  that  the  defendant,  his  "servants 
or  agents,  had.  been  guilty  of  fault  or  negligence,  and  that  he,  plain- 
tiff, had  been  thereby  damaged.  It  was  not  his  duty  to  prove  that  this 
damage  had  been  done  through  no  want  of  reasonable  care  on  his 
part.  Nor  was  it  necessary  that  the  jury  should,  by  their  verdict, 
affirm  that  plaintiff  had  not  contributed  to  the  injury.  Contributory 
negligence  is  in  its  nature  defensive,  the  disproof  of  which  does  not 
rest  on  plaintiff,  unless  in  rebuttal  of  defensive  testimony  tending 
to  establish  it.  Like  the  defense  of  payment,  or  set-off,  when 
pleaded,  a  general  verdict  for  the  plaintiff  is  simply  an  assertion,  or 
finding,  that  the  defense  had  not  been  proved.    The  error  of  the 
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charge  is,  that  it  misplaced  the  onus,  in  the  matter  of  contributory 
negligence.    Ind.  &  St.  L.  R.  R.  Co.  v.  Horst,  93  U.  S.  291  (1). 

The  sixth  charge  given  is  also  subject  to  criticism.  "Contributed  in 
any  way  to  the  hapi>ening  of  the  injury,"  is  probably  misleading. 
To  come  within  the  rule,  plaintiff's  negligence  must  contribute  prox- 
imately to  the  injury  inflicted. 
*   Reversed  and  remanded. 


LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY  V.  JONES  (2). 

Supreme  Court,  Alabama ,  December  Term,  i88y, 

[Reported  in  83  Ala.  376.] 

PASSENGER  INJURED  IN  DERAILMENT— DEATH— PROXI- 
MATE CAUSE. — Where  plaintiff's  intestate  was  injured  by  the  train  on 
which  she  was  a  passenger  being  derailed,  from  which  injuries  she  died, 
an  instruction  requested  by  defendant  that  the  deceased  had  pneumonia 
before  the  accident,  and  that  that  was  the  cause  of  her  death  and  not  the 
derailment  for  which  defendant  would  not  be  liable  was  properly  refused, 
it  being  held  that  even  if  the  deceased  had  pneumonia,  or  incipient  pneu- 
monia and  it  could  be  known  that  she  would  ultimately  die  of  that  dis- 
ease, that  fact  would  not  necessarily,  and  as  matter  of  law,  relieve  the 
railroad  of  all  responsibility,  for  if  the  injury  was  caused  by  the  negli- 
gence of  the  railroad  company  and  if  it  contributed  and  hastened  the 
passenger's  death,  the  company  would  not  be  guiltless. 

Appeal  from  the  Circuit  Court  of  Jefferson.    Affirmed. 

''Action  by  Thomas  F.  Jones,  as  the  administrator  of  the  estate  of 
his  deceased  wife,  Mrs.  Rebecca  Jones,  to  recover  damages  of  the 
defendant  railroad  company,  as  a  common  carrier,  on  account  of 
personal  injuries  received  by  his  intestate  while  travelling  as  a  pas- 
senger in  the  defendant's  cars,  which,  as  he  alleged,  were  caused  by 
the  negligence,  unskillfulness,  and  want  of  care  of  the  defendant  or 
its  servants,  and  resulted  in  her  death.  The  accident  occurred  on  the 
21st  November,  1883 ;  Mrs.  Jones  died  on  the  30th  November,  and 
this  action  was  commenced  on  the  6th  March,  1884.  The  cause  was 
tried  on  issue  joined  on  the  plea  of  not  guilty,  and  the  jury  returned 
a  verdict  for  the  plaintiff,  for  $20,000 ;  but,  on  motion  for  a  new  trial, 

1.  Ind.    &   St   L.   R.    R.   Co.   v.  Horst,  93  U.  S.  291,  is  reported  in 
7  Aim.  Neg.  Gas.  331. 

2.  Cited  in  Richmond  &  Danville  R.  R.  Co.  v.  Vance,  93  Ala.  144,  9 
Am.  Neg.  Cas.    H  «..  posL 
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the  plaintiff  consented  to  remit  $6,000,  and  had  final  judgment  for 
$14,000. 

"On  the  trial,  as  appears  from  the  bill  of  exceptions,    'the  plain- 
tiff's testimony  tended  to  show  that,  on  the  21st  November,  1883, 
his  intestate  purchased  a  ticket,  as  a  passenger  on  the  defendant's 
road,  from  Birmingham  to  Warrior  Station,  and  was  on  thie  train  as 
a  passenger;  that  near  Newcastle,  a  station  between  Birmingham 
and  Warrior,  the  coach  in  which  she  was  riding  was  derailed,  and 
she  was  thereby  severely  injured ;  that  the  derailment  was  caused 
by  a  loose  wheel,  which  had  been  loose  for  several  days,  and  could 
have  been  discovered  by  defendant  with  due  and  proper  care ;  that 
the  injury  to  his  intestate  was  severe — that  she  had  a  rib  broken, 
which  caused  her  to  take  pneumonia,  of  which  she  died  on  the  30th 
November,  1883 ;  also,  that  it  was  defendant's  duty  to  have  its  cars 
and  car  wheels  inspected  at  Birmingham,  before  permitting"  a  train 
to  go  out,  and  that  defendant  had  neglected  this  duty  on  this  occa- 
sion.   The  defendant  introduced  evidence  tending  to  show  that  the 
cars  and  car  wheels  of  said  train  had  been  carefully  inspected  at 
Birmingham,  before  said  train  was  permitted  to  go  out,  and  no  indi- 
cation was  then  found  of  any  defects  in  the  cars  or  wheels,  or  any 
loose  wheel  on  said  train ;  that  the  wheels  and  axles  were  con- 
structed of  the  best  material,  and  were  put  together  by  hydraulic 
pressure,  which  was  the  proper  means  of  putting  the  wheels  on  the 
axles ;  that  said  derailment  was  not  caused  by  a  loose  wheel,  but  on 
account  of  a  low  or  depressed  joint  in  the  rail  or  the  track  of  the 
road ;  that  such  a  sunken  place  in  the  track  is  liable  to  occur  at  any 
time,  upon  the  best  constructed  railways;  that  defendant  kept  a 
section  boss  and  hands  at  work  on  each  section  of  its  road,  whose 
duty  it  was  to  go  over  their  respective  sections  every  day,  and  to 
keep  the  track  in  good  order ;  that  the  conductor  and  engineer  of 
said  train  were  both  skilled  in  the  business,  were  careful  men,  and 
fully  competent  for  their  respective  duties ;  and  that  said  train  was 
carefully  and  skillfully  managed,  conducted  and  controlled.     The 
testimony  for  the  defendant  tended  to  show,  also,  that  plaintiff's  in- 
testate was  taking,  or  had  incipient  pneumonia,  before  the  accident ; 
that  her  death  was  caused  from  pneumonia,  and  not  from  the  effects 
of  the  injury  received ;  that  she  was  but  slightly  injured  by  the  acci- 
dent, and  had  no  rib  broken  at  all ;  that  the  injury  did  not  produce 
pneumonia ;  that  her  death  was  produced  by  natural  causes,  and  not 
from  any  injury  received  from  said  accident ;  that  at  the  time  of  the 
injury,  and  prior  thereto,  she  was  in  a  bad  state  of  health ;  and  that 
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the  injury  she  received,  if  she  had  been  in  good  health,  would  not 
have  affected  her  seriously  at  all/ 

"On  this  evidence,  the  court  charged  the  jury,  at  the  request  of  the 
plaintiff,  as  follows:  'If  the  jury  believe  from  the  evidence  that 
plaintiff's  intestate  was  injured  through  the  negligence  of  the  defen- 
dant, and  that  such  injury  caused  her  to  take  pneumonia,  or  aggra- 
vated the  pneumonia  from  which  she  was  then  suffering,  so  that 
death  resulted  on  that  account ;  then  plaintiff  is  entitled  to  recover, 
unless  she  would  have  died  from  pneumonia,  as  an  independent 
cause,  if  she  had  not  received  the  injury.' 

"The  defendant  excepted  to  this  charge,  and  requested  the  follow- 
ing charges  in  writing,  duly  excepting  to  the  refusal  of  each : 

"1.  If  the  jury  believe  from  the  evidence  that  plaintiff's  intestate, 
before  the  accident,  had  or  was  taking  incipient  pneumonia,  and  that 
she  died  from  such  pneumonia ;  then  the  presumption  is,  that  the  in- 
jury she  received  did  not  cause  her  death. 

"2.  If  the  jury  believe  from  the  evidence  that,  before  the  accident, 
plaintiff's  intestate  was  taking  or  had  incipient  pneumonia,  and  that 
she  died  from  such  pneumonia ;  then  the  jury  are  authorized,  from 
these  facts,  in  connection  with  all  the  other  facts  in  the  case,  to  infer 
that  the  injury  received  at  the  time  of  the  accident  did  not  cause  her 
death. 

"3.  If  the  jury  believe  from  the  evidence  that,  if  plaintiff's  intes- 
tate had  been  in  ordinary  health  when  the  accident  happened,  her 
injury  would  not  have  produced  death,  and  that  her  death  was  the 
result  of  bad  health  at  the  time  of  the  injury ;  then  plaintiff  cannot 
recover  in  this  action. 

"4.  If  the  jury  believe  from  the  evidence  that  defendant's  train 
was  thrown  from  the  track,  not  from  a  loose  car  wheel,  or  from  care- 
lessness in  the  management  of  the  car,  train  or  engine,  while  in 
motion,  but  from  a  low  or  sunken  joint  in  the  track,  and  that  the 
train  being  thrown  from  the  track  by  said  defect  in  it  caused  the 
injury  complained  of;  then  they  must  return  a  verdict  for  the  de- 
fendant. 

"5.  If  the  evidence  in  the  case  leaves  it  doubtful,  as  to  whether 
or  not  the  death  of  plaintiff's  intestate  was  caused  by  the  injury  she 
received  while  on  defendant's  train,  or  from  natural  causes,  then  the 
jury  must  find  for  the  defendant. 

"6.  If  the  jury  are  in  doubt,  after  weighing  all  the  evidence  in 
the  case,  as  to  whether  the  injury  received  by  plaintiff's  intestate 
while  on  defendant's  train  caused  her  death,  or  whether  she  died 
from  natural  causes ;  then  they  must  find  for  the  defendant.'* 
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The  charge  given,  and  the  refusal  of  the  several  charg^es  asked, 
are  now  assigned  as  error. 

Hewitt,  Wai«ker  &  Porter  and  Jones  &  Pai^kner,  for 
appellant. 

Smith  &  Lowe,  for  appellee. 

Stone,  Ch.  J.  —  The  complaint  in  this  case  contains  two  counts. 
The  gravamen  of  the  first  is,  that  the  defendant  negligently  per- 
mitted a  wheel  of  the  trucks  attached  to  the  coach  in  which  the  plain- 
tiff's intestate  was  being  carried  as  a  passenger,  to  become  and  re- 
main loose,  by  which  said  coach  was  thrown  from  the  track,  injuring 
her,  and  causing  her  death.  The  second  does  not  .specify  any  partic- 
ular omission  of  duty.  Its  averments  are,  that  "the  defendant  did 
not  use  due  and  proper  care  or  skill  in  and  about  the  carrying  of  the 
said  Rebecca  Jones  on  the  said  journey,  but  so  negligently  and  un- 
skillfully  conducted  itself  in  that  behalf,  and  in  conducting,  manag- 
ing and  directing  the  coach  in  which  said  Rebecca  Jones  was  such 
passenger,  *  *  *  and  the  engine  whereby  the  said  train  was 
drawn  upon  and  along  the  said  railway,  that  the  coach  which  con- 
tained the  said  Rebecca  Jones  was  thrown  and  cast  with  great  vio- 
lence from  and  off  the  rails  of  the  said  railway,"  etc.  There  was  no 
demurrer  to  either  count,  but  issue  was  taken  upon  them. 

Two  well-defined  principles  of  law  bear  on  the  questions  arising 
on  the  pleadings,  and  also  must  be  kept  in  mind  when  we  come  to 
treat  of  the  charges  refused :  First,  in  stating  or  averring  matters 
which  are,  in  their  nature,  more  within  the  knowledge  of  the  defend- 
ant than  the  plaintiff,  less  particularity  is  required.  Second,  if 
injury  is  suffered  at  the  hands  of  a  common  carrier,  the  law,  in  the 
absence  of  all  explanation,  presumes  it  was  the  result  of  the  carrier's 
fault,  and  casts  on  the  latter  the  burden  of  overturning  the  presump- 
tion, or  of  showing  that  diligence  and  a  careful  observance  of  duty 
could  not  have  prevented  the  injury.  Stephen's  PI.  328,  329 ;  S.  & 
N.  R.  R.  Co.  V.  Bees,  82  Ala.  340 ;  Leach  v.  Bush,  57  Ala.  145. 

"Skill"  and  "care,"  in  and  about  the  carrying  of  a  passenger  on  a 
railway,  are  not  confined  to  the  mere  competency  and  watchfulness 
of  the  officers  in  charge  of  the  train ;  nor  are  these  qualifications  the 
only  factors  which  enter  into  the  inquiry,  whether  or  not  the  carrier 
conducted  itself  negligently  or  unskillfuUy  in  the  particular  service. 
The  track,  locomotive  machinery,  or  the  rolling-stock  may  be  un- 
skillfuUy or  negligently  constructed,  or  may  be  negligently  permitted 
to  remain  out  of  repair.  If  a  railway  corporation,  in  either  of  the 
conditions  named,  carry  a  passenger,  and  he  suffer  injury  from  defec- 
tive structure,  or  failure  to  make  proper  repairs,  this  is  negligence,  or 
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unskillful  conduct  on  the  part  of  the  corporation,  and  gives  a  right 
of  action.  And  the  defect  of  structure,  or  want  of  repairs,  being 
much  better  understood  by  the  corporation  or  person  operating  the 
road,  than  by  the  person  who  suffers  the  injury,  it  need  not  be 
averred  with  more  particularity  than  is  found  in  the  second  count 
in  this  case.  Leach  v.  Bush,  57  Ala.  145 ;  E.  T.,  Va.  &  Ga.  R.  R. 
Co.  V.  Carloss,  77  Ala.  443 ;  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284. 
Lest  we  be  misunderstood,  we  will  repeat  here  what  we  have 
heretofore  said.  Railroads  are  not  required  to  adopt  every  new 
invention.  It  is  sufficient  if  they  conform  to  such  machinery  and 
appliances  as  are  in  ordinary  use  by  well-regulated  railroad  com- 
panies.   L.  &  N.  R.  R.  Co.  z/.  Allen,  78  Ala.  494 ;  Ga.  Pac.  Railway 

Co.  V.  Propst,  at  present  term.  [83  Ala.  518.] 

Another  principle  of  law  bears  on  some  of  the  rulings  of  the 

Circuit  Court.     Even  if  Mrs.  Jones  had  pneumonia,  or  incipient 
pneumonia,  at  the  time  she  received   the  injury,  and  it  could  be 
known  that  she  would  ultimately  die  of  that  disease ;  this  would  not 
necessarily,  and  as  a  matter  of  law,  relieve  the  railroad  of  all  respon- 
sibility.   If  the  injury  was  caused  by  the  negligence  of  the  railroad 
company,  under  the  rules  declared  above,  and  if  it  contributed  and 
hastened  her  death,  then  the  corporation  would  not  be  guiltless. 
Tidwell  V.  State,  70  Ala.  33 ;  Whar.  Hom.  §382.    This  would  be  so 
in  criminal  prosecutions,  and  must  be  at  least  equally  so  in  civil 
suit,  such  as  this.    In  such  case,  the  wrong  and  injury  are,  in  fact, 
the  cause  of  the  death. 
The  charge  given  at  the  instance  of  the  plaintiff  is  free  from  error. 
If  the  plaintiff's  intestate  had  pneumonia  at  the  time  she  was 
injured,  and  died  of  it,  it  does  not  follow  that  the  injury  was  not  the 
real  cause  of  her  death,  in  this,  that  it  so  impaired  her  strength  and 
vital  force  as  to  render  the  disease  incurable,  when,  without  the 
injury,  it  would  have  yielded  to  treatment.    Nor,  in  such  case,  is 
there  any  presumption  that  the  disease  alone  caused  her  death, 
rather  than  that  the  disease,    augmented  and   accelerated  by   the 
injury,  produced  the  result.     These  were  questions  for  testimony, 
for  argument,  and  for  deliberation  by  the  jury;  but  no  legal  pre- 
sumption arises,  either  one   way  or  the  other,   out  of  the   facts 
hypothesized  in  the  first  charge  asked  by  the  defendant.    The  Cir- 
cuit Court  did  not  err  in  refusing  this  charge.    The  second  charge 
is  faulty,  because  its  tendency  would  have  been  to  withdraw  from 
the  minds  of  the  jury  all  aggravating  or  accelerating  effect  the 
injury  might  have  produced.    Moreover,  it  is  in  substance  an  argu- 
ment, and  well  calculated  to  mislead.    It  was  rightly  refused. 
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The  third  charge  is,  to  some  extent,  subject  to  the  same  criticism 
as  that  we  have  indulged  in  reference  to  the  second.  If  the  hypothe- 
sis of  its  second  clause  had  been,  "that  her  death  was  solely  the 
result  of  bad  health,"  it  would  only  have  asserted  the  true  doctrine 
in  reference  to  the  testimony  before  the  jury. 

The  principles  we  have  declared  above,  when  considering^  the 
complaint,  show  that  the  court  rightly  refused  to  give  the  fourth 
charge. 

The  fifth  and  sixth  charges  raise  the  same  question.  To  authorize 
a  recovery  in  a  civil  suit,  it  is  not  necessary  to  establish  the  right 
beyond  doubt.  Such  preponderance  of  testimony  as  produces  reason- 
able conviction  is  enough.  These  charges  were  rightly  refused. 
3  Brick.  Dig.  434,  §§409  to  414;  Adams  v.  Thornton,  78  Ala.  489; 
Phoenix  Ins.  Co.  v.  Moog,  81  Ala.  335.  There  are  authorities  which 
hold,  that  when  testimony  is  in  equipoise,  the  finding  must  be 
against  the  party  on  whom  the  burden  of  proof  rests.  Lindsey  v. 
Perry,  1  Ala.  203 ;  Vandeventer  v.  Ford,  60  Ala.  610 ;  Wilcox  v. 
Henderson,  64  Ala.  535.    These  charges  do  not  raise  that  question. 

In  Life  Association  of  America  v.  Neville,  72  Ala.  517-521,  is  this 
expression :  "While  we  fully  recognize  the  principle,  that  whenever 
the  evidence  in  a  cause  leaves  a  disputed  fact  in  doubt  and  uncer- 
tainty, the  issue  must  be  found  against  the  party  upon  whom  the 
burden  of  proof  rests."  It  was  not  intended  in  that  case  to  declare 
that  a  mere  doubt  is  enough  to  defeat  a  recovery  in  a  civil  suit.  This 
disputed  fact,  to  be  within  the  principle  declared,  must  not  only  be 
in  doubt ;  it  must  be  left  in  uncertainty.  Certainty,  in  the  lavir,  has 
many  intents,  varying  in  degree.  The  concluding  part  of  the  sen- 
tence shows  there  was  no  intention  to  overturn  or  weaken  the 
long-recognized  rule,  as  to  the  measure  of  proof  in  civil  suits.  Its 
language  is,  that  "courts  and  juries  should  rather  weigh  than  count 
the  testimony  of  witnesses,  and  a  decree  or  verdict  should  never  be 
found  by  them  on  a  mere  preponderance,  which  fails  to  produce  a 
proper  conviction,  or  satisfaction  in  their  minds."  That  was  a 
chancery  case,  and  the  duty  rested  on  tflie  court,  not  on  a  jury,  to 
weigh  the  testimony. 

We  find  no  error  in  the  record. 

Affirmed 
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JkLJkBAMA  GREAT  SOUTHERN  RAILROAD 

COMPANY  V,  HILL(i). 

Supreme  Courts  Alabama^  November  Term,  i88p, 

[Reported  in  90  Ala.  71.] 

INJURED  IN  DERAILMENT  OF  TRAIN— PERSONAL  EXAMINA- 
TION OF  FEMALE  PLAINTIFF.— In  an  action  to  recover  damages 
for  injuries  sustained  by  a  female  passenger  being  injured  in  a  railroad 
wreck  due  to  the  train  being  derailed,  where  the  plaintifFs  injuries  were 
alleged  to  be  internal  and  permanent,  the  determination  of  which  in- 
juries could  only  be  ascertained  by  a  personal  examination  of  the  plain- 
tiff, it  was  held,  upon  the  facts  of  the  case,  that  the  examination  by 
skilled  and  disinterested  surgeons,  would  have  been  proper,  and  it  was 
error  to  overrule  the  defendant's  request  for  an  examination  (2). 

CONDITION  OF  ROAD-BED— GROSS  NEGLI-GENCE^EXEM- 
PLARY  DAMAGES. — Where  there  was  evidence  tending  to  show  that 
the  crossties  or  a  considerable  portion  of  them  at  the  point  where  the 
train  was  derailed  were  decayed,  unsound  and  rotten,  it  was  sufficient 
to  charge  the  defendant  with  gross  negligence,  for  which  the  jury  were 
authorized  to  return  a  verdict  for  exemplary  damages  (8). 

Appsai,  from  the  City  Court  of  Birmingham.    Reversed. 

''Action  by  Miss  Nellie  C.  Hill  against  the  appellant  corporation^ 
to  recover  damages  for  personal  injuries  sustained  by  plaintiff  while 
travelling  as  a  passenger  on  the  defendant's  road  on  September  27, 
1887;  and  was  commenced  on  February  7,  1888.  The  cause  was 
tried  on  issue  joined  on  the  plea  of  not  guilty,  and  resulted  in  a  ver- 


1.  'Oted  in  Richmond  &  Danville 
R.  R.  Co.  r.  Vance,  93  Ala.  144,  re- 
ported below. 

2.  On  the  second  trial  of  this  case 

(  AXJIlBAMA  GRBiLT  SOUTHBRN  R*y  OO. 

V.  Hua)  the  plaintifF  recovered  judg- 
ment on  verdict  for  |8,500,  which,  on 
appeal     by    defendant     (November 
Term,  1890)  was  affirmed.  The  med- 
ical evidence  developed  the  fact  that 
plaintiff  was   injured    in   the   spinal 
column  and  by.  displacement  of  her 
wonib.    The  evidence  as  to  the  acci- 
dent and  the  condition  of  the  track 
was  substantially  the   same   as  that 
adduced  on   the    former   trial.    Re- 
ported in  93  Ala.  514. 


3.  Among  other  actions  in  Ala- 
bama relating  to  derailment  of 
trains,  etc.,  are  the  following: 

Cbmtrai,  R.  R.  &  Banking  Co.  v. 
Carr,  76  Ala.  388  (1884),  an  action 
for  damages  for  injuries  sustained  in 
a  derailment  of  a  train.  Defendant 
filed  a  plea  in  abatement  to  the  juris- 
diction of  tlie  court,  alleging  that  it 
was  a'  foreign  corporation,  having 
its  residence  and  doing  business  in 
Georgia,  and  that  the  injury  hap- 
pened in  Georgia,  which  plea  was 
quashed.  On  appeal  the  judgment 
quashing  the  plea  was  reversed. 

Richmond  &  Danvii^lk  R.  R.  Co. 
V.  Vancb,  93  Ala.  144  (1890),  action 
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diet  for  the  plaintiff,  for  $8,000.  There  are  forty  assignments  of 
error,  founded  on  all  the  rulings  of  the  court  adverse  to  the  defend- 
ant. The  principal  question  in  the  case,  as  here  presented,  was 
based  on  the  refusal  of  the  court  below  to  require  the  plaintiff  to 
submit  to  an  examination  of  her  person  by  physicians  or  surgeons, 
under  the  direction  and  control  of  the  court,  as  stated  more  particu- 
larly in  the  opinion  of  this  court.  H.  R.  Allen,  a  witness  for  plain- 
tiff, who  was  a  passenger  on  the  train  at  the  time  of  the  accident, 
was  asked,  whether  he  'made  any  remark  to  the  conductor  just 
before  the  wreck  occurred ;'  and  answered,  'a  few  minutes  before 
it  happened,  I  called  his  attention — simply  made  a  remark — asked 
him  if  the  engineer  was  not  whooping  them  up  pretty  fast  that 
morning,  or  something  to  that  effect.'  The  defendant  objected  to 
this  question,  and  excepted  to  its  allowance.  The  defendant  re- 
quested the  court  to  instruct  the  jury  that,  'under  the  evidence  in 
the  case,  the  plaintiff  cannot  recover  punitive  or  exemplary  damages, 
but  only  such  damages  as  will  compensate  her  for  the  injuries  she 
has  sustained.'  The  court  refused  this  charge,  and  the  defendant 
excepted." 

Edward  Colston,  Samuel  F.  Ricb,  and  Dbnson  &  Wood,  for 
appellant. 

Taliafbrro  &  Smithson,  for  appellee. 

MeClellailv  J.  —  This  is  an  action  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff,  in  consequence  of  defendant's 
negligence,  whereby  a  car,  on  which  plaintiff  was  being  carried  as 
a  passenger,  was  derailed  and  overturned.  The  injuries  chiefly  com- 
plained of,  and  relied  on  for  the  recovery,  which  was  sought  and  had 


for  personal  injuries  sustained  by 
Mrs.  Vance  in  the  derailment  of  the 
train  on  which  she  was  riding.  On 
the  trial  plaintiff  had  a  verdict  for 
$2,500.  Defendant  reserve  numer- 
ous exceptions  to  the  rulings  of  the 
court.  On  appeal  the  court  held 
that  defendant's  request  to  charge 
as  to  punitive  damages  should  have 
been  given  and  for  failure  to  do  so 
judgment  was  reversed.  The  re- 
quest to  charge  was  that  punitive 
damages  cannot  be  assessed  if  "the 
coach  or  rear  ^trucks  of  the  coach 
were  not  derailed  in  any  way  except 
by  leaving  the  main  line,  and  run- 


ning into  the  siding  at  the  point  of 
the  switch,  and  that  the  condition  of 
the  cross  ties  and  rails  at  that  point, 
though  defective,  was  not  sufficiently 
deffectivc  to  have  produced  such  a 
result,  except  by  the  aid  of  the 
broken  bolt."  The  second  count 
was  a  substantial  copy  of  the  second 
count  of  the  complaint  in  the  case 
of  L.  &  N.  R.  R.  Co.  V.  Jones,  83 
Ala.  376,  9  Am.  Neg.  Cas.  6,  anif. 
The  case  of  Aia.  Gt.  So.  R.  R,  Co. 
V.  Hill,  90  Ala.  71,  9  Am.  Neg.  Cas. 
11,  anie,  was  cited  on  the  question  of 
punitive  damages  for  g^ss  negli- 
gence. 
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in  the  court  below,  are  alleged  to  be  internal  and  permanent  in  their 
nature,  and  very  grievous,  painful  and  dangerous.    Neither  the  fact 
ol  their  infliction,  nor  their  extent,  character,  or  probable  conse- 
quences, were  determinable,  except  by  expert  examination  of  the 
plaintiff's  person  in  a  manner  most  objectionable  to  a  young  woman 
oi  delicacy  and  refinement,  as  she  is  shown  to  be.    Such  examina- 
tion had  been  several  times  made  by  her  attending  physician,  who 
stood  ready  to  testify,  and  did  testify  in  her  behalf  as  to  the  results 
of  his  investigation.    Prior  to  the  trial,  on  the  day  the  trial  was 
entered  upon,  and  again  pending  the  trial,  after  the  plaintiff  and  her 
physician,  and  other  physicians,  had  testified,  the  defendant  moved 
the  court  for  an  order  requiring  plaintiff  to  submit  to  an  examina- 
tion by  a  reputable  and  disinterested  physician,  or  physicians,  to  be 
appointed  by  and  to  conduct  the  investigation  under  the  direction 
and  control  of  the  court,  at  the  cost  of  the  defendant.    When  this 
motion  was  last  made,  plaintiff's  attending  physician,  Dr.  Drennen, 
had  testified  fully  as  to  her  injuries,  and  Doctors  Chew,  Wyman  and 
Whelan,  who  heard  his  testimony,  had  been  examined  in  respect  to 
the  injuries  described  by  him,  and  had,  to  a  greater  or  less  extent, 
drawn  his  diagnosis  in  question.    In  support  of  the  motion,  the  affi- 
davits of  three  reputable  and  experienced  physicians  were  put  in 
evidence,  to  the  effect  that  the  proposed  examination  would  not  be 
painful,  or  at  all  hazardous ;  that  the  injuries  described  in  the  com- 
plaint— ^which  were  the  same  deposed  to  by  Dr.  Drennen — were  not 
of  a  character  to  produce  such  nervousness  as  would  render  the 
examination  dangerous  to  the  life  or  health  of  the  plaintiff,  and  that 
if  she  was  able  to  attend  the  trial  of  her  case — which  she  did — the 
plaintiff  could  without  risk  sustain  the  ordeal  of  the  proposed  in- 
vestigation.   On  the  other  hand,  two  affidavits  were  offered  against 
the  motion.    One  by  Drennen,  that  the  plaintiff  was  a  delicate  and 
refined  female,  about  nineteen  years  old,  of  nervous  temperament, 
and  had  been  rendered  exceedingly  nervous — even  hysterical — by 
the  shock  of  the  accident  and  the  consequent  ills  which  had  since 
^cted  her;   and  that   the  proposed    examination  would  involve 
^nger  to  her  health,  though  it  appears  from  this  affidavit  that  he 
Wmself  had  made  "several  thorough  surgical  examinations  of  the 
piaintifiF,"  of  the  kind  proposed,  without  any  ill  results  therefrom, 
^c  other  opposing  affidavit  was  by  one  of  the  plaintiff's  counsel. 
He  deposes  to  her  age,  delicacy  of  feeling,  nervous  temperament, 
low  state  of  health,  etc.,  to  the  high  standing  of  Drennen  as  a  physi- 
^"^  and  surgeon,  and  to  the  facts  that   Drennen   had  made  the 
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physical  examinations  proposed  by  the  motion,  and  would  testify 
in  regard  thereto  on  the  trial.  On  this  state  of  facts,  the  court 
severally  and  successively  overruled  the  motion  each  time  it  was 
presented,  and  refused  to  require  the  plaintiff  to  submit  to  a  physic- 
al examination.  The  propriety  of  this  action  of  the  court  is  one  of 
the  leading  questions  presented  by  this  appeal. 

The  authorities  are  somewhat  conflicting  on  the  point  thus  pre- 
sented. A  pioneer  case,  declaratory  of  the  power  of  courts  to  require 
the  plaintiffs,  in  actions  of  this  character,  to  submit  themselves  to 
physical  examinations  by  experts,  a  case,  too,  which  is  put  forward 
by  the  appellant  as  a  leading  one  in  support  of  the  right  which  the 
lower  court  denied  it,  is  that  of  Walsh  v.  Sayre,  52  How.  Pr.  334, 
decided  by  the  Special  Term  of  the  Superior  Court  of  New  York. 
This  case  was  approved  by  the  Special  Term  of  Common  Pleas  of 
New  York,  in  Shaw  v.  Van  Rensselaer,  60  How.  Pr.  143,  in  an 
obiter  dictum,  though  an  application  for  an  inspection  of  the  person 
was  denied  on  the  facts  there  presented.  Subsequently,  the  question 
came  under  review  in  the  Supreme  Court  of  that  State,  and  Sayre's 
case  was  in  effect  overruled,  and  the  power  of  the  courts  to  order 
an  inspection  of  a  plaintiff's  person  was  repudiated  and  denied. 
Roberts  v.  O.  &  L.  C.  R.  R.  Co.,  29  Hun,  154.  So  that  the  law  may 
be  considered  settled  in  the  State  of  New  York,  against  the  exercise 
of  this  power  by  the  courts. 

In  Missouri,  the  course  and  history  of  judicial  opinion  on  the 
subject  had  been  precisely  the  reverse  of  that  exhibited  in  New 
York.  The  Supreme  Court  of  Missouri  first  held,  that  "the  proposal 
to  the  court  to  call  in  two  surgeons,  and  have  the  plaintiff  examined 
during  the  progress  of  the  trial  as  to  the  extent  of  her  injuries,  is 
unknown  to  our  practice  and  to  the  law,  *  *  *  and  the  court 
had  no  power  to  enforce  such  an  order."  Loyd  v,  H.  &  St.  J.  R.  R. 
Co.,  53  Mo.  509  (1).  Afterwards,  this  decision  was  seceded  from,  and 
the  doctrine  thoroughly  established  in  that  State,  that  the  trial  court 
has  the  power  to  require  the  plaintiff  to  submit  to  surgical  exam- 
ination as  to  the  character  of  the  injuries  complained  of;  but  that 
defendant  has  no  absolute  right  to  demand  an  order  for  such  inves- 
tigation, and  such  examination  is  a  matter  of  discretion  with  the 
court,  the  exercise  of  which  will  not  be  interfered  with  unless  mani- 
festly abused.  Shepard  v.  Mo.  Pac.  Railway  Co.,  85  Mo.  629 ;  Side- 
kum  V.  W.,  St.  L.  &  P.  Railway  Co.,  93  Mo.  400;  Owens  v.  K.  C, 

1.    Loyd  V.  Hann.  &  St.  J.  R.  Co.,  53  Mo.  509,  is  reported  in  4  Am. 
Neg.  Cas.  481. 
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St  J.  &  C.  B.  R.  R.  Co.,  95  Mo.  165  (1).  The  power  of  courts  to  this 
end  is  denied  by  courts  in  Illinois^  in  a  very  meagre,  unreasoned, 
and  unsupported  opinion  of  the  Supreme  Court,  in  which  the  sub- 
ject is  dismissed  with  the  assertion  that  ''the  court  had  no  power  to 
make  or  enforce  such  an  order."    Parker  v.  Enslow,  102  111.  272. 

It  is  believed  that  no  other  than  the  cases  referred  to  can  be  found, 
which  deny  the  power  of  trial  courts  to  require  plaintiffs,  in  actions 
for  personal  injuries,  to  submit  themselves  to  surgical  examinations 
in  respect  thereto.    Of  these,  one  has  been  expressly  and  repeatedly 
overruled ;  another  appears  to  have  been  decided  without  due  consid- 
eration of  the  question,  and  investigation  of  the  adjudications  upon 
it;  and  the  third  and  only  other  alone  remains  as  an  authority  for 
the  non-existence  of  the  power.    On  the  other  hand,  the  Missouri 
cases  supra,  and  many  others,  concur  in  the  establishment  of  the 
following  propositions:    1.  That  trial  courts  have  the  power  to 
order  the  surgical  examination  by   experts,   of  the   person   of  a 
plaintiff  who  is  seeking  a  recovery  for  physical  injuries.    2.  That 
the  defendant  has  no  absolute  right  to  have  an  order  made  to  that 
end  and  executed,  but  that  the  motion  therefor  is  addressed  to  the 
sound  discretion  of  the  court.    3.  That  the  exercise  of  that  discre- 
tion will  be  reviewed  on  appeal,  and  corrected  in  case  of  abuse. 
4.  That  the  examination  should  be  ordered,  and  had  under  the 
direction  and  control  of  the  court,  whenever  it  fairly  appears  that 
the  ends  of  justice  require  the  disclosure,  or  more  certain  ascertain- 
ment, of  facts  which  can  only  be  brought  to  light  or  fully  elucidated 
by  such  an  examination,  and  that  the  examination  may  be  made 
without  danger  to  plaintiff's  life  or  health,  and  without  the  infliction 
of  serious  pain.    6.  That  the  refusal  of  the  motion,  where  the  cir- 
cumstances present  a  reasonably  clear  case  for  the  examination 
under  the  rule  last  stated,  is  such  an  abuse  of  the  discretion  lodged 
in  the  trial  court  as  will  operate  a  reversal  of  the  judgment   in 
plaintiff's  favor.    Thompson  on  Trials,  §859;  Schroeder  v.  C,  R.  I. 
&  P.  R  R.  Co.,  47  Iowa,  545 ;  S.  C.  &  P.  R.  R.  Co.  v.  Finlayson, 
16  Neb.  578 ;  Stuart  v.  Havens,  17  Neb.  211 ;  A.,  T.  &  S.  F.  R.  R. 
Co.  V.  Thul,  29  Kan.  466 ;  M.  &  M.  T.  Co.  v.  Bailey,  37  Ohio  St. 
104;  I.  &  G.  N.  Railway  Co.  v.  Underwood,  64  Tex.  463;  Hatfield 
V.  St.  Paul  &  Duluth  R.  R.  Co.,  33  Minn.  130 ;  R.  &  D.  R.  R.  Co.  v. 
Childress,  82  Ga.  719 ;  Sibley  v.  Smith,  46  Ark.  275 ;  White  v.  M.  C. 
Railway  Co.,  61  Wis.  536. 

V   Owens  V.  Kan.  City,  St.  Jos.  &  C.  B.  R.  R.  Co.,  96  Mo.  169,  is  re- 
Votltd  in  4  Am.  Neg.  Cas.  590. 
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The  doctrine  of  these  authorities  has  been  hilly  recognized  in 
Alabama,  in  a  case  decided  at  the  present  term  (McGuff  v.  State,  88 
Ala.  147) ;  and  has  quite  recently  been  acted  upon  by  this  court  in 
a  proceeding  for  divorce,  even  to  the  extent  of  requiring  both  the 
complainant  and  the  respondent  to  submit  their  persons  to  expert 
physical  examination.  Anonymous,  7  So;  Rep.  100;  89  Ala.  291. 
See,  also,  Anonymous,  35  Ala.  226.  Indeed,  the  propriety  of  a  resort 
to  this  practice  in  divorce  cases,  even  with  respect  to  the  defendant, 
has  been  long  established.  Devanbagh  v.  Devanbagh,  6  Paige's  Ch. 
554 ;  Le  Baron  v.  Le  Baron,  35  Vt.  365 ;  Newell  v.  Newell,  9  Paige's 
Ch.  25. 

It  is  apparent  from  the  adjudged  cases,  that  the  statejnent  of  the 
rule  as  to  the  revision  of  the  trial  court's  action  on  a  motion  of  this 
sort,  to  the  effect  that  such  action  will  not  be  interfered  with  unless 
it  involves  a  manifest  abuse  of  discretion,  is  inapt  and  misleading. 
What  is  really  meant — ^the  rule  fairly  deducible  from  the  opinions — 
is,  that  if  a  proper  case  for  granting  the  motion  is  clearly  made,  and 
is  refused,  the  appellate  court,  having  before  it  all  the  facts  involved 
in  the  determination  of  the  matter  in  the  lower  court,  will  reverse 
the  judgment  thus  infected  with  error.  An  examination  of  those 
cases  which  are  most  emphatic  in  holding  this  matter  to  be  in  the 
trial  court's  discretion,  free  from  appellate  interference  except  in 
the  contingency  of  manifest  abuse,  demonstrates  the  soundness  of 
the  construction  we  have  placed  on  them.  The  Missouri  cases,  for 
example,  while  affirming  the  broad  doctrine  of  non-interference, 
except  where  discretion  has  been  manifestly  abused,  in  each  instance 
give  reasons  for  not  reversing  ttwt  p'ius  action,  which  show  that 
that  action,  upon  the  strictest  rules  of  appellate  inquiry,  was  free 
from  error.  Thus,  the  reasons  given  in  Shepard's  Case,  was,  that, 
"the  order  asked  by  the  defendant  was  unreasonable,  in  that  it  asked 
that  this  lady  should  submit  to  personal  examination,  not  by  one 
skilled  surgeon,  but  by  at  least  three ;  *  *  *  and  this,  when  she 
had  once  submitted  to  such  an  examination  by  Dr.  Jackson,  and 
again  offered  to  submit  to  an  examination  by  an  eminent  and  repu- 
table surgeon  and  physician  of  the  city  of  St.  Louis,  where  the  cause 
was  pending ;  but  this  did  not  satisfy  the  defendant,  who  proposed  to 
summon  a  number  of  physicians  and  surgeons  to  participate  in  the 
examination."  Shepard  v.  Mo.  Pac.  Railway  Co.,  85  Mo.  634.  The 
refusal  of  the  motion  in  the  case  of  Owens  v,  K.  C,  St.  J.  &  C.  B. 
Railway  Co.,  95  Mo.  169  (1),  was  based  on  the  ground,  that  without 

1.    See  4  Am.  Ncg.  Cas.  590. 
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such  examination  there  "was  abundant  evidence  as  to  the  nature, 
cause,  and  extent  of  the  injuries  complained  of ;  in  other  words,  the 
appellate  court  could  see  that  a  proper  case  had  not  been  made  for 
the  examination,  in  that  no  necessity  for  it  was  shown,  and  the  ends 
of  justice  could  be  met  without  it.  The  facts  in  Sidekum  v,  St.  L. 
&  P.  Railway  Co.,  93  Mo.  400,  were  strikingly  like  those  arising 
on  the  motion  in  the  present  case,  so  far  as  testimony  adduced  by 
plaintiff  is  concerned.  The  application  was  made  before  the  trial 
was  entered  upon,  and  refused  "for  the  time  being."  The  Supreme 
Court  say :  "The  action  of  the  trial  court  upon  said  motion,  as  we 
have  seen,  was  merely  a  refusal  to  grant  the  same  for  the  time  being ; 
and  as  the  defendant  did  not  renew  its  application  for  such  order, 
at  any  stage  of  the  proceeding,  the  court  may  have  well  concluded, 
that  after  hearing  the  said  evidence  in  the  cause  introduced  by 
plaintiff,  including  that  of  Dr.  Bone,  which  we  have  given  in  sub- 
stance (and  which  was  of  much  the  same  character  as  that  given 
by  Dr.  Drennen  in  the  case  at  bar),  defendant  did  not  deem  it  neces- 
sary to  renew  his  motion,  or  to  insist  thereon,  but  had  abandoned 
the  same."  The  clear  and  necessary  implication  is,  that  had  the 
motion  been  renewed  on  a  state  of  facts  precisely  like  those  involved 
here,  omitting  the  affidavits  and  evidence  of  the  physicians  called  by 
the  defendant,  its  refusal  would  have  been  an  error  requiring  the 
reversal  of  the  judgment. 

What  we  have  said  applies  also  to  the  other  cases  cited,  except 
that  of  Sibley  v.  Smith,  46  Ark.  275,  which  states  the  rule  as  deduced 
from  the  adjuged  cases  to  be,  "that  where  the  plaintiff  in  an  action 
for  personal  injuries  alleges  that  they  are  of  a  permanent  nature,  the 
defendant  is  entitled,  as  a  matter  of  right,  to  have  the  opinion  of  the 
surgeon  upon  his  condition — an  opinion  based  upon  personal 
examination.  In  refusing  to  order  the  examination,  as  it  may  do 
when  the  evidence  of  experts  is  already  abundant,  the  Circuit  jCourt 
must  exercise  a  sound  discretion ;  and  its  action  is  subject  to  review 
in  case  of  abuse."  And  the  judgment  below  was  reversed,  and  the 
cause  remanded,  really  on  the  ground  that  a  proper  case  had  been 
made  for  the  exercise  of  the  court's  discretion  favorably  to  the  appli- 
cation for  an  examination,  and  its  refusal  to  so  order  was,  therefore, 
a  reversible  error. 

Guided  by  the  rule  deducible  from  these  authorities,  rather  than 
by  the  expressions  used  when  they  attempt  a  formulation  of  it,  we 
shall  consider  whether  the  defendant  clearly  presented  a  case  upon 
which  the  lower  court  should  have  ordered  the  examination  moved 

ii — 3 
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for.  We  are  satisfied  from  the  evidence  which  was  before  the  court 
when  the  last  application  was  made,  that  such  an  examinatioi 
would  not  have  involved  any  ill  consequences  to  the  plaintiff.  Sh 
had  submitted  to  be  so  examined  several  times  by  Dr.  Drennei 
safely,  and  even  without  pain.  The  fact  that  she  was  of  a  nervoi 
temperament,  or  in  a  nervous  condition,  involved  no  tenable  objc 
tion,  especially  in  view  of  the  opium  habit  which  she  had  contractc 
and  which  could,  without  hurt  to  her,  have  been  utilized  to  all 
nervousness.  Her  delicacy  and  refinement  of  feeling,  though, 
course,  entitling  her  to  the  most  considerate  and  tender  treatm 
consistent  with  the  rights  of  others,  cannot  be  permitted  to  st 
between  the  defendant  and  a  legitimate  defense  against  her  cl 
of  a  large  sum  of  money.  When  it  becomes  a  question  of  poss 
violence  to  the  refined  and  delicate  feelings  of  the  plaintiff  on 
one  hand,  and  possible  injustice  to  the  defendant,  on  the  other 
law  cannot  hesitate ;  justice  must  be  done.  Was  it  essential  t( 
ends  of  justice  that  plaintiff  should  submit  to  this  examination? 
think  it  was.  It  is  true,  that  Dr.  Drennen  had  made  the  exai 
tion,  and  had  fully  deposed  to  the  injuries  complained  of.  B 
was  the  plaintiff's  physician,  and  her  witness.  His  sympathies 
naturally  with  her,  operating  a  bias  in  her  favor,  even  withou 
sciousness  of  it  on  his  part.  Moreover,  as  we  have  said,  hi 
elusions  and  opinions  from  the  premises  he  testified  to,  did  no 
the  approval  or  concurrence  of  the  several  other  reputable  su 
and  physicians  who  were  examined  as  to  their  conclusions  fr 
facts  stated  by  him.  A  serious  doubt  was  thus  raised  as  t 
were  the  real  facts  in  respect  to  the  injuries.  To  a  satisfactoi 
tion  of  that  doubt  the  examination  moved  for  was  essentis 
result  of  such  examinaion  by  skilled  and  disinterested  s\ 
under  the  directions  of  the  court,  would  necessarily  have  bee 
to  put  the  plaintiff's  claim  in  this  regard  on  impregnable  gr 
to  have  destroyed  it  altogether ;  and  in  either  case,  there  wo 
been  an  unquestioned  assurance  that  justice  had  been  < 
assurance  which  finds  no  secure  anchorage  in  the  preser 
Our  opinion  is,  that  the  court  erred  in  overruling  defend; 
tion  for  the  examination. 

We  shall  notice  briefly  only  such  other  assignments  o 
are  insisted  on  in  argument. 

We  discover  no  error  in  the  rulings  of  the  trial  cor 
question  of  punitive  damages.  There  was  evidence  in  the 
ing  to  show  that  the  cross-ties,  or  a  considerable  portioi 
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• 

tmder  the  track  at  the  point  of  the  derailment  of  the  car  in  which 
plaintiff  was  riding,  the  wreck  being  the  result  of  a  broken  rail,  were 
"unsound/'  "decayed,"  "rotten;"  that  the  rail  which  broke  was  an 
"old  rail,"  as  were  others  along  there,  and  that  the  defendant  com- 
pany was  "constantly  repairing  that  old  track  with  old  rails."  With 
the  weight  or  sufficiency  of  this  evidence  we  have  nothing  to  do. 
Whether  or  not  its  tendencies  were  entirely  rebutted  by  other  testi- 
mony, is  also  beyond  our  inquiry.  Those  were  questions  for  the 
jury.  We  are  satisfied  that  it  tended  to  show  a  condition  of  the 
track,  not  to  know  and  remedy  which  was  such  gross  negligence  on 
the  part  of  the  company  as  implied  recklessness  and  wantonness — 
such  indifference  to  the  probable  consequences  of  its  continued  use 
—such  disregard  of  the  safety  of  passengers  being  transported  over 
it— as  is  the  equivalent  of  intentional  wrong,  or  a  willingness  to 
inflict  the  injuries  complained  of.  And  if  the  jury  found  the  facts 
to  be  in  accordance  with  this  tendency  of  the  testimony,  they  were 
authorized  to  return  a  verdict  for  exemplary  damages. 

It  has  been  many  times  ruled  by  this  court,  that  the  refusal  of  the 
lower  court  to  g^ant  a  new  trial  is  not  reVisable. 

The  declaration  of  Allen  to  the  conductor,  made  before  the  acci- 
dent, indicating  Allen's  opinion  that  the  "engineer  was  whooping 
them  up  pretty  fast  that  morning,"  was,  in  our  opinion,  inadmissible. 
L  E.  &  W.  Railway  Co.  v.  Loffinger,  15  Amer.  &  Eng.  R.  R.  Cases, 
371 ;  M.  &  M.  R.  R.  Co.  v.  Ashcraft,  48  Ala.  15.  Facts  may  possibly 
be  adduced  on  another  trial  which  will  legalize  this  evidence,  but 
they  do  not  exist  in  this  record. 

We  discover  no  error  in  the  other  matters  urged  in  argument. 

Reversed  and  remanded. 


INJURED  AT  STATION— DEFECTIVE  BRIDGE  LEAD- 
ING FROM  TRACK  TO  HOTEL  AND  TICKET  OFFICE.— 
In  an  appeal  from  the  City  Court  of  Anniston  in  actions  by  Iverson 
E.  Watson  against  the  Oxanna  Land  Company  and  the  East  Tenn- 
essee, Virginia  and  Georgia  Railroad  Company,  respectively,  for 
personal  injuries  suffered  by  reason  of  a  defect  in  a  bridge  on  the 
right  of  way  of  the  railroad  company,  and  leading  from  its  track, 
across  a  small  stream,  into  a  hotel  of  the  land  company,  in  which 
al«>  were  the  ticket  office  and  baggage  room  of  the  railroad  com- 
pany, the  facts  are  stated  in  the  opinion  by  the  court  as  follows : 
"The  place  was  a  regular  station,  and  the  hotel  an  eating  house  for 
gMcngers,  on  the  East  Tennessee,  Virginia  &  Georgia  Railroad. 
Plamtiff  was  a  passenger  on  a  train  which  stopped,  as  was  usual, 
opposite  the  hotel  for  supper,  and  he  got  off  the  train,  and  went  into 
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the  hotel  to  see  a  man  by  previous  appointment,  and  not  for  the  pur- 
pose of  eating  his  supper.  He  went  from  the  train  into  the  hotel 
by  another  bridge  which  leads  into  the  hotel  proper,  and  was  injured 
while  returning  to  the  cars  by  the  defective  bridge  which  leads  to  the 
railroad  offices  in  the  south  part  of  the  hotel,  and,  along  that  end 
of  the  building,  to  the  track  of  another  railway  on  the  opposite  side. 
In  the  case  against  the  land  company  the  evidence  was  without 
conflict  that  the  defendant  had  constructed  both  bridges.  The  one 
leading  into  the  hall  of  the  hotel  was  built  for  the  use  of  passengers 
passing  to  and  from  trains,  was  under  the  control  of  the  land  com- 
pany, and  kept  in  repair  by  it.  The  other  one,  on  which  the  injury 
occurred,  was  built  for  use  in  the  handling  and  transfer  of  baggage 
between  the  two  roads,  and  between  the  defendant  road  and  the 
hotel.  This  bridge,  though  constructed  by  the  land  company,  was 
on  land  belonging  to  the  railway  company,  was  turned  over  to  it 
for  the  purpose  stated,  and  was  not  under  the  control  or  in  care  of 
the  land  company,  and  that  company  did  not  take  upon  itself  the 
duty  of  keeping  it  in  repair.  For  aught  that  appears,  therefore,  in 
the  case  of  Watson  against  the  land  company,  this  bridge  was  a  part 
of  the  ways  or  works  of  the  railway  company,  put  there  for  it  by  the 
land  company,  and  maintained  by  the  road  for  its  own  use  and  con- 
venience. We  cannot  conceive  how  the  mere  fact  that  the  Oxanna 
Land  Company  had  constructed  the  bridge,  and  presented  it  to  the 
railroad,  could  impose  any  liability  on  that  company  for  an  injury 
not  resulting  from  its  construction,  or  from  the  fact  of  its  being 
turned  over  to  the  road,  but  entirely  from  a  failure  of  the  railway 
company  to  keep  the  bridge  in  repair,  a  duty  which,  on  this  evidence, 
rested  alone  on  that  company.  We,  therefore,  concur  in  the  con- 
clusion of  the  judge  below — there  being  no  jury — ^that  plaintiff  was 
not  entitled  to  recover  from  the  Oxanna  Land  Company,  and  the 
judgment  in  that  case  is  affirmed. 

"In  the  case  against  the  railway  company,  the  evidence  for  the 
plaintiff  consisted  of  his  own  testimony,  which,  with  respect  to  the 
character,  location  and  uses  of  the  bridge,  and  the  relations  borne 
to  it  by  the  defendant  company,  is  as  follows :  'The  Oxanna  hotel 
is  situated  between  the  tracks  of  the  defendant's  road  and  of  the 
Georgia  Pacific  road,  and  has  a  hall  through  it  east  and  west.  Snow 
creek,  a  small  stream,  runs  between  the  hotel  and  defendant's  track. 
There  is  a  platform  along  and  parallel  with  defendant's  track  about 
one  hundred  and  fifty  feet  long,  which  is  connected  with  the  hall 
through  the  hotel  by  a  platform,  and  also  by  another  platform  run- 
ning along  the  south  end  of  the  hotel  to  the  Georgia  Pacific  railway 
track.  This  last  mentioned  platform  is  the  one  on  which  the  acci- 
dent occurred.  Defendant's  ticket  office  at  Oxanna  is  in  the  south 
room  of  the  hotel  next  to  defendant's  road ;  and  the  main  entrance 
to  said  room  is  from  and  through  the  hall  before  mentioned;  but 
this  room  also  has  an  entrance  from  said  platform  along  the  south 
end  of  the  hotel,  and  the  witness  had  often  seen  people  enter  the 
ticket  office  by  both  of  said  entrances.  The  water-closet  is  next  to 
this  south  door ;  and  the  ticket  office  room  is  also  defendant's  bag- 
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gage  room,  and  witness  had  checked  baggage  there,  and  seen  others 
do  so  frequently.  When  trains  stopped  at  Oxanna,  one  coach  would 
be  opposite  the  platform  leading  into  the  hall  of  the  hotel  and  the 
other  would  be  opposite  the  defective  platform  leading  along  the 
south  end  of  the  hotel  upon  which  the  ticket  ofHce  opened  on  that 
side.  Witness  had  frequently  seen  passengers  go  to  and  from  the 
train  of  the  defendant  to  said  hotel  along  both  of  said  platforms ; 
but  the  entrance  most  generally  used  for  passengers  in  getting  on 
and  off  trains  was  through  the  hall  in  the  hotel ;  and  the  rear  plat- 
form, where  plaintiff  was  hurt,  was  mostly  used  for  transferring 
baggage  from  one  road  to  the  other  by  employees  of  the  respective 
roads.  On  the  night  of  the  accident  there  were  no  lights  on  either 
of  said  platforms  except  the  light  which  shone  through  the  windows 
of  the  train  and  hotel.  When  he  stepped  into  the  hole  he  was  walk- 
ing toward  the  train  and  the  light  through  the  car  windows  rather 
blinded  him,  and  he  could  not  see  the  hole,  but  he  could  have  seen 
it  had  he  been  specially  looking  for  it.  He  stepped  into  the  hole 
before  he  saw  it,  or  knew  it  was  there.'  Plaintiff  also  testified  that 
the  hole  into  which  he  fell  was  thirty-seven  feet  from  the  center  of 
defendant's  track.  The  only  evidence  on  the  part  of  the  defendant 
consisted  of  a  statement  as  to  what  two  absent  witnesses  would 
swear,  which  plaintiff  admitted  as  their  testimony  on  the  trial.  This 
statement  was  as  follows :  The  platform  at  Oxanna  station  where 
plaintiff  claims  to  have  been  injured  was  erected  by  the  Oxanna 
Hotel  Co.  for  the  convenience  and  use  of  said  company.  Defendant 
did  not  consent  to  the  erection  of  said  platform,  or  undertake  to 
maintain  it.  The  hotel  company  erected  it,  and  agreed  to  maintain 
it  and  keep  it  in  repair  for  the  use  and  convenience  of  its  guests. 
There  were  lights  on  the  platform  and  about  the  hotel  every  night 
and  at  the  time  plaintiff  claims  to  have  been  injured ;  and  he  might 
have  seen  the  hole  in  the  platform  if  he  had  looked  carefully.' 

"It  is,  we  think,  a  fair  inference  from  all  the  evidence,  though 
the  fact  is  no  where  aiHrmatively  stated  in  this  case,  that  the  defective 
platform  was  on  defendant's  right  of  way,  else  why  should  the 
matter  of  the  defendant's  consent  to  its  erection  be  of  importance, 
and  why  the  agreement  between  defendant  and  the  hotel  company 
that  the  latter  should  maintain  it,  and  keep  it  in  repair?  Moreover, 
it  may  be  said  to  be  judicial  knowledge  that  the  rights  of  way  of 
railways  usually  extend  fifty  feet  on  either  side  from  the  center  of 
the  track.  But  aside  from  this,  the  testimony  of  defendant's  wit- 
nesses, even  when  accorded  its  broadest  significance  does  not  over- 
turn plaintiff's  evidence  going  to  show  that  this  platform  was  used 
as  a  part  of  defendant's  station  grounds  at  Oxanna  for  the  purpose 
of  transferring  baggage  to  and  from  its  own  station  offices  and  to 
and  from  the  Georgia  road.  It  seems  clear,  too,  that  one  of  the  two 
routes  from  defendant's  ticket  office  and  baggage  room,  and  one 
that  was  equally  as  direct  as  the  other,  and  even  more  so  where  the 
purpose  was  to  board  the  coach  next  the  south  end  of  the  train,  lay 
across  this  defective  bridge  or  platform;  and  plaintiff's  testimony 
that  he  had  frequently  seen  passengers  go  to  and  from  defendant's 
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trains  along  this,  as  well  as  the  other  platform,  is  uncontroveite 
The  evidence  does  not  inform  us  that  the  use  of  this  platform  I 
passengers  was  ever  forbidden  by  the  defendant.  On  the  contra 
if  the  testimony  of  defendant's  witnesses,  admitted  in  the  shape 
the  statement  we  have  copied,  is  to  be  taken  as  referring  to  t 
platform,  it  was  constructed  for  the  purpose  of  being  used  and  ^ 
maintained  for  the  use  of  guests  of  the  hotel  in  passing  to  and  fa 
the  train.  And  as  this  hotel  was  an  eating  house  for  the  train 
the  defendant  company,  all  travellers  by  such  of  defendant's  tr 
as  stopped  there  for  meals  were  expected  and  invited  by  the  comi 
to  cross  over  upon  this  bridge.  On  the  other  hand,  if  the  stater 
of  these  witnesses  in  this  respect  has  reference  to  the  other  plat 
described  by  the  plaintiff,  it  relates  throughout  to  that  other  plat 
alone,  and  leaves  no  evidence  in  the  case  as  to  the  defective  plati 
the  light  upon  it,  etc.,  etc.,  except  that  of  the  plaintiff.  So  tl: 
any  view  of  their  testimony,  we  feel  quite  safe  in  the  conclusioi 
the  route  by  the  defective  platform  was  a  recognized  way  of  ii 
and  egress  to  and  from  defendant's  trains,  open  to  persons  p' 
not  only  from  its  station  offices,  but  from  the  Georgia  Padfic 
and  it  would  seem  from  the  town  of  Oxanna.  Not  only  so, 
was  upon  defendant's  right  of  way  or  station  grounds.  Wi 
erected  by  the  defendant  is  wholly  immaterial.  Whether  it  ha 
defendant's  habit  to  repair  and  maintain  it,  is  likewise  wholly 
terial.  The  defendant  allowed  it  to  remain  there,  a  standii 
gestion  and  invitation  to  its  use  by  passengers.  The  suggest 
acted  upon  without  objection.  The  invitation  was  accept 
passengers  frequently  used  this  platform  in  going  to  and  fror 
As  long  as  this  state  of  things  continued,  the  duty  to  repai 
tain  and  keep  in  a  safe  condition  was  upon  the  defenda 
previous  omission  of  duty  in  this  regard  could  justify  the  < 
which  caused  the  accident  complained  of.  It  can  not,  of  c< 
tolerated  that  a  duty  of  this  sort  resting  on  the  railroad  • 
could  be  lifted  and  devolved  upon  another  by  contract  betw< 
so  as  to  exonerate  the  company  from  any  liability  it  would  < 
be  under  to  third  persons  for  the  consequences  of  a  failu 
charge  the  duty  itself ;  and  the  defendant  can  have  no  adv 
against  the  plaintiff  from  the  fact  that  the  hotel  company  b 
taken  to  keep  the  bridge  in  repair.  Moreover,  to  recur  ag 
statement  admitted  in  evidence,  it  is  not  at  all  clear  that 
ment  of  the  hotel  company  to  keep  in  repair  pertained  t* 
form  in  question.  But  however  that  may  be,  the  bridge  '• 
station  ground  of  the  defendant.  It  was  a  part  of  the 
way  leading  to  and  from  defendant's  trains.  It  'was  in  a 
condition.  This  condition  was,  or  should  have  been,  kn 
defendant.  Its  failure  to  know  the  fact,  or  knowing  it 
to  repair  the  bridge,  obviate  the  defect,  and  render  pa 
it  safe,  was,  reason  and  authority  leave  no'room  to  doubt, 
gence  on  its  part  as  to  import  a  liability  for  the  injury 
the  plaintiff,  unless  his  own  negligence  proximately 
thereto.    [M.  &  E.  Ry.  Co.  v.  Thompson,  77  Ala.  448  ; 
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R.  Co.  V.  McLendon,  63  Ala.  266 ;  A.  G.  S.  R.  R.  Co.  v.  Arnold,  84 
Ala.  159 ;  Cross  v.  L.  S.  &  M.  S.  Ry.  Co.,  69  Mich.  363 ;  s.  c.  13 
Amer.  St  Rep.  399.]" 

The  court  held  that  the  defense  of  contributory  negligence  was 
not  made  out.  Judgment  reversed.  ELblly  &  Smith  appeared 
for  appellant;  B.  H.  Hanna,  for  the  land  company;  Knox  &  BowiB, 
for  the  railrcMul  company.  Opinion  by  McClkli^an,  J.  Supreme 
Court,  Alabama,  November  Term,    1890.      WatSOn  V.   Oxanna 

Land  Company  and  Watson  v.  East  Tennessee,  Virginia  ft 
Georgia  Railroad  Company.    92  Ala.  320  (1). 


HIGHLAND   AVENUE   AND   BELT    RAILROAD 

COMPANY  V.  DONOVAN. 

Supreme  Court,  Alabama,  November  Term,  i8pi, 

I 

[Reported  in  94  Ala.  299.] 

BOY  THROWN  OFF  FRONT  PLATFORM.  OF  CAR.— Where  plaintiflF, 
[  a  boy  sixteen  years  of  age,  finding  no  room  inside  a  car  of  defendant's 

[  wbidi  be  had  boarded,  stood  on  the  front  platform,    and   as    the   car 

rounded  a  curve,  other  persons  on  the  platform  were  pressed  against 
plaintiff  who  was  thrown  off  and  had  his  ankle  broken,  the  company  was 
I  held  liable  for  negligent  operation  of  the  train. 

J  RIDING  ON  FRONT  PLATFORM— WHEN  NOT   NEGLIGENCE.— 

Where  there  was  no  other  position  on  the  train  open  to  plaintiff,  it  was 
not  negligence  for  him  to  ride  on  the  front  platform  although  he  knew 
the  carrier's  rule  forbidding  persons  to  ride  thereon,  and  the  conductor 
having  impliedly  invited  him  thereon  and  accepted  him  as  a  passenger, 
his  safe  carriage  was  assumed  by  defendant. 

Appsai«  from  the  City  Court  of  Birmingham.    AMrmed. 

"Action  by  William  Donovan,  a  minor,  suing  by  next  friend, 
against  the  appellant  corporation,  to  recover  damages  for  personal 
injuries  by  being  thrown  from  one  of  the  defendant's  cars  on  which 
he  was  a  passenger  on  the  morning  of  September  30th,  1889.  The 
plaintiff  was  about  sixteen  years  old,  and  was  going  to  school  when 
he  got  on  the  car  at  a  regular  station,  carr}'ing  his  school-books  and 
umbrella.  He  testified  that,  finding  the  rear  platform  full  of  people, 
he  got  on  the  front  platform,  where  several  persons  were  also  stand- 

1.    On  the  subsequent  trial  of  the  appeal      judgment     was      affirmed, 

action  against  the  railroad  company.  Bast     Tsnmkssbs,     Virginia     & 

pbintiff  recovered  judgment  for  ^00,  Gborgia  Railroad  Co.  v,  Watson, 

irom  which  defendant  appealed.  On  94  Ah.  634  (1891). 
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ing;  that  the  conductor  passed  him,  collected  his  fare,  and  pushe( 
through  into  the  car ;  that  he  looked  through  the  window  into  thi 
car,  'and  saw  that  the  seats  were  crowded,  and  that  the  aisle  betwec 
the  seats  was  full  of  people  standing,  and  he  had  to  stay  where  h 
was/'  He  was  asked  this  question,  *What  appearance  did  it  ha) 
as  they  were  standing  in  that  way?'  and  answered,  'that  it  was  mo 
crowded  near  the  door  than  at  the  center,  and  that  people  we 
hanging  on  by  the  straps  all  along/  The  defendant  objected  k 
excepted  to  the  allowance  of  this  question,  but  not  to  the  answ 
The  evidence  showed  that  the  car  was  drawn  by  a  dummy  engii 
that  as  it  passed  around  a  curve  at  the  intersection  of  two  stre( 
the  persons  standing  on  the  front  platform  were  swung  or  pres 
against  plaintiff,  and  he  was  thrown  off,  breaking  his  right  an! 
He  had  previously  lost  his  left  leg,  and  was  wearing  a  wooden 
The  jury  gave  him  a  verdict  for  $1,000. 

"The  court  gave  the  following  charge  to  the  jury,  on  reques 
the  plaintiff :  *If  the  jury  believe  from  the  evidence  that,  under 
circumstances  of  the  case,  there  was  a  reasonable  necessity,  ei 
real  or  apparent,  for  the  plaintiff  to  travel  on  the  platform  of  the 
and  that  he  made  such  effort  to  obtain  accommodation  inside  o 
car  as  an  ordinarily  prudent  man  would  have  made  under  sii 
circumstances,  then  he  was  not  guilty  of  negligence  by  reas( 
standing  or  travelling  on  the  platform/  The  defendant  except 
this  charge,  and  also  to  the  refusal  of  each  of  the  following  ch: 
which  were  asked  in  writing:  1.  'There  is  no  evidence  ths 
rate  of  speed  at  which  the  car  was  moving  around  the  curv 
dangerous  or  negligent/  2.  'If  the  plaintiff  got  on  to  the 
platform  of  the  car,  with  knowledge  that  the  car  was  so  crowc 
could  not  get  a  seat,  and  could  not  get  in,  and  with  knowrledg 
the  rules  of  the  company  prohibited  his  standing  on  the  pla 
this  would  be  negligence  on  his  part,  which  would  de 
recovery/  3.  'If  the  jury  believe  the  evidence,  they  should 
verdict  for  the  defendant/  4.  'If  the  jury  believe  from  the  e\ 
that  the  car  was  filled  with  passengers  when  plaintiff  boarded 
the  platforms  were  also  filled  with  passengers,  and  he  knew  w 
got  on  the  car  that  he  could  not  get  a  seat,  and  could  not  § 
the  car ;  then,  his  getting  on  the  platform  with  this  knowled: 
remaining  there,  was  voluntary,  and  would  defeat  a  recovery 
part/  5.  'Plaintiff  having  testified  that  he  knew  of  the  e^ 
of  the  curve  at  the  intersection  of  the  two  streets,  he  "Wi 
presumed  to  know  the  effect  of  the  car  going  around  the  cur 
if,  with  this  knowledge,  he  stood  on  the  front  platform,  on 
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the  curve,  which  was  the  most  dangerous  place,  then  he  would  be 
guilty  of  negligence,  which  would  defeat  a  recovery.'  6.  *If  the 
jury  believe  from  the  evidence  that  plaintiff  saw  the  crowded  condi- 
tion of  the  car  and  platforms,  as  testified  by  him,  and  knew  that  the 
rules  of  the  company  prohibited  him  from  standing  on  the  platform, 
and  with  this  knowledge  got  on  the  car,  and  stood  on  the  platform, 
and  failed  to  request  the  conductor  to  give  him  a  place  in  the  car, 
and  by  reason  of  being  on  the  platform  contributed  directly  to  the 
injuries  he  sustained,  he  can  not  recover/  7.  'The  existence  of  an 
apparent  necessity  to  the  plaintiff  for  him  to  stand  upon  the  platform, 
will  not  excuse  his  negligence  for  being  on  the  platform.' 

The  admission  of  the  evidence  objected  to,  the  charge  given,  and 
the  refusal  of  the  charges  asked,  are  assigned  as  error. 

A.  T.  London,  for  appellant. 

Wbathbrly  &  Pbrcy,  for  appellee. 

HeCIellan,  J.  —  What  constitutes  the  exercise  of  due  care,  and, 
conversely,  what  amounts  to  negligence,  depends  in  all  cases,  of 
course,  upon  the  circumstances  surrounding  the  person  whose  con- 
duct, in  these  respects,  is  under  investigation.  A  man  may  be  neg- 
ligent in  failing  to  ascertain  his  environments,  no  less  than  in  the 
omission  of  that  course  of  action,  with  respect  to  a  situation  ^nown 
to  him,  which  prudence  dictates.  But,  having  been  duly  careful  to 
acquaint  himself  as  best  he  may  with  all  the  facts  which  should  have 
a  legitimate  influence  in  shaping  his  conduct,  his  subsequent  action 
is  to  be  gauged  with  respect  to  the  observance  or  lack  of  care  and 
caution,  not  by  the  real  facts  which,  or  some  of  which,  his  circum- 
spection may  have  failed  to  disclose  to  him,  but  by  the  appearance 
of  things  as  uncovered  by  that  degree  of  effort  to  ascertain  the  real 
facts  which  men  of  ordinary  prudence  would  put  forth  in  the  prem- 
ises. In  other  words,  "he  is  not  bound  to  see ;  he  is  bound  to  make 
all  reasonable  efforts  to  see  that  a  careful,  prudent  man  would  make 
in  like  circumstances.  He  is  not  to  provide  against  any  certain 
results.  He  is  to  make  an  effort  for  a  result  that  will  give  safety — 
such  an  effort  as  caution,  care  and  prudence  will  dictate."  Greany 
R.  R.  Co.  V.  Long  Island  R.  R.  Co.,  101  N.  Y.  419 ;  s.  c,  24  Amer. 
&  Eng.  R.  R.  Cases,  476. 

There  is  evidence  in  the  record  going  to  show  that,  when  the 
plaintiff  boarded  defendant's  car — ^there  being  only  one  in  the  train 
—every  seat  and  the  aisle  were  occupied,  that  the  rear  platform  was 
also  fully  occupied,  and  that  there  were  several  people  on  the  front 
platform.  Plaintiff,  finding  he  could  not  get  on  the  rear,  went  to 
and  took  a  position  on  the  front  platform.  From  this  position,  which 
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afforded  a  view  through  an  open  window  of  the  whole  interior  of 
the  car,  it  appeared  to  him  that  there  was  no  available  space  for  him 
on  the  inside.  If  the  jury  found  the  facts  in  line  with  these  tenden- 
cies of  the  testimony,  they  would  have  been  justified  in  finding 
further  that  the  plaintiff  exercised  due  diligence  and  caution  in 
ascertaining  the  situation,  and  hence  had  a  right  to  act  upon  the  facts 
which  such  diligence  and  caution  disclosed,  whether  they  were  the 
real  facts  or  not.  It  follows  that,  assuming  proper  circumspection 
to  have  been  observed  by  plaintiff,  evidence  as  to  whether  the  car 
presented  the  appearance  of  being  entirely  full  was  pertinent,  and 
properly  received,  and  the  charge  requested  for  plaintiff,  which 
authorized  the  jury  to  find  plaintiff  free  from  negligence  in  taking  a 
position  on  the  platform  if  there  was  a  reasonable  necessity,  real  or 
apparent,  for  his  doing  so,  correctly  stated  the  law.  The  application 
of  this  principle  to  charge  7  requested  by  defendant  must  lead  to  its 
condemnation  as  being  misleading  in  itself,  and  affirmatively  bad 
when  read  in  the  light  of  the  evidence. 

2.  It  is  insisted  for  the  appellant,  that  the  assumption  of  a  posi- 
tion on  the  front  platform  was  negligence  as  a  matter  of  law  in  the 
plaintiff,  for  that  a  rule  of  the  carrier,  which  was  shown  to  him,  for- 
bade his  doing  so.  Ordinarily,  no  doubt,  this  would  be  true ;  but, 
in  this  instance,  it  is  not  on  one  phase  of  the  evidence,  for  the  reason 
that  there  was  no  other  position  on  the  train  open  to  plaintiff,  and 
he  was  impliedly  invited  by  the  conductor  to  take  this  position, 
accepted  as  a  passenger  while  occupying  it,  and  his  safe  carriage 
while  occupying  it  was  assumed  by  the  defendant.  A  tendency  of 
the  evidence  goes  to  show  that  the  position  was  not  obviously  a 
dangerous  one,  and  would  have  been  unattended  by  danger  or  injury 
in  this  instance  had  the  carrier  exercised  due  care  in  operating  its 
train.  On  these  tendencies  of  the  evidence,  the  whole  question  of 
negligence  vel  turn  on  the  part  of  the  plaintiff,  so  far  as  the  known 
rule  of  the  company  and  the  supposed  inherent  danger  of  the  posi- 
tion bear  upon  it,  was  one  of  fact  for  the  determination  of  the  jury. 
Charges  3  and  5  asked  by  defendant  involved  the  determination  of 
this  question  by  the  court,  and  were  properly  refused.  Railway  Co. 
V.  Wallin,  2  Am.  &  Eng.  R.  R.  Cases,  20  (notes) ;  Willis  v.  L.  &  B. 
R.  R.  Co.,  34  N.  Y.  670 ;  Nolan  v.  B.  C.  &  N.  R.  R.  Co.,  3  Am.  & 
Eng.  R.  R.  Cases,  463 ;  L.  R.  &  F.  S.  R.  R.  Co.  v.  Miles,  13  Am.  & 
Eng.  R.  R.  Cases,  10 ;  L.  I.  R.  R.  Co.  v.  Werie,  21  Am.  &  Eng. 
Cases,  429 ;  N.  H.  &  C.  Ry.  Co.  v.  May,  27  Am.  &  Eng.  R.  R.  Cases, 
151 ;  2  Am.  &  Eng.  Ency.  of  Law,  p.  766,  (n.  5.) 

The  judgment  of  the  City  Court  is  affirmed. 
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HILL  V.  BIRMINGHAM  UNION  RAILWAY 

COMPANY. 

Supreme  Courts  Alabama y  November  Term,  i8gs. 

[Reported  in  100  Ala.  447.] 

INJURED  ON  CAR—PASSING  FROM  ONE  CAR  TO  ANOTHER— 
CONTRIBUTORY  NEGLIGENCE.— Where  a  passenger,  while  the 
train  was  in  motion,  attempted  to  pass  from  one  car  to  another,  and  the 
speed  of  the  car  being  accelerated  by  a  sudden  jerk,  was  injured  while  on 
the  footboard  of  an  open  car,  his  negligence  in  so  attempting  to  pass 
from  one  car  to  another  precluded  recovery  in  an  action  against  the 
railway  company  (1). 

Appbal  from  the  City  Court  of  Birmingham.   Affirmed. 
"Action  by  the  appellant  against  the  appellee  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  reason  of  the 


1.    BioiKSR  V*  Anmiston,  Oxford 

&  OZAITNA  STRBBT  RAII,WAY  CC,  92 

Ala.  315  (1890),  was  an  action  for  in- 
juries to  plaintiff  while  traveling  as 
a  passenger    on    defendant's  street 
railway.    The  suit  was  commenced 
in  the  name  of  Mrs.  Barker,  as  the 
sole  plaintiff  in  the  action,  and  with- 
in the  period  of  one  year  as  required 
by   the   statute.— Code,    1886,  §2619. 
After  the  lapse  of  more  than  a  year 
from  the  time  of   the   accident,  the 
complaint    was    amended,    on    de- 
mmrer   t>eing    sustained    for    non* 
joinder  of  proper  parties  plaintiff,  by 
adding  James    Barker,   the   original 
plaintiffs  husband,  as  a  co-plaintiff 
with  her  in   the   action.    The  main 
questions  raised  by  this  appeal  were 
whether  the   court  below   erred   in 
ruling  that  the  husband  was  a  neces- 
sary party  plaintiff;,  and  whether  the 
case  made   by   the    amended   com- 
plaint, brought  in  the  name  of  both 
the  husband  and  wife,  was  barred  by 
the   statute    of    limitations    of    one 
year.    The    rulings    of   the    Circuit 
Court  ck  Calhoun  held  correct  and 
judgment  was  affirmed. 

In     W88TB1LN    RaII«WAY   OF   Al^A.- 

BAMA    V.    Walkbr,    118    Ala.  267 


(1896),  it  appeared  that  Mary  E. 
Walker,  while  a  passenger  on  one  of 
defendant's  trains,  was  injured  in  a 
collision  between  that  train  and  an- 
other, the  passenger  train  being 
thrown  partially  from  the  track, 
whereby  plaintiff  was  thrown  vio- 
lently to  the  floor  of  the  car  and  her 
leg  was  broken  at  the  hip  joint.  On 
the  trial  in  the  M^con  Circuit  Court 
plaintiff  recovered  judgment  for 
$6,000.  On  appeal  judgment  was  re- 
versed, the  court  holding  that  the 
facts  did  not  disclose  negligence  on 
the  part  of  defendant.  It  was  held 
that  a  railroad  company  is  not  liable 
in  damages  for  personal  injuries  to 
a  passenger,  if  there  was  not  negli- 
gence in  the  operation  or  equipment 
of  the  train  alleged  to  have  produced 
the  accident  which  resulted  in  the 
injury,  but  the  accident  was  caused 
by  latent  and  undiscoverable  de- 
fects in  the  appliances  of  the  train, 
or  by  reason  of  the  interference  of  a 
stranger  with  such  appliances;  pro- 
vided those  in  charge  of  the  train 
promptly  and  properly  used  all 
means  known  to  skillful  trainmen 
to  prevent  the  accident. 
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defendant's    negligence.     Judgment    for   defendant    and    plaintiff 
appeals. 

"The  facts  of  the  case  are  sufficiently  stated  in  the  opinion.  Upon 
the  examination  of  the  plaintiff  as  a  witness  he  was  asked  the  fol- 
lowing question:  'Whether  or  not  he  knew  it  was  customary  for 
passengers  to  pass  from  one  car  to  another  while  the  train  was  in 
motion?*  The  defendant  objected  to  this  question,  the  court  sus- 
tained the  objection,  and  the  plaintiff  duly  excepted.  After  stating 
that  he  had  been  passing  over  said  road  constantly  for  two  or  three 
years,  the  plaintiff  was  asked  the  following  question:  *Did  not 
persons  or  passengers  usually  pass  from  one  of  said  cars  to  another 
while  the  said  train  was  in  motion,  stepping  from  the  foot  board  to 
the  steps  of  the  adjoining  cars?'  The  court  sustained  the  defend- 
ant's objection  to  this  question,  and  the  plaintiff  duly  excepted. 

"Upon  the  examination  of  one  W.  L.  Timberlake,  superintendent 
of  the  defendant's  road,  he  testified  that  the  rules  of  the  company 
were  in  writing  posted  inside  the  car ;  and  was  then  asked  the  follow- 
ing question :  'Whether  or  not  the  rules  of  said  company  prohibited 
passengers  from  standing  on  the  running  boards ;  and  also  if  passen- 
gers were  prohibited  by  said  rules  from  passing  from  one  car  to 
another  in  the  manner  described  in  the  testimony  of  the  plaintiff, 
while  the  train  was  in  motion/  The  plaintiff  objected  to  this  ques- 
tion, on  the  ground  that  if  said  rules  were  in  writing,  the  best  evi- 
dence was  the  rules  themselves.  The  court  overruled  his  objection, 
and  the  plaintiff  duly  excepted  to  the  witness  testifying  if  there  were 
such  rules. 

"On  cross-examination  the  said  Timberlake  was  asked.  *If  it  was 
not  usually  customary  for  persons  or  passengers  to  pass  from  one 
car  to  another  by  way  of  the  foot-boards  to  the  steps  of  said  car.' 
The  defendant  objected  to  this  question,  which  objection  was  sus- 
tained by  the  court  and  the  plaintiff  duly  excepted. 

"Upon  the  introduction  of  all  the  evidence  the  court,  at  the  request 
of  the  defendant,  gave  the  general  affirmative  charge  in  its  behalf/* 

Bush  &  Brown,  for  appellant. 

Hbwitt,  Wai^kkr  &  PoRTBR,  for  appellee. 

HcClellan,  J.  —  The  inquiry  of  contributory  negligence  vel  non 
was  in  the  first  instance  gone  into  by  the  plaintiff,  and  evidence  was 
also  adduced  upon  it  by  the  defendant  without  objection.  That  issue 
was  treated  by  both  parties  throughout  the  trial  as  being  in  the  case ; 
and  on  the  theory  that  the  undisputed  testimony  showed  contribu- 
tory negligence  the  court  gave  the  affirmative  charge,  with  hypothe- 
sis, for  the  defendant.    On  this  state  of  the  record  we  shall  treat 
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that  issue  as  having  been  presented  and  litigated  on  the  trial  though 
no  plea  of  contributory  negligence  was  interposed.  Richmond  & 
Danville  R.  R.  Co.  v.  Farmer,  97  Ala.  141. 

The  plaintiff  attempted  to  step  from  the  foot-board  running  along 
the  side  of  an  open  dummy  line  car  to  the  steps  leading  down  from 
the  platform  of  a  close  car  while  the  train  of  which  the  cars  consti- 
tuted a  part  was  in  motion.    The  distance  between  the  running- 
board  and  the  step  was  variable  from  two  and  a  half  to  three  and  a 
half  feet,  depending  upon  whether  the  couplings  between  the  cars 
were  more  or  less  taut  or  slack.    The  conditions  in  this  regard  at 
the  moment  of  plaintiff's  attempt  are  not  disclosed  in  the  evidence. 
The  train  was  approaching  the  crossing  of  another  railroad,  its 
speed  being  slackened  as  if  the  trainmen  intended  to  stop  before 
reaching  the  crossing  as  required  by  statute.    Instead  of  coming  to 
a  stop,  however,  the  speed  was  accelerated  with  a  sudden  jerk  just 
as  plaintiff  was  in  the  act  of  stepping  from  one  car  to  the  other,  and 
this  sudden  increase  of  momentum  threw  him  partially  under  the 
train  where  he  received  the  injuries  complained  of  while  he  still  clung 
to  the  railing  of  the  open  car.    Plaintiff  had  originally  gotten  on  an 
open  car  in  front  of  that  from  which  he  attempted  to  step  at  the 
time  of  the  injury  and  finding  no  seat  there  and  seeing  that  the  other 
open  car  was  crowded  determined  to  go  back  to  the  close  car  for 
the  purpose  of  finding  a  seat.    To  this  end  he  got  off  the  front  car 
when  the  train  stopped  for  a  railway  crossing  and  on  the  foot-board 
of  the  second  car,  his  purpose  then  being  to  go  from  that  to  the 
close  car  when  the  train  should  stop  for  the  second  crossing.    But 
without  waiting  for  it  to  stop  at  the  second  crossing  though  the 
indications  were  and  he  supposed  that  it  would,  he  attempted  to  get 
from  the  second  to  the  third  car  by  stepping  across  while  the  train 
was  still  moving  in  the  manner  we  have  stated,  instead  of  getting 
off  on  the  ground  and  then  on  the  closed  car  as  he  had  done  in 
going  from  the  first  to  the  second  car.    This  statement  presents  the 
case  so  far  as  the  conduct  of  the  plaintiff  is  concerned  in  the  most 
favorable  aspect  to  him  that  any  tendency  of  the  evidence  admits  of. 
Upon  it  we  are  satisfied  that  as  matter  of  law  he  was  guilty  of  neg- 
ligence which  proximately  contributed  to  his  injury.     Neither  the 
running  board  of  an  open  or  the  steps  of  a  close  dummy  line  car 
are  intended   to  be  used  as   a  means  of  passing  from   one  car  to 
another.    Ordinarily  there  is  no  necessity  or  occasion  for  passing 
through  the  trains  of  this  class  of  roads  and  generally  we  believe 
no  provision  is  made  to  that  end.    The  running  board  of  the  one 
and  the  steps  of  the  other  are  intended  to  be  used  merely  for  ingress 


30  American  negligence  Cases. 

and  egress  to  and  from  the  car  to  which  they  are  attacb 
distance  between  the  two  in  this  instance  was  at  its  min 
great  and  at  all  times  while  the  train  was  in  motion  so  ti 
in  that  at  any  moment  it  might  increase  or  diminish  from 
a  half  to  three  and  a  half  feet  or  vice  versa  so  that  the  1 
attempting  to  encompass  it  must  be  obvious  to  any  circum 
prudent  man.  This  danger  was  not  lessened  in  this  case  b 
that  the  train  to  all  appearances  was  about  to  stop  becau! 
of  stopping  itself  increased  the  chances  that  the  relative  p 
the  cars  would  be  suddenly  changed,  and  inasmuch  as  oi 
at  rest  fills  the  requirements  of  the  statute  in  this  respect, 
might  have  come  to  a  full  stop  and  again  got  in  motion — k 
almost  necessarily  involved  a  lengthening  or  shortenin 
distance  between  the  cars — while  the  plaintiff  was  in  t 
stepping  from  one  to  the  other  car.  The  distance  being  t 
all  circumstances  considerable  and  uncertain  with  the  p 
under  the  particular  circumstances  of  its  being  suddenly 
increased  or  diminished,  we  hold  that  the  plaintiff  did  an 
dangerous  thing  in  attempting,  while  the  train  was  in  moti< 
from  the  open  to  the  close  car  by  means  which  were  no 
for  or  adapted  to  the  use  he  sought  to  make  of  them ;  and 
that  this  negligence  on  his  part  proximately  contribut 
injury.  He,  therefore,  had  no  cause  of  action  even  conce 
was  evidence  tending  to  show  negligent  conduct  on  the  ] 
defendant,  of  which  he  would  have  had  a  right  to  comph 
his  own  fault,  as  to  which  we  are  not  to  be  understood  as 
any  opinion.  Plaintiff's  case  could  not  have  been  aided  b 
of  a  custom  on  the  part  of  passengers  on  these  trains  to 
viously  dangerous  thing  which  he  attempted.  Warden  v, 
&  Nashville  R.  R.  Co.,  94  Ala.  277.  Nor  was  it  at  all  pre 
the  parol  evidence  admitted  against  his  objection  as  to  thi 
of  a  rule  of  the  defendant  company  forbidding  passengers 
one  car  to  another  while  trains  are  in  motion. 

We  find  no  error  in  the  record  and  the  judgment  of  the 
is  affirmed. 
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WOOD  V.  RICHMOND  &  DANVILLE  RAILROAD 

COMPANY. 

Supreme  Courts  Alabama,  November  Term,  i8g2, 

[Reported  in  100  Ala.  660.] 

INJURED  AT  STATION— OBSTRUCTION  ON  PLATFORM— CON- 
TRIBUTORY NEGLIGENCE.— Where  there  were  pieces  of  lumber 
and  cross-ties  partly  obstructing  a  station  platform,  but  there  was  room 
for  passengers  to  pass  safely,  and  plaintiff  knew  of  the  obstruction,  but 
in  attempting  to  reach  a  train  he  stumbled  over  the  same  and  was  injured, 
it  was  held  that  plaintiff  was  guilty  of  contributory  negligence  (1). 

Afpbal  from  the  Circuit  Court  of  Jefferson.    Affirmed. 

Action  by  W.  H.  Wood  against  the  Richmond  and  Danville  Rail- 
road Company  to  recover  damages  for  personal  injuries  alleged  to 
have  been  suffered  by  reason  of  the  defendant's  negligence.  There 
was  judgment  for  the  defendant,  and  plaintiff  appeals. 


L  Mbicfhxs  &  Charuston  R. 
R.  Co.  9.  CoPBX.Ain>,  61  Ala.  876 
(1878),  action  by  Lizzie  Copeland, 
as  administratrix  of  Alexander  Cope- 
knd  against  the  railroad  company 
for  damages  for  the  negligent  killing 
of  her  intestate.  It  appeared  that 
Copeland  was  a  passenger  on  one  of 
defendant's  trains,  and  on  arrival  at 
his  destination  he  alighted,  but  a 
long  freight  train  blocked  the  track 
between  the  main  line  and  the  depot 
After  waiting  a  few  minutes  for  the 
train  to  move,  Copeland  tried  to 
crawl  between  the  cars  of  the  freight 
train,  and  the  cars  being  suddenly 
backed,  he  was  crushed  and  killed. 
There  was  a  verdict  for  plaintiff  for 
$25,000,  On  appeal  judgment  was 
rerersed,  the  court  holding  that  the 
following  part  of  the  general  charge 
thotdd  not  be  given,  viz:  "Or  if 
you  believe  from  the  evidence  that 
the  freight  train  was  standing  still 
when  the  deceased  got  off  the  pas- 
senger train,  and  that  the  freight 
train  was  between  the  deceased  and 
the  depot,  and  that  it  blocked  up  the 


crossings,  so  that  the  deceased  could 
not  cross,  and  that  he  was  attempt- 
ing to  cross  between  the  cars,  and 
that  the  train  started  without  giving 
the  signal  by  blowing  the  whistle  or 
ringing  the  bell,  or  by  warning  him 
to  get  away,  then  the  plaintiff  is  en- 
titled to  recover  such  damages  as 
the  jury  may  think  proper  under 
the  circumstances  according  to  the 
evidence."  It  was  also  held  that 
defendant's  requests  to  charge 
should  have  been  granted.  "4.  If 
the  jury  ^believe  from  the  evidence, 
that  at  the  time  of  the  accident,  de- 
fendant's freight  train  was  standing 
on  its  track  ready  and  about  to 
move,  and  that  Copeland  wishing  to 
go  to  the  other  side  of  it,  got  be- 
tween the  cars  of  the  train  for  any 
purpose,  and  not  being  seen  by 
those  in  charge  of  the  train,  it  was 
backed  and  Copeland  run  over  and 
killed,  then  the  jury  must  find  for 
the  defendant.  10.  If  the  jury  be- 
lieve the  evidence  they  will  find  for 
defendant." 
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There  was  no  substantial  conflict  in  the  evidence  in  this  caus 
and  the  facts  are  sufficiently  shown  in  the  opinion. 

Upon  the  hearing  of  all  the  evidence,  the  court,  at  the  request 
the  defendant,  gave  the  following  written  charge :  "If  the  jury  belie 
the  evidence  they  must  find  for  the  defendant." 

John  S.  Jbmison,  for  appellant. 

Jambs  Wbathbri^y,  for  appellee. 

Coleman,  J.  —  The  plaintiff,  Wood,  sued  to  recover  damages 
personal  injuries.  There  is  no  substantial  conflict  in  the  evide 
and  we  are  of  opinion  that  the  defendant  was  guilty  of  negligenc 
averred  in  the  complaint.  The  main  question  is  as  to  whether 
plaintiff  was  guilty  of  contributory  negligence.  The  facts  s 
that  about  6  o'clock  p.  m.  ,  October  4, 1890,  plaintiff  arrived  at 
City  to  take  passage  on  defendant's  road  for  Birmingham ;  th; 
purchased  a  flrst-class  ticket ;  that  the  train  was  delayed  until  i 
1  o'clock  A.  M. ;  that  the  route  from  the  station  house  to  the 
was  over  a  platform  prepared  by  the  defendant  for  the  use  of  ps 
gers ;  that  there  were  pieces  of  lumber  and  cross-ties  on  the 
form  obstructing  in  part  the  passageway ;  that  there  was  room 
cient  for  passengers  on  the  platform  between  the  pile  of  lumbi 
the  edge  of  the  platform;  that  it  was  dark,  and  defendant  ti 
lights,  and  that  in  attempting  to  reach  the  train  at  the  place 
passengers  were  accustomed  to  board  the  train,  he  stumble 
the  obstruction  and  was  injured.  There  was  other  evidence  t 
*to  show  the  same  facts.  Plaintiff  himself  testified  that  he  ha 
the  lumber  and  obstruction  on  the  platform,  and  knew  its  Ic 
but  testified  that  at  the  time  he  stumbled  upon  the  obstruct^ 
did  not  recollect  the  fact  that  he  had  seen  the  timbers  the  < 
before."  The  passenger  train  had  been  standing  some  tin 
side  track,  near  the  station  and  convenient  to  it,  waiting 
freight  train  moved  out  from  the  depot  on  the  main  track, 
does  not  appear  to  have  been  any  emergency  for  unusual  ha 
we  have  said,  the  defendant  was  guilty  of  negligence  in  i\ 
have  the  passageway  cleared  of  obstructions,  or  having  s 
light  to  enable  the  passengers  to  see  the  obstructions.  It 
appear  that  there  was  any  difficulty  in  passing  along  the 
by  one  who  knew  of  the  obstruction,  if  he  was  at  all  carei 
inattention,  thoughtlessness,  forgetfulness,  or  in  the  lanj 
the  plaintiff,  that  at  the  time  "he  did  not  recollect  having 
timbers  there  the  evening  before"  constitute  such  contribu 
ligence  per  se,  as  to  justify  the  giving  of  the  affirmative  c 
the  court  for  the  defendant?    In  the  case  of  L.  &  N.  R. 
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Hall,  87  Ala.  708,  in  reference  to  an  employee  suing  the  road,  the 
court  uses  this  language :    ''On  the  other  hand  if  he  has  been  suffi- 
ciently warned  or  notified,  and  from  inattention,  indifference,  absent- 
mindedness,  or  forgetfulness,  he  fails  to  inform  himself,  or  fails  to 
take  the  necessary  steps  to  avoid  the  injury,  this  is  negligence  and 
he  should  not  recover.    Citing  many  authorities  to  the  proposition. 
The  facts  of  the  case  of  the  A.  G.  S.  R.  R.  Co.  v.  Arnold,  84  Ala. 
159,  in  some  respects  were  similar  to  the  one  now  under  considera- 
tion.   The  station  house  or  ticket  office  was  upon  an  elevated  plat- 
form.   The  descent  from  the  platform  was  by  means  of  a  narrow 
stairway.    Arnold  was  familiar  with  the  way  of  descent  and  was 
''cautioned  to  look  out  for  the  steps."    It  was  dark  and  there  were 
no  lights,  and  plaintiff  did  not  call  for  lights.    As  he  attempted  to 
descend  to  board  the  train  he  deflected  too  far  to  the  right,  missed 
the  steps,  and  fell  and  was  injured.   Arnold's  fall  was  not  occasioned 
by  forgetfulness,  or  absentmindedness.    His  purpose  was  to  descend 
the  steps  but  missed  them.    The  court  held,  though  not  unani- 
mously, that,  under  the  circumstances  of  the  case,  the  question  of 
contributory  negligence  was  a  fact  to  be  determined  by  the  jury. 
The  difference  between  that  case  and  the  one  at  bar  is  this,  in  the 
former  the  injured  party  had  in  mind  the  difficulty  of  the  descent, 
and  according  to  his  testimony  was  endeavoring  to  descend  by  the 
stepway  but  mistook  its  exact  location.    In  the  case  at  bar  no  lights 
were  called  for,  there  was  no  thought  of  the  obstruction,  and  heed- 
lessly or  from  forgetfulness,  the  plaintiff  stumbled  and  fell.    We 
think  his  own  testimony  shows  that  he  was  guilty  of  contributory 
n^ligence.    We  can  not  foresee  the  result  if  it  be  once  admitted 
that  mere  forgetfulness,  or  inattention,  can  excuse  negligence. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
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MEMPHIS  &  LITTLE  ROCK   RAILWAY 

V.  SALINGER  (Administrator). 
SALINGER  (Administrator)  v.  MEMPHIS  & 

LITTLE  ROCK  RAILWAY. 

Supreme  Courts  Arkansas,  November  Term,  1883^ 

[Reported  in  46  Ark.  528.] 

RIDING  ON  PLATFORM— TRAIN  FALLING  THROUGH  BRIDGE 
—DEATH  OF  PASSENGERS.— Where  plaintiflfs'  intestates  went  upon 
the  platform  of  a  train  for  the  purpose  of  smoking  cigars,  although 
warned  by  the  brakeman  and  conductor  that  it  was  dangerous  to  ride 
there,  and  while  on  the  platform  some  of  the  cars  of  the  train,  including 
that  on  which  the  plaintiffs'  intestates,  broke  through  a  bridge  and 
plaintiffs'  intestates  were  killed,  but  none  xA  the  other  passengers  were 
killed  or  seriously  injured,  it  was  held  that  the  verdict  for  plaintiff  was 
ndt  supported  by  sufHcient  evidence,  the  facts  showing  contributory 
negligence  on  the  part  of  the  deceased. 

CONTRIBUTORY  NEGLIGENCE.— It  is  contributory  negligence  for  a 
passenger  to  remain  on  the  platform  of  a  car  propelled  by  steam,  when 
there  is  no  reasonable  excuse  for  so  doing,  and  after  he  has  been  specifi- 
cally warned  of  his  danger. 

Appeals  from  St.  Francis  Circuit  and  from  Pulaski  Circuit 
Courts.    The  facts  appear  in  the  opinion.    Reversed. 

Ci<ARK  &  WiixiAMS,  for  Saungisr,  administrator. 

U.  M.  &  G.  B.  Rose,  for  the  Railroad  Company. 

Smithy  J. — These  two  cases  were  decided  on  substantially  the 
same  facts.  Both  were  actions  for  damages,  brought  by  personal 
representatives,  for  the  negligent  killing  of  their  intestates,  who 
were  passengers  on  a  train  operated  by  Sibley  as  receiver.  The 
answers  denied  negligence  and  averred  that  the  deceased  had  met 
death  by  their  own  negligence  in  voluntarily  and  unnecessarily  occu- 
pying a  position  upon  the  platform  while  the  train  was  running. 
In  the  case  last  above  mentioned,  the  jury,  under  the  instructions 
of  the  court,  found  the  issue  for  the  defendants.  In  the  other  case, 
the  plaintiff  recovered  judgment  for  $2,500. 

Salinger  and  Goldberg  were  travelling  on  the  west-bound  train 
from  Memphis  and  occupied  seats  in  the  ladies'  coach  until  they 
reached  Forrest  City,  the  supper  station.  After  that,  they  went  out 
upon  the  platform  to  smoke.  They  were  warned  by  the  brakeman 
and  also  by  the  conductor  that  it  was  dangerous  to  ride  there,  but 
replied  that  they  would  go  inside  as  soon  as  they  had  finished  their 
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i  dgars.  About  four  miles  west  of  Forrest  City  was  a  bridge  or 
trestle.  The  engine  and  lender  passed  over  safely,  but  the  express, 
baggage,  smoking  and  emigrant  cars  broke  through  the  bridge 
and  turned  over  either  completely  or  partially.  One  hundred  and 
eight  passengers  were  aboard,  of  whom,  as  it  appears,  none  were 
killed  or  even  seriously  injured,  except  Salinger  and  Goldberg,  who 
were  standing  on  the  platform  between  the  ladies'  car  and  the  emi- 
grant car,  and  Adair,  who  was  in  the  baggage  car.  The  seating 
capacity  of  the  passenger  coaches  in  the  train,  exclusive  of  the 
sleeper,  was  one  hundred  and  fifty.  The  front  trucks  of  the  ladies' 
car  left  the  track,  but  the  car  did  not  turn  over.  The  sleeping  car  in 
the  rear  did  not  run  off. 

The  following  are  the  only  directions  that  are  complained  of  here 
in  Salinger's  case : 

Third — ^"One  who  is  injured  by  the  negligence  of  another  cannot 
recover  any  compensation  for  the  injury  if  he,  by  his  own  ordinary 
negligence  or  willful  wrong,  materially  contributes  to  produce  the 
injury  of  which  he  complains,  so  that  but  for  his  concurring  fault 
the  injury  would  not  have  happened  to  him." 

Sixth — ^"If  the  jury  find  that  the  defendant  had  attached  to  its 
train  any  suitable  passenger  car,  and  had  assigned  the  plaintiff's  in- 
testate a  seat  therein,  and  that  there  was  room  for  him  in  such  car, 
and  that  he  voluntarily  went  upon  the  platform,  and  while  there 
was  advised  by  the  officers  in  charge  of  the  train  to  go  into  the  car, 
but  neglected  to  do  so,  and  was  killed  in  that  position,  and  that  no 
one  in  the  car  assigned  to  him  was  injured,  they  will  find  that  the 
negligence  of  the  plaintiff  directly  contributed  to  the  injury,  and 
win  find  for  the  defendant." 

Seventh — "If  at  the  time  of  the  accident  the  deceased  was  volun- 
tarily and  unnecessarily  on  the  platform  (that  is,  if  there  was  room 
inside  the  car  for  deceased),  this  constitutes  such  contributory 
n^ligence  as  would  prevent  a  recovery." 

In  the  case  of  Goldberg,  the  motion  for  a  new  trial  alleged  that 
the  verdict  was  contrary  both  to  the  evidence  and  instructions ;  and 
also  error  in  the  charge  of  the  court,  and  in  its  refusal  to  charge  as 
requested. 

That  portion  of  the  charge  which  was  excepted  to  follows : 

Second — ^'*It  is  not  controverted  that  when  the  deceased,  Gold- 
berg, was  killed  he  was  riding  on  the  front  platform  of  the  ladies' 
or  first-class  car ;  but  the  question,  whether  so  being  on  the  plat- 
form was  contributory  negligence  in  such  manner  as  to  defeat  his 
right  of  recovery  depends  upon  circumstances,  and  is  a  question  for 
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the  jury ;  and,  in  determining  this  question,  the  court  instructs  the 
jury  as  follows : 

"That  the  deceased,  having  a  first-class  ticket,  had  a  right  to  be 
in  his  seat  in  the  first-class  car,  or  in  the  second-class  car,  or,  for  the 
purpose  of  smoking,  in  the  smoking  car,  and  if  injured  in  either  of 
such  positions  by  the  defendant's  negligence  he  would  have  a  right 
to  recover.  The  question  is  whether  standing  upon  the  platform 
was  a  more  dangerous  position,  and  enhanced  the  defendant's  risk 
for  his  life  and  safety  over  and  above  the  risk  if  he  had  been  in  any 
of  the  places  where  he  had  such  right  to  ride. 

"The  deceased,  by  taking  a  position  on  the  platform,  assumed 
the  risk  of  such  additional  damages  only  as  were  naturally  incident 
to  such  a  position  and  such  as  a  prudent  man  would  have  foreseen. 
If  the  event  by  which  the  deceased  lost  his  life  was  in  its  nature  such 
as  endangered  all  parts  of  the  train  alike,  and  was  as  likely  to  have 
injured  the  deceased  had  he  been  in  other  places  where  he  had  the 
right  to  be  as  on  the  platform,  then  the  being  upon  the  platform  did 
not  contribute  to  the  injury." 

Third — ^"The  question  whether  the  standing  upon  the  platform 
was  more  dangerous  than  in  the  cars  must  be  determined  by  the 
nature  of  the  accident  which  caused  the  injury,  not  by  reference  to 
any  other  accident  which  might  have  been  expected  to  happen. 

"It  must  be  determined  by  the  question  whether  a  prudent  man, 
in  anticipation  of  such  an  accident,  would  have  regarded  and 
avoided  the  platform  as  a  position  where  he  would  have  been  more 
likely  to  be  injured  than  if  in  his  seat  in  the  cars ;  and  if  the  jury 
believe  that  the  nature  of  the  accident  was  such  as  to  threaten  all 
positions  in  the  cars  alike,  or  that  it  threatened  no  more  danger  to 
one  standing  upon  the  platform  than  to  one  in  the  cars,  then  the 
jury  will  find  that  the  deceased  was  not  guilty  of  contributory  negli- 
gence, notwithstanding  they  may  believe  he  was  warned  not  to 
stand  there,  and  notwithstanding  it  appeared  after  the  happening  of 
the  e^ent  that  he  would  not  have  been  injured  in  the  car." 

The  defendants  asked  the  following  instruction : 

Fifth — "There  are  portions  of  every  railroad  train  which  are  so 
obviously  dangerous  for  a  passenger  to  occupy,  and  so  plainly  not 
designed  for  his  reception,  that  his  presence  will  constitute  negli- 
gence as  a  matter  of  law,  and  preclude  him  from  claiming  damages 
for  injuries  received  while  in  such  position.  A  passenger  who  vol- 
untarily and  unnecessarily  rides  upon  the  platform  of  a  car  cannot 
be  said  to  be  in  the  exercise  of  that  discretion  and  caution  which  the 
law  requires  of  all  persons  who  are  of  full  age,  of  sound  mind  and 
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ordinary  intelligence ;  and  if  he  suffers  an  injury  in  consequence  of 
his  occupying  such  a  position,  he  cannot  recover." 
This  the  court  modified  so  as  to  read  as  follows : 
''A  passenger  who  voluntarily  and  unnecessarily  rides  upon  the 
platform  of  a  car  cannot  be  said  to  be  in  the  exercise  of  that  dis- 
cretion and  caution  which  the  law  requires  of  all  persons  who  are  of 
full  age,  oi  sound  mind  and  ordinary  intelligence." 

The  court  also  modified  a  direction  prayed  by  the  defendant, 
identical  in  language  with  No.  6  of  the  Salinger  series  above  set 
out,  so  as  to  make  it  read  thus : 

"If  the  jury  find  that  the  defendant  had  attached  to  its  train  a 
suitable  passenger  car,  and  had  assigned  plaintiff's  intestate  a  seat 
therein,  and  there  was  room  for  him  in  such  car,  and  that  he  volun- 
tarily went  upon  the  platform,  and  while  there  was  advised  by  the 
officers  in  charge  of  the  train  to  go  into  the  car,  but  neglected  to  do 
so,  and  was  killed  in  that  position,  and  that  no  one  in  the  cars 
assigned  to  him  was  injured,  this  is  a  circumstance,  which  in  con- 
nection with  all  the  other  facts  and  circumstances  connected  with 
the  accident,  the  jury  may  consider  in  arriving  at  a  conclusion  as  to 
whether  the  deceased  was  guilty  of  such  negligence  and  want  of 
prudence  as  contributed  to  his  death ;  and  if  they  find,  in  view  of  all 
the  facts  connected  with  this  accident,  that  the  death  of  plaintiff's 
intestate  was  due  to  the  negligence  of  the  defendants,  and  was  con- 
tributed to  by  the  negligence  and  want  of  care  on  the  part  of  de- 
ceased in  being  on  the  platform  instead  of  in  the  seat  assigned  him, 
they  will  find  for  defendants." 

The  court  also  refused  a  prayer  of  the  defendants,  the  same  in 
tenor  and  effect  with  No.  7,  of  the  Salinger  series,  but  gave  a 
direction  couched  in  the  same  language  as  No.  3,  of  that  series ;  and 
also  the  following,  at  the  instance  of  the  defendant : 

"To  establish  the  liability  of  the  defendant  as  a  passenger  carrier 
two  things  are  requisite:  That  the  defendant  should  be  g}x\\Xy  of 
some  negligence  which  mediately  or  immediately  produced  or  en- 
hanced the  injury;  and  that  the  passenger  should  not  have  been 
guilty  of  any  want  of  ordinary  care  and  prudence  which  contributed 
to  the  injury.  But  the  burden  of  proving  contributory  negligence 
is  on  the  defendant." 

The  evidence  was  contradictory  upon  the  points,  whether  the 
disaster  to  the  train  was  due  to  the  presence  of  rotten  timbers  in  the 
bridge,  and  whether  the  defect  was  latent,  or  might  have  been  dis- 
covered by  the  application  of  scientific  tests.  But  the  jury  might 
well  have  resolved  any  doubts  they  may  have  had  upon  the  subject 
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by  finding  that  the  accident  was  not  inevitable,  and  that  the  receiver 
had  not  done  his  whole  duty  to  the  travelling  public  by  keeping 
his  road  in  thorough  repair.  And  if  the  passengers,  who  lost  their 
lives,  had  been  seated  in  the  compartments  provided  for  their  accom- 
modation, there  would  have  been  an  end  of  the  cases. 

But  back  of  this  lay  another  question — ^whether  these  persow 
had  not  themselves  so  far  contributed  to  their  misfortunes  by  thei 
own  want  of  ordinary  caution,  that,  but  for  such  negligence,  the 
would  have  escaped  unhurt.  Now  there  is,  and  can  be,  no  serioi 
controversy  that  Salinger  and  Goldberg  were,  of  their  own  chov 
and  for  their  own  pleasure,  and  not  from  necessity,  standing  up< 
the  platform,  at  the  time  of  the  accident,  after  repeated  warnings 
their  danger,  and  were  killed  in  consequence  of  occupying  tl 
exposed  position.  And  the  jury  in  the  Goldberg  case,  in  order 
reach  their  conclusion,  must  have  ignored  these  facts,  all  of  wb 
are  either  conceded,  or  indisputably  proved.  Hence  we  have 
hesitation  in  saying  that  the  verdict  is  not  supported  by  suffic 
evidence.  For  they  have  found  the  issue  of  contributory  negUg< 
directly  contrary  to  what  the  facts  are  admitted  to  be. 

The  verdict  is  also  contrary  to  the  third  and  fourth  direcl 
given  at  the  request  of  the  defendants,  and  to  the  modification  g 
fifth  and  sixth.  But  the  truth  is  the  jury  must  have  been  mys 
by  the  confused  and  contradictory  charge  of  the  court.  The  sf 
and  third  directions  for  the  plaintiff  are  cloudy,  tending  to  ob 
a  very  plain  matter.  They  seem  to  tell  the  jury  that  notwithsta 
Goldberg  may  have  been  guilty  of  negligence  which  contribu 
his  death,  yet  they,  by  virtue  of  their  omnipotence  as  triers 
facts,  might  find  otherwise,  if  they  chose  to  disregard  the  evi 

The  instruction  numbered  3,  in  both  series,  is  taken  from 
man  &  Redfield's  work  on  Negligence,  sec.  25,  and  is  applic 
almost  any  case  where  the  cause  of  action  is  a  negligent  inju 
defense  contributory  negligence,  and  there  is  any  testimony 
port  the  defense. 

The  fifth  prayer  for  defendants  in  the  Goldberg  series  wa 
upon  the  opinion  of  this  court  in  L.  R.  &  F.  S.  Ry.  Co.  i) 
40  Ark.  322  (1).  We  perceive  no  objection  to  the  prayer  s 
nally  framed.  It  is  good  law,  pertinent  to  the  case  in  hand  a 
ranted  by  the  state  of  the  proofs.  Still  we  should  never  r 
judgment  which  was  righteous  and  just  because  the  Circu 
had  refused  an  unobjectionable  request  and  had  substitut 

1.    See  note  of  this  case  on  page54,/<7^/. 
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place  a  direction  which  conveyed  the  same  general  idea.  The  same 
thing  may  be  said  of  the  modification  of  the  sixth  prayer. 

The  seventh  prayer  as  granted  in  the  Salinger  case  should  have 
been  granted  in  the  Groldberg  case.  It  is  contributory  negligence 
for  a  passenger  to  remain  on  the  platform  of  a  car  propelled  by 
steam,  when  there  is  no  reasonable  excuse  for  so  doing,  and  after 
he  has  been  specifically  warned  of  his  danger.  And  if  an  injury 
happen  to  him  under  such  circumstances,  through  the  company's 
n^ligence,  yet  if  it  also  appear  that  the  injury  would  not  have 
fallen  on  him  but  for  his  being  in  that  particular  position,  the  com- 
pany may  successfully  defend  against  an  action  for  such  injury. 
Wharton  on  Negligence,  sec.  364 ;  Beach  on  Cont.  Neg.,  sec.  54  ; 
Hickey  v.  B.  &  L.  R.  Co.,  14  Allen,  429 ;  Camden  &  Atl.  R.  Co.  v, 
Hoosey,  99  Penn.  St.  492 ;  Macon  &  Western  R.  Co.  v.  Johnson,  38 
Ga.  409;  Alabama  Great  Southern  R.  Co.  v.  Hawk,  72  Ala.  112  (1) ; 
Quinn  v.  111.  Cent.  R.  Co.,  51  111.  495;  Abend  v,  Terre  Haute  &  I.  R. 
Co.,  Ill  111.  202. 

Contributory  negligence  is  ordinarily  a  question  of  fact ;  but  when 
the  facts  are  not  in  dispute,  the  province  of  the  jury  is  very  much 
narrowed. 

An  action  was  brought  in  the  Circuit  Court  of  the  United  States 
for  the  eastern  district  of  Arkansas,  for  the  death  of  Adair,  who  was 
killed  in  the  same  wreck.  The  plaintiff  was  beaten  upon  the  issue  of 
contributory  negligence,  the  proof  showing  that,  for  the  purpose  of 
smoking,  he  had  gone  into  the  baggage  car,  a  place  not  intended 
for  the  reception  of  passengers,  and  was  there  when  the  train  fell 
through  the  bridge. 

The  judgment  of  the  Pulaski  Circuit  Court  is  affirmed,  and  the 
judgment  of  the  St.  Francis  Circuit  Court  is  reversed,  and  the  cause 
remanded  to  be  proceeded  with  in  conformity  to  this  opinion. 

1.    Ala.  Gt.  So.  R*y  Co.  v.  Hawk,  72  Ala.  112,  is  reported    in    2    Am. 
Neg.  Cas.  10. 
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LITTLE  ROCK  &  FORT  SMITH  RAILWAY 
COMPANY  V.  CAVENESSE. 

Supreme  Courts  Arkansas ^  November  Term^  1886. 

[Reported  in  48  Ark.  106.] 

KILLED  ON  TRACK  AT  BAGGAGE  PLATFORM.— Where  a  person 
had  purchased  tickets  for  passage  on  one  of  defendant's  trains,  and 
walked  across  the  track  to  the  baggage  platform  to  hand  a  ticket  to  his 
son,  and  stopped  between  tlie  baggage  platform  and  the  track  for  the 
purpose  of  making  a  memorandum,  and  while  standing  there,  a  train  of 
defendant's  came  along,  and  the  passenger  stepped  back  against  the  plat- 
form to  allow  the  train  to  pass  and  was  struck  and  killed  by  the  train, 
judgement  for  plaintiff  was  reversed  for  error  (among  other  errors)  in 
giving  instruction  which  led  the  jury  to  believe  that  the  railroad  com- 
pany was  liable  because  its  baggage  platform  was  too  near  the  track  and 
that  the  deceased  was  not  guilty  of  any  negligence,  under  any  state  of 
facts,  on  account  of  being  where  he  was  at  the  time  he  was  killed,  there 
being  no  evidence  that  the  railroad  company  had  not  kept  in  a  safe  con- 
dition all  portions  of  its  platforms  and  the  approaches  thereto  (1). 

AppEAi^from  Pulaski  Circuit  Court  The  facts  appear  in  the 
opinion.    Judgment  reversed. 

J.  M.  Moore,  for  appellant. 

Soit.  F.  Clark  &  Son,  J.  C.  Barrow  and  Sam.  W.  Wii,- 
i^iAMSy  for  appellee. 

Battle,  J.  — On  the  2d  of  November,  1883,  in  the  town  of 
Argenta,  in  this  State,  Jonathan  H.  Cavenesse  was  killed  by  the  loco- 


1.    In  St.  I/Ouis,  Iron  Mountain 
8l  Southern  R'y  Co.  v.  Pairr^orn 

48  Ark.  491  (1886),  the  plaintiff  be- 
low was  injured  by  stepping  into  a 
cavity  caused  by  a  rotten  plank  in 
defendant's  platform  at  Bierne  sta- 
tion. The  jury  found  for  plaintiff 
and  defendant  appealed.  The  ques- 
tion whether  plaintiff  was  lawfully 
on  the  platform  was  considered  on 
appeal,  and  was  in  plaintiffs  favor. 
The  court  (per  Cockrill,  Qi.  J.)  in 
its  opinion,  said:  "In  fixing  the 
railway's  obligations  the  statute  re- 
quires that  they  shall  post  upon  the 
nearest  station-house  a  notice  of  the 


killing  orf  stock  by  their  trains,  and 
imposes  a  penalty  to  be  recovered 
by  the  owner  for  its  non-observance. 
This  is  for  the  benefit  of  the  stock- 
holder. If  his  cow  is  missing  and 
he  is  informed  that  an  animal  has 
been  killed  upon  the  railroad  track, 
he  can  get  a  description  of  it,  with 
the  time  and  place  of  the  killing, 
from  the  notice  the  company  is  re- 
quired to  post,  and  is  thus  facilitated 
in  making  his  claim  for  compensa- 
tion. It  is  necessary  that  he  should 
go  upon  the  platform  at  the  station 
for  this  purpose,  and  he  has  there- 
fore the  legal  right  to  do  so.    With- 
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motive  and  cars  of  the  Little  Rock  and  Fort  Smith  Railway  Com- 
pany. His  administratrix  brought  this  action  against  the  railroad 
company  to  recover  the  damages  by  reason  of  his  death. 

A  terminus  of  the  defendant's  railroad  is  in  Argenta.  Its  passen- 
ger platform,  waiting-rooms  and  ticket  office  at  this  place  are  on 
the  west  side  of  its  track,  and  its  baggage  platform  is  immediately 
opposite  and  on  the  east  side.  The  passenger  platform  is  spacious, 
twenty  feet  wide,  and  is  on  a  level  with  the  top  of  the  rail.  The 
baggage  platform  is  three  feet  high,  and  three  feet  from  the  rail,  so 
near  that  a  car  could  not  pass  a  man  of  the  deceased's  size  standing 
between  it  and  the  railroad  track.  It  is  built  on  blocks  and  is  open  at 
the  sides.  There  is  an  incline  at  the  northwest  and  northeast  cor- 
ners of  it  for  persons  having  business  on  it  to  go  on  or  off.  On  the 
north  of  it  the  Memphis  and  Little  Rock  Railroad  crosses  the  defen- 
dant's track.  Within  the  southeast  angle  formed  by  the  crossing  of 
these  two  roads  is  the  baggage  platform  of  the  defendant. 

On  the  2nd  of  November,  1888,  the  deceased  arrived  at  Argenta 


out  this  right  the  notice  would  be 
useless  and   would    not  have    been 
required.    In    the    case   before  us  a 
cow  had  "been  killed  on  appellant's 
track.    The   owner  was  apprised  of 
the  fact  and  desired  to  examine  the 
notice,  which  he  knew  was  posted 
at  the  station,  in  order  to  get  more 
accurate  information.    He  was  illit- 
erate and  nna&le  to  read.    He  pro- 
cured the  plaintiff  to  go  with  him  to 
read  the  notice  for  him.    The  notice 
was  posted  on  the  wall  of  the  station- 
house,   and    the    plaintiff  was  com- 
pelled to  mount  a  box    to   read    it. 
When  he  stepped    off   the    box   his 
foot  went  through  a  hole  in  a  de- 
cayed plank  in  the  platform  and  he 
was   injured.    If    the    stock    owner 
had    been    injured    while    properly 
exercising  his  right  to  examine  the 
notice,  through  the  want  of  ordinary 
care    on    the    company's   part,   we 
think  it  clear  that  he  could  recover. 
He  was  there  through  the  induce- 
ment or  upon  the  invitation  of  the 
company  implied  from   posting  the 
notice  for  his  information,  and  was 
cntidcd  to  safe  access  to  his  place  of 


business.  2  Woods  Ry,  sec  810; 
Carlton  v,  Franconia,  I.  &  S.  Co., 
99  Mass.  216."  Judgment  afHrmed. 
In  Railway  Company  v,  Coz, 
60  Ark.  106  (1895),  it  appeared  that 
plaintiff,  on  arriving  at  his  destina- 
tion in  the  night  time,  was  temipo- 
rarily  detained  by  a  freight  train 
standing  between  his  train  and  the 
depot,  and  that,  on  attempting  to  go 
around  the  freight  train,  he  fell  into 
a  cattle  gap,  with  the  location  of 
which  he  was  acquainted,  and  was 
injured.  The  plaintiff  recovered 
judgment  for  $800,  which,  on  appeal, 
was  reversed.  The  court  held  that 
in  the  absence  of  any  apparent  neces- 
sity for  him  to  go  by  that  route,  or 
of  any  invitation  or  inducement  by 
the  railway  company  to  do  so,  he 
was  guilty  of  such  contributory 
negHgence  as  would  preclude  a  re- 
covery, and  this  is  true  whether  the 
night  was  dark  or  not.  The  court 
rited  Little  Rock,  etc.,  R.  Co.  v, 
Cavenesse,  48  Ark.  106,  9  Am.  Neg. 
Cas.  40,  ante;  Texas,  etc.  R.  Co.  v. 
Orr,  46  Ark.  182,  9  Am.  Neg.  Cas. 
54,  post. 
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on  bis  way  to  Fayetteville.  He  had  with  him  a  minor  son.  The 
son  took  a  seat  upon  the  baggage  platform,  while  his  father  went  to 
the  ticket  of&ce  for  the  purpose  of  purchasing  tickets  of  defendant 
to  Fort  Smith  for  himself  and  son.  He  purchased  the  tickets  and 
walked  across  the  track  to  the  baggage  platform,  and  handed  one 
to  his  son,  and  stopped  between  the  baggage  platform  and  defen- 
dant's track  for  the  purpose  of  making  a  memorandum  in  his  book. 
While  standing  here,  with  his  back  partly  to  the  railroad,  a  train  of 
defendant,  consisting  of  an  engine  and  a  tender  and  a  caboose  and 
cattle  car,  came  backing  down  from  the  north  side  of  and  across  the 
Memphis  and  Little  Rock  Railroad  in  the  direction  of  deceased. 
He  started  across  the  track,  but  finding  the  train  very  near  him, 
backed  up  against  the  baggage  platform  for  it  to  pass.  He  was 
struck  in  that  condition  and  killed  by  the  train.  Many  witnesses 
testified  that  the  train  stopped  the  usual  time  before  crossing  the 
Memphis  and  Little  Rock  Railroad,  and  that  the  usual  signals  of  its 
approach  were  given,  while  others  testify  to  the  reverse.  All  the 
employees  on  the  train,  except  one,  testified  that  they  did  not  see 
him  until  after  he  was  struck  by  the  train.  Witnesses  differed  as 
to  the  speed  of  the  train  at  the  time  it  struck  him.  Some  testified  it 
was  running  four  or  five  miles  an  hour,  and  others  from  eight  to 
twelve  miles  an  hour. 

Sherman  Kirley  testified  in  the  trial  that  he  was  a  brakeman  on 
the  train  that  killed  the  deceased ;  that  the  engine  was  turned  front- 
ward, and  was  pushing  the  caboose  and  cattle  car,  and  was  running 
about  ten  or  twelve  miles  an  hour  when  it  crossed  the  Memphis 
track ;  that  the  engineer  blew  the  whistle  before  crossing,  but  did  not 
stop ;  that  the  defendant  was  in  the  habit  of  sending  men  forward 
to  flag  its  trains  before  crossing,  but  he  did* not  know  that  there 
was  a  man  there  for  that  purpose  at  this  time ;  that  he  was  standing 
in  the  caboose  door,  about  eight  car  lengths  from  Cavenesse,  when 
he  first  saw  him ;  that  Cavenesse  first  tried  to  cross  the  track,  but 
did  not  have  time;  that  there  was  an  employee  on  top  of  the  train, 
but  he  (Kirley)  did  not  know  whether  he  saw  Cavenesse  or  not ;  that 
he  (Kirley)  saw  from  Cavenesse's  motion  that  he  could  not  get  out 
of  the  way ;  that  he  (Kirley)  gave  the  signal  to  stop  three  times  when 
about  five  car  lengths  from  the  deceased,  but  did  not  give  the  signal 
when  he  first  saw  him ;  that  the  engineer  did  not  see  the  signal,  but 
the  fireman  did ;  that  the  train  did  not  check  up ;  that  Cavenesse  was 
standing  leaning  against  the  baggage  platform,  talking  to  his  son, 
who  was  sitting  on  the  platform  in  front  of  him ;  that  when  Caven- 
esse saw  the  cars  were  going  too  fast  for  him  to  step  across  the  track 


Carrier  of  persons.  43 

he  tried  to  dodge  under  the  baggage  platform,  but  could  not»  and 
then  straightened  himself  and  leaned  against  the  platform,  with  his 
back  to  it;  that  the  steps  of  the  caboose  struck  him,  threw  him 
down,  and  the  boxing  of  the  trucks  killed  him ;  and  that  the  train 
stopped  after  running  about  five  car  lengths  after  passing  him. 

A.  G.  Cavenesse  testified  as  follows:  "Am  seventeen  years  old 
and  son  of  deceased ;  was  sitting  on  baggage  platform,  with  legs 
hanging  down.  We  were  waiting  for  train.  Deceased  had  bought 
tickets  and  came  across  track  and  handed  one  to  me,  then  turned, 
with  his  back  to  me,  and  was  making  memorandum  of  money  paid 
for  tickets ;  back  was  partly  to  me  and  to  the  track.  The  train  came 
rolling  down  pretty  rapidly,  about  ten  miles  an  hour.  I  hollowed  to 
father,  'Look  out.'  He  started  to  cross  the  track,  but  found  the 
train  was  too  close,  and  backed  against  platform.  He  was  struck 
in  that  condition  and  killed.  The  train  was  within  twenty  or  twenty- 
five  feet  when  I  first  saw  it  It  was  within  fifteen  feet  of  father  when  I 
called  his  attention  to  it ;  when  he  looked  it  was  within  eight  or  ten 
feet  of  him.  The  cars  were  even  with  him  when  he  got  back  to  plat- 
form. He  could  not  have  crossed  the  track.  Two  cars  passed  by  him. 
The  steps  of  the  caboose  caught  him  and  rolled  him  along  the  edge  of 
platform,  there  not  being  room  for  his  body  to  pass.  When  he  got 
to  end  of  platform  he  dropped,  with  right  leg  across  the  rail,  and 
engine  and  tender  passed  over  it.  No  bell  was  rung  or  whistle 
blown  until  after  engine  passed  him  about  twenty-five  yards.  A 
brakeman  was  on  the  end  car;  he  saw  father  and  signaled  to  the 
engineer  to  stop.  It  would  not  have  done  any  good  to  stop  then ; 
the  cars  were  too  close.  The  cars  were  within  twenty  feet  when  brake- 
man  saw  him,  and  he  signaled  and  went  to  brakes.  Train  did  not 
check  up  any.  It  was  going  too  fast  to  have  been  stopped.  Don't 
know  how  close  platform  was  to  train,  but  too  close  for  train  to 
pass  a  man  c^  his  size.  He  weighed  about  two  hundred  pounds ; 
was  very  large.  He  could  have  been  seen  from  the  train  about  two 
hundred  3rards  up  the  road.  The  platform  was  the  one  right  at  the 
crossing  of  the  Memphis  and  Little  Rock  Railroad,  where  baggage 
and  passengers  were  put  on  and  off  both  roads ;  good  many  people 
around,  and  good  deal  of  noise — rattling  of  baggage,  omnibuses, 
etc" 

Sherman  Kirley  was  allowed  to  testify,  against  the  objection  of 
defendant,  that  there  had  been  strife  between  the  employees  of  defen- 
dant and  the  Memphis  and  Little  Rock  Railroad  Company  before 
Cavenesse  was  killed,  and  a  collision  had  occurred  on  account  of  it 
F.  T.  Mathews  testified  that  he  erected  platforms  for  a  railroad  in 


44  AMERICAN  NEGLIGENCE  CASES. 

Louisville,  and  one  at  Texarkana  for  the  Iron  Mountain  Railroad, 
and  that  the»space  between  these  platforms  and  the  edge  of  the  widest 
cars  was  fourteen  inches.  The  defendant  objected  to  this  evidence 
because  it  was  irrelevant.  The  court  overruled  the  objection,  and 
defendant  excepted.  Other  witnesses  testified,  but  it  is  unnecessary 
to  state  their  testimony  here. 

The  plaintiff  asked  the  following  instructions,  which  were  given : 

"2.  It  is  a  rule,  as  applicable  to  all  cases  of  injury  about  stations, 
that  railway  companies  are  bound  to  keep  in  a  safe  condition  all 
portions  of  their  platforms  and  approaches  thereto,  to  which  the 
public  do  or  would  naturally  resort ;  and  all  portions  of  their  station 
grounds  reasonably  near  to  the  platforms  where  passengers,  or 
those  who  have  purchased  tickets  with  a  view  to  take  passage  on 
their  cars,  would  naturally  or  ordinarily  be  likely  to  go. 

"3.  That  it  is  the  duty  of  a  railroad  company,  when  backing 
trains  through  her  depot  grounds,  where  she  has  invited  persons 
seeking  passage  on  her  trains,  and  others  having  proper  business 
with  the  company,  to  use  the  utmost  care  and  caution,  and  to  keep  a 
thorough  lookout ;  and  the  running  over  such  person  by  such  train 
in  such  depot  grounds  in  daylight,  when  such  person  may  be  easily 
seen,  without  seeing  such  person,  is  generally  gross  negligence  on 
the  part  of  the  company." 

The  court  gave  the  following  instruction  on  its  own  motion : 

"The  plaintiff  alleges  that  her  intestate  was  killed  by  the  negligent 
running  of  the  defendant's  train.  The  plaintiff  asserts  that  defend- 
ant was  guilty  of  'negligence.'  The  defendant  denies  negligence, 
and  claims  that  deceased's  death  was  caused  by  his  own  contribu- 
tory negligence.  Negligence  cannot  be  presumed,  but  must  be 
proven  by  plaintiff,  but  if  plaintiff  has  shown  negligence  on  the  part 
of  defendant,  and  if  defendant  undertakes  to  be  relieved  by  setting 
up  'contributory  negligence'  on  the  part  of  deceased,  then,  defendant 
must  show  this  'contributory  negligence.*  When  there  is  mutual 
'negligence,'  and  the  negligence  of  each  the  proximate  cause  of  the 
injury,  no  action  is  sustainable. 

"In  determining  whether  an  act  is  the  proximate  cause  of  an 
injury  the  legal  test  is : 

"Was  the  injury  of  such  a  character  as  might  reasonably,  under 
the  circumstances,  have  been  foreseen  or  expected,  as  the  natural 
result  of  the  act  complained' of? 

"The  jury  are  the  sole  judges  of  the  facts,  the  weight  of  evidence 
and  the  credibility  of  witnesses.  You  should,  if  possible,  reconcile 
any  conflict  in  the  evidence,  but  if  you  cannot  do  this  then  give 
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credence  to  the  witness  or  witnesses  whom  you  believe  most  worthy 
of  belief.  When  you  find  what  the  facts  were,  then  apply  the  law  as 
given  you." 

To  the  giving  of  each  of  said  instructions  defendant,  at  the  time, 
excepted. 

Defendant  asked  the  following  instructions : 

''L  The  jury  cannot  assume,  from  the  fact  of  the  killing  of  the 
deceased,  that  there  was  negligence  on  the  part  of  the  defendant. 
The  burden  of  proving  the  facts  alleged  as  negligence  is  on  the 
plaintiff,  and  before  you  can  find  for  the  plaintiff  it  must  appear  from 
a  preponderance  of  evidence  that  it  was  guilty  of  the  alleged  negli- 
gent acts. 

''3.  In  considering  the  evidence  greater  weight  should  be  given 
to  affirmative  evidence,  by  credible  witnesses,  of  the  ringing  of  a 
bell  or  the  sounding  of  a  whistle,  than  is  given  to  the  testimony  of 
witnesses  that  they  did  not  hear  such  signals,  unless  it  is  shown  that 
they  were  listening  for  the  signals,  or  that  their  attention  was  called 
to  that  circumstance. 

"4.  If  the  jury  believe  from  the  evidence  that  the  train  by  which 
J.  H.  Cavenesse  was  killed,  was  moving  at  a  prudent  rate  of  speed ; 
that  a  signal  of  the  approach  of  the  train  was  given  by  the  ringing 
of  the  bell  or  sounding  of  the  whistle ;  that  the  engineer  or  fireman 
did  not  see  him  in  time  to  have  stopped  the  train  and  prevented 
the  injury,  or  if  they  did  see  him  that  there  was  nothing  in  his 
appearance  to  indicate  any  inability  to  get  out  of  the  way  of  the 
train,  they  iMrill  find  for  the  defendant. 

"5.  If  they  believe  that  the  deceased  stopped  on  or  by  the  side 
of  the  track,  and  between  it  and  the  baggage  platform,  in  the  way  of 
the  train  (ofuf  in  a  position  that  a  prudent  man  should  not  have 
stopped),  and  that  there  was  no  obstruction  for  some  distance  in  the 
direction  from  which  the  train  was  approaching  to  prevent  him 
from  seeing  it ;  that  the  employees  in  charge  of  the  train  did  not 
keep  a  proper  lookout,  or  see  him  in  time  to  have  stopped  the  train 
or  prevented  the  injury,  then  his  death  was  caused  by  his  contribu- 
tory negligence,  and  the  jury  should  find  a  verdict  for  the  defendant, 
notwithstanding  they  may  further  believe  from  the  evidence  that 
the  employees  in  charge  of  the  train  in  question  neglected  to  ring 
the  bell  or  sound  the  whistle  for  the  crossing,  and  that  the  train  was 
nnming  at  too  great  a  rate  of  speed. 

''S.    If  they  believe  that  the  employees  in  charge  of  the  train 
n^llected  to  keep  a  proper  lookout,  and  thereby  failed  to  see  the 

deceased,  J.  H.  Cavenesse ;  that  the  train  was  running  at  an  impru- 
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dent  rate  of  speed,  and  there  was  a  failure  to  ring  the  bell  or  sound 
the  whistle  at  the  crossing;  that  the  deceased  had  stopped  on  or  by 
the  side  of  the  track  in  the  way  of  the  train  {and  at  a  place  where, 
under  the  circumstances,  a  prudent  man,  hauing  due  regard  for 
his  safety,  would  not  have  stopped) ;  that  the  track  was  open  and  he 
could  have  seen  the  train  approaching  for  some  distance,  and  in 
time  to  have  gotten  off  the  track,  then  he  was  guilty  of  contributory 
negligence,  and  the  defendant  is  not  liable,  notwithstanding  the 
negligence  of  his  employees,  and  your  verdict  should  be  for  the 
defendant. 

''7.  The  law  does  not  require  railroad  companies  to  station  men 
at  their  depots  for  the  purpose  of  keeping  passengers  off  the  tracks 
or  warning  them  of  the  approach  of  trains,  except  it  be  at  crowded 
depots  in  cities  where  there  are  numerous  tracks. 

"9.  If  the  facts  and  circumstances  in  evidence  in  this  case  show 
that  the  deceased,  at  the  time  of  the  killing,  was  in  a  dangerous 
position,  and  was  where  a  prudent  man  would  not  have  stopped 
under  the  circumstances,  and  that  this  fact  directly  contributed  to 
his  death,  then  the  plaintiff  will  not  be  entitled  to  a  verdict  on 
account  of  any  negligence  on  the  part  of  defendant's  employees, 
unless  the  employees  in  charge  of  the  train  saw  the  danger  deceased 
was  in  in  time  to  have  prevented  the  accident,  and  neglected  to  use 
all  efforts  in  their  power  to  avert  the  danger." 

The  court  gave  the  first,  third  and  fourth  instructions.  It  refused 
to  give  the  ninth  instruction.  It  modified  the  fifth  and  sixth  instruc- 
tions, by  adding  the  portion  of  said  instructions  in  italics.  And  to  the 
refusal  to  give  the  ninth,  and  the  modifications  of  the  fifth  and  sixth 
instructions,  the  defendant  excepted. 

During  the  closing  argument  before  the  jury,  one  of  the  attorneys 
for  plaintiff  made  the  following  statement  to  the  jury : 

"I  was  the  attorney  for  the  defendant  at  the  time  Cavenesse  was 
killed,  and  had  been  for  eleven  years,  and  I  went  with  Col.  Hartman, 
at  the  time  the  superintendent  of  the  road,  and  investigated  the  case 
and  advised  him.  Col.  Hartman,  at  the  time,  that  it  was  the  worst 
case  to  defend  that  had  occurred  on  the  road." 

Here  the  court,  on  its  own  motion,  admonished  the  attorney 
that  such  a  statement  was  improper,  was  not  evidence,  and  told  the 
jury  that  they  should  entirely  disregard  the  same.  Defendant's 
counsel  also  objected  and  excepted  to  the  statement,  whereupon 
plaintiff's  attorney  stated  to  the  jury  that  his  statement  was  not  evi- 
dence, but  was  only  made  by  way  of  argument,  and  that  the  jury 
would  not  consider  it  in  any  other  light 
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The  jury  returned  a  verdict  in  favor  of  plaintiff  for  five  tHousand 
doUars ;  and  a  judgment  was  rendered  accordingly. 
Defendant  filed  a  motion  for  new  trial,  on  the  following  grounds : 
L    Error  in  giving  the  instructions  asked  by  plaintiff. 

2.  Error  in  the  instructions  given  by  the  court  on  its  own  motion. 

3.  In  refusing  the  instructions  asked  by  defendant,  and  in  modi- 
fying defendant's  instructions. 

4.  In  refusing  to  exclude  that  part  of  Sherman  Kirley's  evidence 
objected  to  by  defendant. 

5.  In  admitting  the  evidence  of  F.  T.  Mathews  as  to  the  con- 
struction of  the  depot  platform  at  Texarkana  and  on  the  V.,  M.  & 
P.  Railway,  in  Louisiana. 

6.  Verdict  contrary  to  law  and  evidence. 
7..  Verdict  excessive. 

8.  By  reason  of  the  statement  made  by  plaintiff's  attorney  in  his 
argument  to  the  jury. 

This  motion  was  overruled,  and  the  defendant  filed  a  bill  of  excep- 
tions and  appealed. 

It  has  been  repeatedly  held  by  this  court,  that  "One  who  is 
injured  by  mere  negligence  of  another  cannot  recover  at  law  or 
equity  any  compensation  for  his  injury,  if  he,  by  his  own  or  his 
agent's  ordinary  negligence  of  willful  wrong,  contributed  to  produce 
the  injtU7  of  which  he  complains,  so  that  but  for  his  concurring  and 
co-operating  fault,  the  injury  would  not  have  happened  to  him, 
except  where  the  direct  cause  of  the  injury  is  the  omission  of  the 
other  party,  after  becoming  aware  of  the  injured  party's  negligence, 
to  use  a  proper  degree  of  care  to  avoid  the  consequences  of  such 
negligence."  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Freeman,  36  Ark.  41 ; 
Harvey  v.  Rose,  26  Ark.  3 ;  Little  Rock  &  Fort  Smith  Ry.  Co.  v, 
Parkhurst,  36  Ark.  377 ;  Bauer  v,  St.  L.,  I.  M.  &  S.  Ry.  Co.,  46  Ark. 
388;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v,  Wilkerson,  46  Ark.  513. 

"One  who,  by  his  negligence,  has  brought  an  injury  upon  himself, 
cannot  recover  damages  for  it.  Such  is  the  rule  of  the  civil  and 
ccxnmon  law.  A  plaintiff  in  such  cases  is  entitled  to  no  relief.  But 
where  the  defendant  has  been  guilty  of  negligence,  also,  in  the  same 
connection,  the  result  depends  upon  the  facts.  The  question  in  such 
cases  is :  First — ^whether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant;  or,  Second — 
whether  the  plaintiff  himself  so  far  contributed  to  the  misfortune 
by  his  own  negligence  or  want  of  ordinary  care  and  caution,  that 
but  for  such  negligence  or  want  of  care  and  caution  on  his  part  the 
misfortune  would  not  have  happened.    In  the  former  case  the 
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plaintiff  is  entitled  to  recover.  In  the  latter  case  he  is  not."  Rail- 
road Co.  V,  Jones,  95  U.  S.  439 ;  Bauer  v.  St.  L.,  I.  M.  &  S.  Ry.  Ca, 
supra. 

Carriers  of  passengers  are  liable  for  negligence,  but  are  not 
insurers  of  the  safety  of  their  passengers,  as  they  are  of  goods,  at 
common  law.  They  are  required  to  exercise  a  great  degree  of  care 
and  diligence  in  taking  care  of  their  passengers.  It  is  their  duty  to 
keep  their  stations,  and  the  approaches  thereto,  in  such  condition 
that  those  who  have  occasion  to  use  these  premises  for  the  purposes 
for  which  they  are  designated,  may  do  so  with  safety.  It  is  their 
duty  to  provide  safe  and  convenient  means  of  entrance  to  and 
departure  from  their  trains.  But  while  these  duties  rest  upon  the 
carrier  it  is  the  duty  of  the  passenger  to  exercise  ordinary  care  and 
prudence  in  taking  care  of  himself  and  avoiding  injury;* and 
although  the  carrier  be  guilty  of  negligence,  still,  if  the  passenger  by 
his  own  misconduct  in  failing  to  exercise  ordinary  prudence,  directly 
contributes  to  the  injury,  he  cannot  recover.  The  duty  of  the  carrier 
to  keep  its  stations  and  approaches  thereto  in  good  condition  and 
to  provide  safe  and  convenient  means  of  entrance  and  departure, 
creates  the  reciprocal  duty  on  the  part  of  the  passenger  to  occupy 
the  premises  provided  for  their  use  while  waiting  for  trains,  and  in 
going  to  and  from  the  carrier's  depot,  offices,  platforms  and  trains, 
to  use  the  ways  and  means  provided  for  that  purpose.  Gonzales  v. 
N.  Y.  &  H.  R.  R.  Co.,  50  How.  Pr.  216  (1) ;  Mayo  v,  Boston  & 
Maine  Railroad,  104  Mass.  137(2) ;  Wheelock  v.  Boston  &  Albany 
R.  R.  Co.,  106  Mass.  203;  Thompson  on  Carriers  of  Passengers, 
233 ;  Jeffersonville  Ry.  Co.  v.  Hendricks,  26  Ind.  228  (3) ;  Beach  on 
Contributory  Negligence,  155. 

In  Pennsylvania  R.R.Co.v.Zebe,  33  Penn.  St.  326  (4),  Mr.  Justice 
Thompson,  in  delivering  the  opinion  of  the  court,  said:  "The  law 
implies  in  the  contract  of  carrying  passengers  by  railroad  companies, 
that  they  shall  provide  a  safe  and  sufficient  road  and  cars,  competent 
and  careful  conductors  and  hands,  and  safe  and  convenient  means 
of  egress  and  ingress  to  and  from  the  line  of  their  road.  There  must 
be  no  negligence  on  their  part.    There  is  also  on  the  part  of  the 

1.  See    the    Gonzales   case   in  5      Am.  Neg.  Gas.  70.    See  also  same 
Am.  Neg.  Gas.  114,  119.  case,  41  Ind.  48,  3  Am.  Neg.  Gas. 

2.  Mayo  v.  Boston  &  Maine  R.      106. 

R.,  104  Mass.  137,  is  reported  in  3  4.    Penn.  R.  Go.  v.  Zebe,  33  Pa. 

Am.  Neg.  Gas.  773.  St.  318,  326,  is  reported    in   6    Am. 

3.  Jeffersonville  R'y  Go.  v.  Hen-  Neg.  Gas.  232.    See  also  same  case, 
dricks,  26  Ind.  228,  is  reported  in  3  37  Pa.  St.  420,  6  Am.  Neg.  Gas.  243. 
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passenger  an  implied  contract  that  he  will  and  does  'assent  to  all 
the  company's  reasonable  rules  and  regulations  for  entering,  occu- 
pying and  leaving  their  cars ;  and  if  injury  befall  him  by  reason  of 
his  disr^^d  of  regulations  which  are  necessary  to  the  conducting 
of  the  business,  the  company  are  not  liable  in  damages,  even  though 
the  negUgence  of  their  servants  concurred  with  his  own  negligence 
in  causing  the  mischief.'    Sullivan  v,  Philadelphia  &  Reading  R.  R. 
Co.»  6  Casey,  234,  per  Woodward,  J.    Here  are  reciprocal  duties 
defined,  resting  upon  principles  most  reasonable  and  of  the  dearest 
justice,  and  nothing  but  special  circumstances,  or  the  most  pressing 
exigencies,  which  are  not  now  foreseen,  could  justify  a  departure 
from  them.    Nothing  of  the  kind  marked  the  case  in  hand.    But  the 
court  submitted  the  question  to  the  jury,  whether  the  parties  in  this 
case  had  not  a  right  to  leave  the  cars,  either  by  the  safe  means  pro- 
vided by  the  company,  or  by  a  way  not  provided.  The  abstract  ques- 
tioa  of  their  right  to  do  so  Is  one  thing,  and  need  not  be  disputed  ;but 
the  liability  of  the  company  by  reason  of  their  doing  so  is  quite  an- 
other thing.    The  regulation  of  the  company  for  leaving  the  cars  by 
the  platform  was  apparent  from  its  existence,  and  having  been  placed 
there  and  used  for  the  purpose.    This  was  the  usual  egress  from  the 
train.    Without  proof  of  any  necessity,  coupled  with  the  proposition 
of  their  right  to  leave  the  cars  at  either  side,  the  jury  were,  by  the 
instruction  of  the  court,  allowed  to  find  on  the  opposite  of  the  prin- 
ciple laid  down  in  the  case  of  Sullivan  v.  Philadelphia  &  Reading  R. 
R.  Co.,  which  declares  that  passengers  are  bound  to  conform  to  the 
regulations  of  the  company  on  entering,  occupying  and  leaving  the 
cars.    The  duty  being  fixed  by  the  relation  of  the  parties  to  each 
other,  the  contract  must  be  performed  by  both.    A  departure  by 
either  oould  be  justified  only  by  a  paramount  necessity.    The  ques- 
tion then  for  the  jury  should  have  been,  first,  as  to  the  performance 
of  the  duty  by  the  company  in  providing  safe  cars  and  safe  means 
of  ^press  from  them ;  and,  secondly,  if  this  were  so,  was  it  the  fault 
of  the  company  that  the  injury  occurred?    and  to  establish  this, 
more  was  necessary  to  be  proven  than  that  the  plaintiff  and  the 
injured  son  voluntarily  chose  to  depart  from  the  cars  by  an  unusual 
way.    There  should  have  been  proof  of  some  existing  necessity  for 
their  doing  so,  to  excuse  them  from  negligence  and  the  conse^ 
qoences  of  it    Then,  the  question  might  have  been  left  to  the  jury, 
a«  to  the  propriety  of  their  violating  the  regulations  of  the  company. 
A  voluntary  disregard  of  regulations  providing  for  their  safe  exit 
by  the  platform  was  a  disregard  of  their  obligations  to  the  company ; 
and  if  it  were  so,  the  plaintiffs  ought  not  to  recover.    We  hold,  on 
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these  principles,  that  the  company's  liability  could  not  be  fixed  for 
the  injury  consequent  on  a  choice  of  the  passenger  in  disregard  of 
the  provisions  made  by  them  for  his  safety  and  convenience.  It  was, 
we  think,  error  in  the  court  to  submit  the  question  of  the  rights  (rf 
the  parties  to  leave  the  cars  at  either  side,  in  the  absence  of  the  proof 
of  a  justifying  necessity  in  doing  so.  It  was  not  negligence  on  the 
part  of  the  company  that  they  did  not  by  force  or  barriers  prevent 
the  parties  from  leaving  at  the  wrong  side.  People  are  not  to  be 
treated  like  cattle ;  they  are  presumed  to  act  reasonably  in  all  given 
contingencies,  and  the  company  have  no  reason  to  expect  anything 
else  in  this  case." 

In  Bancroft  v.  Boston  &  Worcester  Railroad  Co.,  97  Mass.  275  (1), 
the  facts  were,  that  the  plaintiff's  intestate  alighted  from  the  defen- 
dant's car  upon  the  platform  at  the  usual  stopping  place.  There 
were  two  parallel  tracks  at  this  station,  lying  in  a  deep  cut.  There 
were  two  stairways  provided  by  the  company,  by  which  the  high- 
way above  could  be  reached  without  crossing  the  tracks,  but  the 
most  obvious  way — which  was  neither  of  these — was  to  cross  both 
tracks  to  a  platform  on  the  other  side,  and  go  up  to  the  stairs  which 
were  in  full  view  upon  that  side.  This  was  the  customary  mode  of 
exit,  and  was  a  fact  known  to  the  defendants.  The  last  time  this 
passenger  was  at  the  station  it  was  the  only  means  of  reaching  the 
highway,  and  he  had  no  notice  of  any  other  way  at  this  time.  He 
walked  to  the  rear  of  the  train  upon  which  he  had  come  in,  and 
which  now  began  to  move  towards  Boston,  and  crossed  the  track 
upon  which  the  train  was  running.  On  coming  up  to  the  next 
track  he  could  only  see  the  track  clear  towards  Boston,  for  a  distance 
of  eighty  or  one  hundred  feet,  on  account  of  a  curve  and  bridges 
across  the  track.  As  he  attempted  to  cross  the  second  track,  an 
outward-bound  express  train,  going  at  the  rate  of  forty  feet  a  second, 
and  giving  no  signal  of  warning,  rushed  upon  him  before  he  could 
get  across  the  track.  This  train  he  saw  when  too  late,  and,  throwing 
up  his  hands,  made  an  ineffectual  attempt  to  escape,  but  was  fatally 
injured.  The  court  held  that  the  plaintiff  was  not  in  the  exercise  of 
due  care.  Chief  Justice  Bigelow,  in  delivering  the  opinion  of  the 
court,  said:  "The  track  of  a  railroad,  over  which  frequent  trains 
are  passing,  is  a  place  of  danger.  A  person  who  goes  upon  it  unnec- 
essarily, or  without  valid  cause,  voluntarily  incurs  a  risk,  for  the 
consequences  of  which  he  cannot  hold  other  persons  responsible — 

1.    Bancroft  v.  Boston  &  W.  R.  R.  Co.  97  Mass.  275,   is    reported   in  3 
Am.  Neg.  Gas.  765. 
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certunly  not  without  adequate  proof  that  he  took  active  measures 
oi  precaution  to  guard  against  accident." 

But  the  contributory  negligence  of  a  plaintiff  is  no  defense  where 

the  <Urect  cause  of  the  injury  complained  of  is  the  omission  of  the 

defendant,  after  becoming  aware  of  the  injured  party's  negligence, 

to  use  a  proper  degree  of  care  to  avoid  the  consequences  thereof.    It 

was  held  by  this  court  in  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Wilkerson, 

supra^  that  the  railroad  company  was  liable  for  damages  caused  by 

the  killing  of  a  trespasser  on  its  track,  because,  by  the  use  of  a 

proper  degree  of  care,  after  it  discovered  him  drunk  on  its  track  and 

unable  to  get  oS,  it  could  have  avoided  killing  him  and  failed  to 

do  so. 

The  burden  of  proving  contributory  negligence,  as  a  general 
rule,  is  on  the  defendant.  This  rule  is  founded  on  the  presumption 
that  a  person  is  careful  until  the  contrary  appears.  It  follows,  then, 
that  the  reason  of  the  rule  ceases,  and  it  can  have  no  application 
when  the  plaintiff,  by  his  own  evidence,  shows  negligence  on  his 
part,  and  that  such  negligence  aided  or  contributed  to  the  injury 
received.  By  such  evidence  he  establishes  a  defense  to  his  own 
action,  as  much  as  if  the  same  facts  were  proved  by  the  defendant. 
Shearman  and  Redfield  on  Negligence,  sees.  43,  45. 

The  second  instruction  asked  by  plaintiff,  and  given  by  the  court, 
should  not  have  been  given.  There  was  no  evidence  that  appellant 
had  not  kept  in  a  safe  condition  all  portions  of  its  platforms  and  the 
approaches  thereto.  It  was  calculated  to  mislead  the  jury,  by  lead- 
ing them  to  believe  that  appellant  was  liable  for  damages  caused  by 
the  killing  of  Cavenesse,  because  its  baggage  platform  was  too  near 
the  railroad  track,  and  that  Cavenesse  was  not  gn^ilty  of  any  negli- 
gence, under  any  state  of  facts,  on  account  of  being  where  he  was 
at  the  time  he  was  killed. 

The  ninth  instruction  asked  for  by  appellant  should  have  been 
given.  But  appellant  was  not  prejudiced  by  the  refusal  of  the  court 
to  give  it,  because  the  substance  of  it  was  comprehended  in  instruc- 
tions which  were  given. 

The  evidence  objected  to  by  appellant  was  clearly  incompetent. 

Appellant  contends  that  the  statement  made  by  plaintiff's  attorney, 
in  his  closing  argument  before  the  jury,  was  a  good  ground  for  a 
new  trial,  and  the  judgment  of  the  court  below  should  be  reversed 
on  account  of  it.  It  has  been  frequently  held  to  be  the  duty  of  nisi 
frius  courts  to  grant  new  trials,  both  in  civil  and  criminal  cases, 
ii^ere  counsel  abuse  their  privileges  by  persisting  in  stating  to  the 
jury  facts  which  are  not  in  evidence,  or  by  making  other  statements 
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in  the  way  of  argument,  which  are  clearly  unwarranted  and  pre- 
judicial. Brown  v.  Swineford,  44  Wis.,  282;  Coble  v.  Coble,  79  N. 
C.  589 ;  Tucker  v.  Henniker,  41  N.  H.  317 ;  State  v.  Smith,  75  N.  C. 
306 ;  Ferguson  v.  State,  49  Ind.  33. 

In  Brown  v.  Swineford,  supra.  Chief  Justice  Ryan,  in  delivering 
the  opinion  of  the  court,  said : 

"The  profession  of  the  law  is  instituted  for  the  administration  of 
justice.  The  duties  of  the  bench  and  bar  differ  in  kind,  not  in  pur- 
pose. The  duty  of  both  alike  is  to  establish  the  truth  and  to  apply 
the  law  to  it.  It  is  essential  to  the  proper  administration  of  justice, 
frail  and  uncertain  at  the  best,  that  all  that  can  be  said  for  each  party, 
in  the  determination  of  fact  and  law,  should  be  heard.  Forensic 
strife  is  but  a  method,  and  a  mighty  one,  to  ascertain  the  truth  and 
the  law  governing  the  truth.  It  is  the  duty  of  counsel  to  make  the 
most  of  the  case  which  his  client  is  able  to  give  him,  but  counsel  is 
out  of  his  duty  and  his  right,  and  outside  of  the  principle  and  object 
of  his  profession,  when  he  travels  outside  of  his  client's  case  and 
assumes  to  supply  its  deficiencies.  Therefore  is  it  that  the  nice  sense 
of  the  profession  regards  with  such  distrust  and  aversion  the  testi- 
mony of  a  lawyer  in  favor  of  his  client.  It  is  the  duty  and  right  of 
counsel  to  indulge  in  all  fair  argument  in  favor  of  the  right  of  his 
client ;  but  he  is  outside  of  his  duty  and  his  right  when  he  appeals 
to  prejudice  irrelevant  to  the  case.  Properly,  prejudice  has  no  more 
sanction  at  the  bar  than  on  the  bench.  But  an  advocate  may  make 
himself  the  alkr  ego  of  his  client,  and  indulge  in  prejudice  in  his 
favor.  He  may  even  share  his  client's  prejudice  against  his  adver- 
sary, as  far  as  they  rest  on  the  facts  in  his  case.  But  he  has  neither 
duty  nor  right  to  appeal  to  prejudices,  just  or  unjust,  against  his 
adversary,  de  hors  the  very  case  he  has  to  try.  The  very  fullest  free- 
dom of  speech,  within  the  duty  of  his  profession,  should  be  accorded 
to  counsel ;  but  it  is  license,  not  freedom  of  speech,  to  travel  out  of 
the  record,  basing  his  argument  on  facts  not  appearing,  and  appeal- 
ing to  prejudices  irrelevant  to  the  case  and  outside  of  the  proof.  It 
may  sometimes  be  a  very  difficult  and  delicate  duty  to  confine 
counsel  to  a  legitimate  course  of  argument.  But,  like  other  difficult 
and  delicate  duties,  it  must  be  performed  by  those  upon  whom  the 
law  imposes  it.  It  is  the  duty  of  the  circuit  courts,  in  jury  trials,  to 
interfere  in  all  proper  cases  of  their  own  motion.  This  is  due  to 
truth  and  justice.  And  if  counsel  persevere  in  arguing  upon  perti- 
nent facts  not  before  the  jury,  or  appealing  to  prejudices  foreign  to 
the  case  in  evidence,  exception  may  be  taken  by  the  other  siile, 
which  may  be  good  ground  for  a  new  trial,  or  for  a  reversal  in  this 
court." 
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But  the  court  in  this  case  admonished  the  attorney  that  the  state- 
ment made  by  him  was  improper,  and  told  the  jury  that  they  should 
entirely  disregard  it,  and  the  attorney  himself  having  said  to  the 
jury  that  his  statement  was  not  evidence,  but  was  only  made  by  way 
of  argument,  and  that  they  should  not  consider  it  in  any  other  light, 
it  is  presumed  that  the  mischief  of  the  remark  was  counteracted, 
and  that  appellant  was  not  prejudiced  thereby.  Under  the  circum- 
stances it  is  no  ground  for  reversal.  Goldman  v.  Wolf,  6  Mo.  App. 
490 ;  State  v.  Degonia,  69  Mo.  485 ;  Fry  v,  Bennett,  3  Bosw.  24. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  is  remanded,  with  instruction  to  the  court  to 
grant  appellant  a  new  trial. 


ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILWAY  COMPANY  V.  SWEET. 

Supreme  Courts  Arkansas,  February,  ^^93' 
[Reported  in  57  Ark.  287.] 

PASSENGER  KILLED  IN  DERAILMENT  OF  TRAIN— FUNERAL 
EXPENSES— IMPROPER  EVIDENCE.- In  an  action  to  recover 
damages  for  the  death  of  plaintiff's  intestate,  who  was  killed  by  the  de- 
railmeiit  and  overturning  of  the  caboose  car  on  which  he  was  riding  as 
a  passenger,  it  was  improper  to  allow  the  widow  to  testify  that  neither 
she  nor  the  railroad  company  had  paid  for  the  casket  in  which  deceased 
was  buried,  as  the  action  being  brought  for  the  benefit  of  the  widow  and 
next  of  kin  the  funeral  expenses  were  not  an  element  of  damages  in  the 
case. 

DUTY  OF  RAILROAD  COMPANY— INSTRUCTION.— An  instruction 
that  if  defendant  received  the  plaintiffs  intestate  as  a  passenger  it  "was 
bound  to  the  utmost  diligence  which  human  skill  and  foresight  could 
e£Fect"  was  erroneous,  and  did  not  apply  in  the  case  of  a  railroad  operat- 
ing a  freight  train  with  caboose  attached  for  passengers  (1). 
Arkansas  Midland  R'y  Co.  v,  Canman,  52  Ark.  517,  524-525,  applied. 


1.  Among  other  actions  in 
Arkansas  relating  to  personal  in- 
jnries  sustained  in  derailment  and 
overturning  of  cars,  are  the  follow- 
ing: 

Gbokgs  V,  St.  Louis,  Iron  Moun- 
TAV  9l  SouTHBur  Raxi^way  Co., 
34  Ark.  613  (1879),  was  an  action  for 
damages  for  injuries  sustained  by 
plaintiff  while  riding  as  a  passenger 


on  one  of  defendant's  trains,  which 
train  ran  off  the  track,  and  plaintiff 
was  seriously  injured  in  the  head. 
Verdict  for  defendant.  On  appeal 
judgment  was  reversed  on  the 
ground  of  erroneous  instructions. 
The  court  held  that  prima  facie 
when  a  passenger,  being  carried  on 
a  train,  is  injured  without  fault  of 
bis  own,  there  is  a  legal  presump- 
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ApPAAi;  from  Desha  Circuit  Court,  Watson  District.  Judgment 
reversed. 

"Mrs.  Ada  H.  Sweet,  as  administratrix  of  Frank  Sweet,  brought 
suit,  in  the  Jefferson  Circuit  Court,  against  the  St   Louis,  Iron 


tion  of  negligence,  which  the  carrier 
must  remove  by  proof.  If  a  car  is 
thrown  from  the  track  and  crushed, 
and  there  is  a  broken  rail,  the  jury 
may  infer  negligence  from  these 
facts;  and  the  onus  ^obandi  will  be 
shifted  to  the  carrier.  Railway  car- 
riers of  passengers  are  bound  to  the 
utmost  diligence  which  human  skill 
and  foresight  can  effect;  and  if  in- 
jury occurs  by  reason  of  the  slight- 
est omission  in  regard  to  the  highest 
perfection  of  all  the  appliances  of 
transportation,  or  the  mode  of  man- 
agement at  the  time  the  injury 
occurs,  the  carrier  is  responsible. 

LiTT];3RocK&  Fort  S.  R'y  Co., 
V.  Mii,BS,  40  Ark.  208  (1883),  was  an 
action  for  damages  for  injury  sus- 
tained by  plaintiff  while  a  passenger 
on  one  of  defendant's  cars  by  reason 
of  the  car  leaving  the  track,  plaintiff 
being  permanently  injured  by  the 
fracture  of  his  ribs  and  collar  bone 
and  contusions  of  the  head.  Plain- 
tiff was  a  drover  in  charge  of  cattle. 
The  defense  was  contributory  negli- 
gence alleging  that  plaintiff  was 
upon  the  top  of  the  freight  car  and 
riding  th^re  without  defendant's 
consent  or  knowledge  of  the  con- 
ductor. There  were  three  trials  of 
the  case.  On  the  first  plaintiff  had 
a  verdict  lor  $10,000;  on  the  second, 
115,170,  and  on  the  third,  $4,000, 
which  last  was  ordered  to  stand. 
On  appeal  judgment  was  reversed, 
the  special  verdict  being  inconsist- 
ent with  the  general  verdict  con- 
trolling and  displacing  the  general 
verdict.  Judgment  should  have  been 
entered  upon  the  special  findings  for 
defendant.  The  jury  found  on  the 
special  issues  that  plaintiff  was  rid- 


ing on  top  off  the  cattle  car  when  he 
was  injured;  that  he  rode  there  by 
the  instruction  of  the  station  agent, 
and  by  no  other  authority;  that  a 
passenger  car  was  attached  to  the 
train,  on  which  he  was  at  liberty  to 
ride;  and  that  if  he  had  taken  pas- 
sage on  it,  and  had  remained  there, 
except  when  called  upon  to  look 
after  his  cattle,  he  would  have 
escaped  injury.  [The  Miles  case  is 
cited  in  Memphis,  etc.,  R.  Co.  v. 
Salinger,  46  Ark.  528;  Eureka 
Springs  R'y  v.  Timmons,  51  Ark. 
459] 

In  Tbzas  &  St.  Louis  Railroad 
Co.  V.  Orr,  46  Ark.,  182  (1885),  it 
appeared  that  plaintiffs  intestate  was 
a  passenger  on  one  of  defendant's 
trains.  On  arrival  at  his  destination 
he  alighted  from  the  train,  and  in 
order  to  reach  the  depot  passengers 
walked  along  the  roadbed  and  over 
a  trestle  which  was  within  about  fifty 
yards  of  the  depot  platform  and 
open  and  unprotected,  PlaintifTs 
intestate  took  this  route  and  fell  into 
the  trestle  and  ditch,  breaking  his 
leg,  and  sustaining  other  injuries 
from  which  he  shortly  afterwards 
died.  On  the  trial  plaintiff  recov- 
ered judgment  for  $2,500,  which  on 
appeal,  was  affirmed.  As  a  general 
rule  railroad  companies  are  bound 
to  keep  in  a  safe  condition  all  por- 
tions of  their  platforms  and  ap- 
proaches thereto  to  which  the  public 
do  or  would  naturally  resort,  and  all 
portions  of  their  station  grounds, 
reasonably  near  to  the  platform, 
where  passengers  or  those  who  have 
purchased  tickets  to  take  passage  on 
the  cars,  or  those  debarking  from 
them  would  naturally   or   ordinarily 
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Uoantain  and  Southern  Railway  Company  to  recover  damages  to 
the  widow  and  next  of  kin  by  the  death  of  her  intestate,  who,  while 
a  passenger  on  defendant's  road,  was  killed  by  the  derailment  and 
over-turning  of  the  caboose   car  on  which  he  was  riding.    The 


be  likely  to  go;  and  especially  by 
those  routes  and  methods  which  the 
company  have  established  by  its 
own  customs  and  practice.  [The 
On*  case  is  cited  in  Railway  Co.  v. 
Cox,  60  Ark.  106,  9  Am.  Ncg.  Cas. 
41,a»/r.] 

In  Burska  Springs  Raii,way  v. 
TIMM0N8,  61  Ark.  459  (1888),  it  ap- 
peared    that    plaintifiF    was    injured 
through  the  car,  on  which  he  was  a 
passenger,    leaving    the    track    and 
turning  over  down  an  embankment, 
wherchy  he  was  injured  in  the  hand, 
arm,   thumb    and   leg.    Plaintiff  re- 
covered judgment  for  $1,000,  which, 
on  appeal,    was   affirmed.    The  fact 
that  the  car  left  the  track  wzs  prima 
facie  evidence  of  negligence.    Rail- 
ways arc  not  insurers  of  passengers, 
but  passenger  carriers  by  railway  are 
bound  to  the  utmost  diligence  which 
human  skill  and  foresight  can  effect, 
and  if  an  injury  occurs,  by  reason  of 
the  slightest  omission  in  regard  to 
the  highest  perfection  of  all  the  ap- 
pliances  of    transportation,    or    the 
mode  of  management  at  the  time  the 
damage  occurs,  the  carrier  is  respon- 
sible.   [Citing  George  if,  St.   L.,  I. 
M.  &  S.  R'y  Co.  34  Ark.  613,  9  Am. 
Neg.  Cas.  53,  anU;  L.  R.  &  F.  S. 
R'y  Co.  V,  Miles,  40  Ark.  298,  9  Am. 
Neg.  Cas.  54,  ante,'\ 

In  Ariiansas  Midi^nd  R'y  Co.  v. 
Camicak,  6S  Ark.  617  (1889),  it 
appeared  that  plaintiff  was  a  pas- 
Mnger  on  a  train  composed  of  two 
box  cars,  a  baggage  car  and  two 
P^senger  coaches,  the  box  and  bag- 
gage cars  being  placed  in  front  of 
the  coaches.  The  train  was  not  pro- 
vided with  brakes  nor  bell  pulls,  but 
was  furnished  with  hand  brakes  and 


two  brakemen.  Plaintiff  was  in  one 
of  the  coaches.  The  train  was  run- 
ning at  the  rate  of  about  eight  miles 
an  hour,  and  had  gone  but  a  short 
distance,  when  the  coach  in  which 
plaintiff  was  riding  left  the  track, 
turned  over,  and  severely  injured 
him.  On  the  trial  there  was  a  ver- 
dict and  judgment  for  plaintiff 
which,  on  appeal,  was  reversed  on 
the  ground  of  erroneous  instructions. 
The  court  held  that  an  instruction 
that  if  the  jury  found  "there  was  a 
spread  or  bent  rail  at  the  time  and 
place  of  derailment,"  they  might 
"infer  negligence  from  that  fact," 
and  that  the  burden  of  disproving  It 
was  on  defendant,  was  erroneous,  as 
it  assumed  that  any  spread  or  bend 
in  a  rail  is  negligence,  without  re- 
gard to  its  sufficiency  to  cause  the 
derailment,  or  otherwise  impair  the 
safety  of  a^  train.  It  was  also  held 
that  while  railway  companies  are 
bound  to  use  all  reasonable  facilities 
for  safe  carriage  of  passengers,  they 
are  not  required  in  order  to  make 
their  roads  perfectly  safe  to  incur 
such  expenses  as  would  render  the 
business  of  carrying  passengers 
wholly  impracticable. 

In  Pordyck  f^.  Jackson,  56  Ark. 
594  (1892),  the  court,  in  its  opinion 
(per  CocKRiix,  Ch.  J. )  said:  •*The 
plaintiff  was  the  messenger  of  the 
Southern  Express  Company  en- 
gaged in  conducting  the  express 
company's  business  on  the  line  of 
the  appellants'  railway.  The  car 
provided  by  the  railway  for  the  use 
of  the  express  company  was  de- 
railed while  the  plaintiff  was  dis- 
charging his  duties  as  express  mes- 
senger, and  he  was  injured  in  the 
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answer  charged  contributory  negligence  on  the  part  of  deceased. 

"On  May  26, 1891,  the  cause  was  transferred  to  the  Desha  Circuit 
Court,  for  the  Watson  district.    At  2  o'clock  p.  h.  on  July  24, 1891, 


wreck  which  followed.  He  recov- 
ered judgment  for  the  personal  in- 
jury, and  it  is  argued  by  the  appel- 
lants that  his  relation  to  the  com- 
pany does  not  warrant  a  recovery. 
It  is  true  there  was  no  express  con- 
tract between  the  plaintiff  and  the 
railway  company;  but  as  the  railway 
undertook  to  carry  him,  it  was 
bound  to  use  every  reasonable  pre- 
caution to  carry  him  safely.  He 
could  recover,  therefore,  in  tort, 
just  as  any  passenger  may,  for  the 
violation  of  this  general  duty.  All 
the  cases  upon  this  and  analogous 
questions  are  to  that  effect.  Thomp- 
son on  Carriers,  p.  45,  sec.  5;  Pat- 
terson's Railway  Ac.  Law,  sec.  222; 
2  Wood,  Railway,  p.  1042  and  n.  3; 
Yeomans  v.  Navigation  Co.,  44  Cal. 
71;  Penn.  Co.  v.  Woodworth,  26 
Ohio  St  585;  Brewer  v.  Railway,  124 
N.  Y.  69;  Seybolt  v.  Ry.,  95  id.  562; 
Blair  v.  Ry.,  m  id.  313;  Gulf,  etc.. 
Railway  v.  Wilson,  15  S.  W.  Rep. 
(Tex.)  280.  The  testimony  on  behalf 
of  the  plaintiff  tended  to  show  that 
two  causes  conduced  to  the  wreck, 
viz.,  a  bull  on  the  track  and  a  rotten 
bridge. 

"The  undisputed  facts  were  that  a 
bull  came  upon  the  track  near  the 
bridge,  the  engine  ran  over  the 
animal,  the  tender  broke  loose  from 
the  express  car,  the  latter  went 
through  the  bridge,  and  the  plaintiff 
was  injured  by  the  fall  of  the  car. 
Those  facts  establish  a  prima  facte 
case  for  recovery  in  the  plaintiffs 
favor,  for  the  accident  would  not 
have  happened  ordinarily,  had  the 
track  been  safe  and  the  train  oper- 
ated with  care.  Seyt>olt  v.  Ry.,  95 
N.  Y.  562;  Railway  Co.  v,  Hopkins, 
54  Ark.  209;  St.  Louis,  etc.  R.  Co.  v. 
Harper,  44  Ark.  524."  Judgment 
affirmed. 


On  motion  for  rehearing  in  For- 
dyce  V.  Jackson,  the  question  of 
damages  was  discussed  in  which  the 
court  said:  "The  plaintiff  had  sev- 
eral ribs  broken,  a  hip  contused,  his 
nose  broken  and  disfigured,  a  per- 
manent case  of  catarrh  superinduced 
and  the  sense  of  smell  impaired,  as 
results  of  the  injury — at  least  the 
jury  could  have  found  that  state  of 
facts  from  the  testimony.  We  can- 
not adjudge  that  $5,000  is  an  exces- 
sive award  of  damages  for  these  in- 
juries."   Motion  denied. 

In  St.  I^uis  &  San  Francisco 
R'y  Co.  v.  MxTCHBLI^  57  Ark.  418 
(1893),  Mrs.  Albert  Mitchell  recov- 
ered judgment  for  $2,250  against  the 
railway  company  -for  injuries  re- 
ceived while  a  passenger,  by  the  de- 
railment and  overturning  of  the  car 
on  which  she  was  riding,  which 
judgment,  on  appeal,  was  affirmed. 
The  mere  fact  of  plaintiff  being  in- 
jured was  not  sufficient  to  presume 
negligence  on  part  of  defendant,  but 
the  derailment  of  the  car,  and  the 
injury  to  the  plaintiff  thereby,  raised 
a  presumption  which  cast  upon  de- 
fendant the  burden  of  proving  that 
the  same  was  not  caused  by  any 
want  of  care  on  its  part.  In  such  a 
case  the  maxim  ^*Rti  Ipsa  Lofuitur** 
applies.  A  railroad  company  is 
bound  to  furnish  for  its  passengers 
a  reasonably  safe  and  sufficient  track 
and  equipments,  and  to  maintain 
them  in  a  reasonably  safe  condition, 
so  far  as  can  be  provided  by  tbe  ut- 
most liuman  skill,  diligence  and 
foresight,  which  is  such  skill,  dili- 
gence and  foresight  as  is  exercised 
by  a  very  cautious  person  under  like 
circumstances.  It  is  liable  to  a  pas- 
senger for  slight  negligence  causing 
injury. 
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the  transcript  and  papers  were  filed  in  that  court.  On  August  3, 
ISSly  the  circuit  court  to  which  transfer  was  made  convened,  and  the 
cause  was  called  for  trial  during  the  term.  Defendant  moved  for  a 
continuance  upon  the  grounds,  1,  that  the  transcript  and  papers  had 
not  been  filed  in  the  office  of  the  clerk  of  Desha  county  more  than 
ten  days  before  the  commencement  of  the  term,  and  2,  that  an 
important  and  material  witness,  J.  G.  Mcllwain,  was  absent,  who, 
if  present,  would  swear  that  he  was  the  conductor  of  the  freight 
train  upon  which  Frank  Sweet  was  riding  at  the  time  that  he  received 
the  injuries  from  which  it  is  said  he  died ;  that  said  Sweet,  at  the  time 
of  the  accident,  was  sitting  in  a  chair,  which  was  movable,  in  front 
of  the  ppen  door  of  the  caboose,  with  his  feet  resting  in  the  door ; 
that  this  was  an  unsafe  and  dangerous  place  to  ride  upon  a  moving 
train ;  and  that  an  employee  of  defendant  requested  deceased,  Sweet, 
not  to  sit  in  said  door,  at  the  same  time  informing  him  that  the 
place  in  which  he  was  then  sitting  was  dangerous,  and  to  move  his 
chair  back  into  the  car,  and  away  from  the  door,  which  deceased. 
Sweet,  neglected  to  do;  that  if  deceased,  Sweet,  had  been  sitting 
back  in  the  caboose,  he  would  not  have  been  killed. 

"The  court  overruled  the  first  ground  in  the  motion  for  a  contin- 
uance. The  second  ground  for  a  continuance  was  overruled  upon 
plaintififs  agreeing  that  the  witness  if  present  would  testify  as  stated. 

''Mrs.  Sweet  was  permitted,  against  defendant's  objection,  to  testify 
that  neither  she  nor  the  railway  company  had  paid  for  the  casket  in 
which  her  intestate  was  buried;  and  that  the  undertaker  had  told 
her  that  he  would  look  to  her  for  it. 

"A  witness,  McKennon,  was  permitted,  over  defendant's  objection, 
to  testify  that  the  absent  witness,  Mcllwain,  had  told  him,  after  the 
accident,  that,  at  the  time  the  caboose  turned  over.  Sweet  was  in  the 
center  of  the  car  oi^osite  the  door. 

"Plaintiff  recalled  T.  B.  Atkinson,  who  visited  the  wreck  upon  the 
engine  which  had  come  to  Pine  Bluff  and  returned  with  the  sur- 
geons. To  quote  the  bill  of  exceptions  verbatim :  'Q.  When  you 
west  down  to  the  wreck  did  you  see  Mr.  Mcllwain,  the  conductor? 
A.  Yes,  sir.  Q.  Did  you  see  this  brakeman,  George  Singleton,  this 
yellow  man?  A.  I  would  not  state  positively.  I  saw  two  or  three 
brakemen,  but  I  could  not  state  positively  that  I  saw  him.  Q.  Did 
you  make  inquiry  as  to  how  this  accident  occtured?  A.  Well,  we 
were  all  discussing  the  affairs,  of  course.  Q.  Did  you  ask  the  con- 
ductor anything  about  how  it  happened?  A.  I  asked  the  engineer. 
Q.  Was  the  conductor  present  at  the  time?  A.  I  think  not.  Q.  Did 
TOO  hear  George  Singleton  or  Mcllwain  undertake  to  explain  how 
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Sweet  was  sitting  or  standing,  or  how  he  got  out  of  the  car  at  the 
time  of  the  accident?  A.  Well,  I  just  heard  some  one  of  these 
train  men  remark  that  he  undertook  to  jump  out  of  the  door  of  (he 
car  after  the  train  began  to  tilt  that  way,  and  that  was  the  last  they 
saw  of  him  until  the  thing  was  over.  Q.  When  you  say  he,  whom  do 
you  mean,  *he  undertook  to  jump?'  A.  Mr.  Sweet.  Q.  (By  the 
court.)  I  am  to  understand  that  these  train  men  and  you  were  all 
standing  there,  and  that  you  just  heard  some  one  of  them  make  that 
remark?  A.  Yes,  sir.  Q.  (By  the  court.)  Nobody  disputed  it? 
A.  No,  sir." 

"Here  defendant,  by  attorneys,  moved  the  court  to  exclude  from 
the  jury  this  evidence  of  witness  Atkinson,  which  motion  was  by 
the  court  overruled,  and  the  defendant  company  at  the  time 
excepted. 

"The  court,  over  defendant's  objection,  gave  the  following  instruc- 
tions asked  by  plaintiff,  and  referred  to  in  the  opinion,  viz : 

1.  "If  the  jury  find  from  the  evidence  that  defendant  railway 
received  the  plaintiff's  intestate  on  one  of  its  freight  trains  as  a  pas- 
senger, then  it  was  bound  to  the  highest  practicable  care  and  dili- 
gence to  protect  him  from  injury  while  he  was  such  passenger." 

2.  "If  the  jury  find  from  the  evidence  that  defendant  railway 
received  plaintiff's  intestate  as  a  passenger  on  one  of  its  trains,  then 
it  owed  to  him  as  such  passenger,  and  was  bound  to  the  utmost 
diligence  which  human  skill  and  foresight  could  effect  Any  injury 
to  him  occasioned  by  reason  of  the  slightest  omission  in  regard  to 
the  highest  perfection  of  all  the  appliances  of  transportation,  or  the 
mode  of  management  at  the  time  the  injury  occurred,  would  render 
the  carrier  liable  for  such  injury." 

"The  jury  returned  a  verdict  for  plaintiff  for  $25,000,  the  full 
amount  sued  for.  Defendant  has  appealed,  and  insists  that  the 
court  erred  in  permitting  the  introduction  of  the  testimony  objected 
to  and  in  giving  the  instructions  quoted." 

Austin  &  Tayi«or  and  Dodge  &  Johnson,  for  appellant. 

U.  M.  &  G.  B.  RosB,  N.  T.  Whitb  and  Whitb  &  Woolridgb, 
for  appellee. 

Hughes,  J.  —  It  was  improper  to  allow  Mrs.  Sweet's  testimony 
that  neither  she  nor  the  railroad  company  had  paid  for  the  casket  in 
which  the  body  of  the  deceased  was  buried,  as  this  action  was  not 
brought  for  the  benefit  of  the  estate  of  the  deceased,  and  the  evidence 
could  have  tended  only  to  mislead  or  confuse  the  jury.  The  funeral 
expenses  were  not  an  element  of  damages  in  this  case.  The  action 
was  brought  for  the  benefit  of  the  widow  and  next  of  kin  alone. 
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Section  6484  of  Mansfield's  Digest  provides  that^  "in  all  cases  of 
change  of  venue,  the  action  shall  stand  for  trial  in  the  court  to 
which  the  change  is  made,  at  the  first  term  of  the  court  which  com- 
mences more  than  ten  days  from  the  filing  of  the  papers  of  the  case 
in  the  office  of  the  clerk  of  such  court." 

The  suit  was  begun  December  Uth,  1890.  The  change  of  venue 
was  ordered  May  26th,  1891.  The  court  to  which  the  venue  was 
changed  began  August  3rd,  1891.  The  transcript  and  papers  in  the 
case  were  filed  in  the  court  to  which  the  venue  was  changed  July 
24th,  1891 — ^not  ten  days  before  the  beginning  of  the  term  of  the 
court.  The  Desha  Circuit  Court  obtained  jurisdiction  of  the  cause 
by  the  filing  of  the  transcript  and  papers  in  the  case  in  that  court. 
We  are  of  the  opinion  that  no  error  prejudicial  to  the  appellant  was 
committed  by  the  court  by  proceeding  to  the  trial  of  the  cause  at 
that  term  of  the  court.  This  court  will  not  reverse  a  judgment  for 
error  that  is  not  prejudicial.  Section  5083  of  Mansfield's  Digest 
provides  that  "the  court  must,  in  every  stage  of  action,  disregard 
any  error  or  defect  in  the  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party ;  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect." 

The  questions  and  answers  thereto  made  by  the  witness,  McKen- 
non,  in  reference  to  a  conversation  had  by  him  with  McUwain,  the 
conductor  of  the  train,  sometime  after  the  accident  occurred,  and 
which  tended  to  contradict  Mcllwain  by  showing  that  he  had  made 
a  different  statement  previously  to  the  one  set  out  as  the  statement 
he  would  make,  if  present,  in  the  motion  for  continuance,  were 
material,  as  they  tend  to  bear  upon  the  question  of  contributory  neg- 
ligence upon  the  part  of  the  deceased.  They  were  not  proper  be- 
cause no  foundation  had  been  laid  to  warrant  them  for  the  purpose 
of  contradicting  Mcllwain.  The  act  of  21st  February,  1887  (Acts 
1887,  sec.  1,  p.  19),  provides  that  "a  motion  to  postpone  a  trial  on 
account  of  the  absence  of  evidence  shall,  if  required  by  the  opposite 
party,  be  made  only  upon  affidavit,"  etc.  "Prarnded,  the  opposite 
party  may  controvert  the  statement  so  set  forth  in  the  said  motion 
for  continuance  by  evidence." 

Our  statutes,  sections  2902  and  2903  of  Mansfield's  Digest,  are, 
respectively,  as  follows : 

"A  witness  may  be  impeached  by  the  party  against  whom  he  is 
produced,  by  contradictory  evidence,  by  showing  that  he  has  made 
statements  different  from  his  present  testimony." 

^'Before  other  evidence  can  be  offered  of  the  witness  having  made 
at  another  time  a  different  statement,  he  must  be  inquired  of  con* 
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ceining  the  same,  with  the  circumstances  of  time  and  persons 
present,  as  correctly  as  the  examining  party  can  present  them." 

This  was  not  done  in  this  case,  and  the  contradictory  testimony 
was  improper  without  it. 

The  court  is  of  the  opinion  that  the  proviso  in  the  above  section 
of  the  act  of  1887  was  not  intended  to,  and  does  not,  dispense  with 
the  necessity  for  Ia3ring  the  proper  foundation  for  contradicting  a 
witness  by  first  asking  him  whether  he  has  made  the  statements 
testified  to  by  the  person  by  whom  it  is  sought  to  contradict  him  and 
at  the  time  and  place  indicated,  thus  affording  him  an  opportunity 
to  state  what  he  said,  and  to  explain  what  he  meant  by  it  Billings 
V.  State,  52  Ark.  308. 

If  it  is  desired  to  controvert  statements  of  the  application  for  con- 
tinuance, it  can  be  done  by  any  proof  showing  that  the  statements 
are  not  true  (without  laying  the  foundation  as  indicated),  other  than 
evidence  that  the  witness  had  made  a  different  statement ;  but  if  it 
is  sought  to  contradict  the  witness  by  proving  that  he  has  made  a 
different  statement,  and  thus  impeach  him  and  discredit  his  testi- 
mony, it  cannot  be  done  under  the  rules  of  the  law  until  he  has  been 
afforded  the  opportunity  above  indicated.  Justice  and  common  fair- 
ness to  the  witness  prohibit  it,  and  the  adjudicated  cases  so  holding 
are  numerous.  Conrad  v.  Griffey,  16  How.  (U.  S.)  38,  and  cases 
cited.  This  applies  as  well  to  depositions  as  to  oral  examinations 
in  court.    Unis  v.  Charlton's  Admr.,  12  Grattan,  484. 

We  think  the  statement  of  what  the  absent  witness  would  swear, 
when  it  is  admitted  that  he  would  swear  what  it  states,  should  be 
treated  as  a  deposition. 

The  testimony  of  T.  B.  Atkinson,  when  recalled  by  the  plaintiff, 
as  to  statements  made  in  his  presence,  sometime  after  the  accident, 
by  some  of  the  railroad  employees,  was  mere  hearsay  and  clearly 
incompetent. 

These  statements  by  the  railroad  employees  could  not  be  taken  as 
admissions  by  the  railroad  company.  In  Railway  v,  Barger,  52  Ark. 
78,  it  is  held  that  the  statement  of  the  depot  agent  as  to  the  condi- 
tion of  the  platform  before  the  accident  in  that  case  was  incompetent 
The  statement  in  this  case  was  not  a  part  of  the  res  gestx,  and  was 
not  admissible  as  such,  because  it  was  not  made  at  the  time  of  the 
accident  or  so  near  to  it  as  to  throw  light  upon  it.  Waldele  v,  N. 
Y.  Cent.  R.  Co.,  95  N.  Y.  274;  Vicksburg  &  C.  R.  Co.  v.  O'Brien, 
119  U.  S.  99. 

The  first  and  second  instructions  for  the  appellee  were  not  cor- 
rect.   The  objection  to  the  first  is  that,  as  applied  to  this  case,  it 
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was  not  full  enough.  As  to  the  second,  the  railroad  company,  in 
operating  its  freight  train  with  caboose  attached  for  passengers, 
was  not  bound  to  the  ''utmost  diligence  which  human  skill  and  fore- 
sight could  effect/'  as  set  out  in  this  instruction  given  for  the 
appellee. 

The  law  in  this  behalf,  applicable  to  this  case,  is  correctly  laid 
down  in  the  Arkansas  Midland  Railway  Company  v.  Canman,  52 
Ark.  624-5  (1),  where  it  is  said  that  "railroad  companies  are  bound 
to  the  most  exact  care  and  diligence,  not  only  in  the  management  of 
trains  and  cars,  but  also  in  the  structure  and  care  of  the  track,  and 
in  all  the  subsidiary  arrangements  necessary  to  the  safety  of  the  pas- 
sengers. While  the  law  demands  the  utmost  care  for  the  safety  of 
the  passenger,  it  does  not  require  railroad  companies  to  exercise  all 
the  care,  skill  and  diligence  of  which  the  human  mind  can  conceive, 
nor  such  as  will  free  the  transportation  of  passengers  from  all  pos- 
sible peril.  They  are  not  required,  for  the  purpose  of  making  their 
roads  perfectly  safe,  to  incur  such  expcTnses  as  would  make  their 
business  wholly  impracticable,  and  drive  prudent  men  from  it.  They 
are,  however,  independently  of  their  pecuniary  ability  to  do  so, 
required  to  provide  all  things  necessary  to  the  security  of  the 
passenger  reasonably  consistent  with  their  business  and  appropriate 
to  the  means  of  conveyance  employed  by  them,  and  to  adopt  the 
highest  degree  of  practical  care,  diligence  and  skill  that  is  consistent 
with  the  operating  of  their  roads,  and  that  will  not  render  their  use 
impracticable  or  inefficient  for  the  intended  purposes  of  the  same." 

There  was  no  error  in  refusing  the  fourth  prayer  of  the  appellant. 
The  law  on  the  point  covered  by  it  was  sufficiently  given  by  other 
instructions.  There  was  no  error  in  the  modification  of  this  instruc- 
tion by  the  court. 

For  the  errors  indicated,  the  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

1.    See  note  of  this  case  in  notes  to  the  case  at  bar  on  page  56,  ante. 
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MAY  V.  HANSON. 

Supreme  Court,  California,  July  Term,  1855. 

[Reported  in  5  Cal.  360.] 

FERRYMEN— COMMON  CARRIERS.— The  law  regards  ferrymen  as 
common  carriers,  and  has  imposed  upon  them  the  same  duties  and 
liabilities. 

CARRIER  OF  PASSENGERS.— As  soon  as  the  ferryman  sigrnifies  his 
assent  or  readiness  to  receive  the  passenger,  he  becomes  liable  for  his 
safe  transit  and  delivery,  and  is  chargeable  with  any  accident  occurring 
except  by  the  act  of  God  or  the  public  enemy. 

FERRYMEN— LIABILITY,— It  is  the  duty  of  the  ferryman  to  see  that  the 
teams  are  safely  driven  on  board  the  boat,  and  if  he  thinks  proper,  he 
may  drive  himself,  or  unharness  the  team,  or  unload  the  wagon,  to  get 
them  safely  on  board.  But  if  the  ferryman  permits  the  party  to  drive 
himself,  he  constitutes  him,  ^uoad  hoc,  his  agent,  and  is  responsible  for 
all  accidents.  And  these  rules  apply  to  the  delivery,  as  well  as  the 
receipt  of  goods  and  passengers. 

INJURED  AT  FERRY  LANDING— BURDEN  OF  PROOF.— In  an 
action  against  a  ferryman  to  recover  for  injuries  sustained  in  driving  off 
from  his  boat,  it  is  not  incumbent  on  the  plaintiff  to  prove  that  he  exer- 
cised ordinary  care  to  avoid  the  injury,  but  the  proof  of  the  want  of  such 
care  on  the  part  of  the  plaintiff  lies  on  the  defendant. 

AppEAi^from  the  District  Court  of  the  Sixth  Judicial  District, 
Sacramento  County.    Judgment  affirmed. 

Action  for  damages  for  injuries  sustained  by  plaintiff  in  crossing 
defendant's  ferry. 

Defendant's  counsel  requested  the  court  to  charge  the  jury : 

First — ^**That  the  plaintiff  in  passing  over  the  ferry,  and  the  landing 
and  road  therefrom,  was  bound  to  use  prudence  and  caution  and  or- 
dinary care,  and  if  the  jury  believe  from  the  testimony  that  at  the  time 
of  the  accident  the  plaintiff's  wagon  was  defective,  or  that  he  drove 
or  rode  on  the  same  carelessly,  whereby  the  accident  occurred,  or 
either  of  these  causes  aided  in  producing  it,  then  they  must  find  for 
the  defendant." 

Second — "That  the  default  of  the  defendant  in  not  keeping  the 
road  in  good  repair  at  his  landing,  will  not  excuse  the  plaintiff  from 
using  ordinary  skill  and  caution  in  passing  thereover. 

Third — "That  the  plaintiff  must  show  to  the  satisfaction  of  the 
jury,  that  the  action  and  injury,  of  which  he  complains,  was  caused 
by  the  negligence,  fault  or  default  of  the  defendant,  in  which  he, 
the  plaintiff,  had  no  agency,  and  did  not  in  any  manner  contribute. 
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and  ii  he  has  failed  by  proof  so  to  have  shown,  then  they  mttst  find 
for  the  defendant." 

The  court  refused  the  instruction  and  the  defendant's  counsel 
excepted. 

The  court  charged  the  jury  as  follows :  First — "A  ferryman  en- 
gaged in  the  transportation  of  passengers  and  goods  for  hire,  is  in 
law  a  common  carrier,  and  as  such,  it  is  his  duty  to  take  care  of 
them  during  their  passage  on  the  boat,  and  to  have  and  provide 
good  and  safe  landings  for  their  ingress  and  egress." 

Second — "That  a  distinction  exists  in  the  responsibility  of  the 
carrier  of  goods  and  the  carrier  of  persons  or  passengers.  The 
carrier  of  goods  at  common  law  stands  in  the  situation  of  an  insurer, 
and  is  responsible  for  every  damage  that  may  occur  to  the  goods 
while  they  are  in  his  custody,  save  and  except  such  as  are  occa- 
sioned by  the  act  of  God  or  the  public  enemy.  His  entire  faultless- 
ness  will  not  excuse  him ;  thus  he  is  liable  for  damages  done  by  acci- 
dental fire  or  by  robbery.  It  is  a  hard,  inflexible  rule  of  law,  but 
resting,  as  the  authorities  say,  upon  principles  of  public  policy  and 
necessity,  which  it  would  be  unsafe  and  unwise  to  disturb.  The 
hardship  of  the  rule,  although  in  many  cases  it  has  apparently  oper- 
ated with  very  unjust  severity,  has  never  induced  the  court  to  relax 
its  vigor." 

Third — ^"The  carrier  of  persons  undertakes  to  exercise  all  human 
care  and  foresight,  and  is  responsible  for  all  accidents  and  injuries 
which  might  have  been  avoided  and  prevented  by  human  care  and 
foresight." 

Fourth — ^'*The  defendant  has  urged  that  the  injuries  happened 
by  the  breaking  down  of  the  wagon ;  that  at  the  time,  the  plaintiff 
himself  was  driving,  and  had  control  of  the  wagon  and  horses.  Does 
this  change  the  defendant's  responsibility?  I  think  not.  A  ferry- 
man has  the  right,  if  he  wishes  to  avoid  accidents,  to  drive  on  and  off 
his  boat,  all  wagons  and  carriages.  He  may  unload  a  wagon,  if  he 
thinks  it  too  heavy,  and  take  the  goods  and  wagon  on  board  sepa- 
rately. He  has  the  right  to  provide  how,  and  the  mode  and  manner 
in  which  wagons  loaded  with  goods  and  passengers,  shall  come  on 
and  go  off  his  ferryboat.  If  he  permits  the  owner  to  drive  it  on 
or  off,  he  constitutes  him,  quoad  hoc,  his  agent,  and  is  responsible  for 
all  accidents  that  human  care  and  foresight  could  have  prevented." 

Fifth — ^"The  defendant  further  urges  that  the  accident  was  the 
result  of  intrinsic  defects  in  the  wagon  of  the  plaintiff ;  and  that  the 
injuries  resulted  from  said  defects,  and  not  from  any  defects  in  the 
landing.    If  you  think  that  the  evidence  in  the  case  supports  this 
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position,  then  plaintiff  cannot  recover ;  but  if  you  believe  that  plain- 
tiff's wagon  would  have  carried  the  load  which  was  on  it,  and  him- 
self, over  an  ordinary  road,  with  safety  and  without  injury,  and  that 
the  condition  of  defendant's  landing  occasioned  the  accident,  and 
that  the  same,  by  a  reasonable  effort  and  expense  on  the  part  of  de- 
fendant, could  have  been  improved,  and  the  accident  prevented,  then 
defendant  is  liable  for  the  damages  resulting  therefrom." 

Sixth — ^"If  the  jury  find  for  plaintiff,  they  should  take  into  the 
estimate  of  damages  the  loss  of  plaintiff  in  consequence  of  the  injury, 
the  cost  of  surgical  and  medical  attendance,  his  losses  in  time  and 
property  in  consequence  of  the  injury,  so  far  only  as  they  are  shown 
in  evidence  to  have  resulted  immediately  from  the  injuries.  But 
plaintiff  cannot  recover  for  the  services  of  his  wife  and  family  in 
nursing  him.  Haintiff  is  also  entitled  to  recover  for  the  injury  to  the 
limb  and  for  his  pain  and  suffering  in  consequence  of  the  injury ; 
but  he  cannot  recover  for  any  profits  he  might  have  derived  from 
his  business." 

The  defendant's  counsel  excepted  to  the  first,  third,  fourth,  fifth 
and  sixth  divisions  of  the  charge  and  instructions. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages  at 
$8,300.  The  court  overruled  a  motion  for  a  new  trial,  and  defendant 
appealed. 

G.  N.  SwEZY,  Z.  MoNTGOMBRT  and  L.  Sanders,  for  ap- 
])ellant. 

Charles  Lindi^ey,  for  respondent. 

Murray,  Ch«  J. — The  law  regards  ferrymen  as  common  carriers, 
and  has  imposed  upon  them  the  same  duties  and  liabilities.  Willis 
V.  Jones,  1  McCord,  105;  Cohen  v,  Hume,  Ibid.  440;  Rutherford 
V.  McGowen,  1  Nott  &  McCord,  17 ;  Fisher  v.  Crisbee,  12  111.  344, 
and  the  cases  there  cited. 

The  principle  deduced  from  these  authorities  is,  that  as  soon  as 
the  ferryman  signifies  his  assent  or  readiness  to  receive  the  passeo* 
ger,  that  he  becomes  liable  for  his  safe  transit  and  delivery,  and  is 
chargeable  with  any  accident  occurring,  except  by  act  of  God  or 
the  public  enemy. 

In  two  of  these  cases  just  cited,  the  accident  occurred  in  driving 
into  the  fiat  or  boat,  and  in  both  cases  it  was  held  to  be  the  duty  of 
the  ferryman  to  see  that  the  teams  were  safely  driven  on  board  of  the 
boat.  If,  says  the  court,  in  those  cases,  the  ferryman  thinks  proper, 
he  may  drive  himself,  or  may  unharness  the  team,  or  unload  them, 
for  the  purpose  of  getting  them  safely  on  board.    But  if  he  permits 
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the  party  to  drive  himself,  he  constitutes  him,  quoad  hoc,  his  agent» 
and  is  responsible  for  all  accidents. 

There  can  be  no  reason  why  this  rule  should  not  apply  to  the 
deUvery,  as  well  as  to  the  receipt  of  goods  or  passengers. 

A  ferryman  undertakes  to  safely  transport  passengers  or  freight 
from  and  to  certain  points,  and  from  the  moment  that  he  receives 
until  he  has  delivered  his  freight  in  a  proper  and  safe  manner,  he 
vill  be  liable.  It  is  his  duty  to  provide  suitable  boats  and  all  the  con- 
veniences necessary  for  transportation. 

By  the  sixteenth  section  of  the  Act  regelating  public  ferries,  it  is 
made  the  duty  of  all  ferry-keepers  within  this  State  to  cause  the 
banks  of  the  river  or  creek  to  be  dug  sufficiently  low,  and  kept  in 
good  passable  order  for  the  passage  of  man  and  horse,  wagons,  and 
other  vehicles. 

The  duty  and  liability  of  the  defendant  being  thus  stated,  it  only 
remains  to  ascertain  whether  the  present  case  comes  within  the  rule 
laid  down. 

It  appears  from  the  evidence  that  the  accident  occurred  by  the 
breaking  of  the  wagons,  occasioned  by  a  sudden  pitch  of  the  wheels 
from  the  apron  of  the  boat,  upon  some  rough  logs,  which  were  laid 
down  as  a  track  or  road  leading  from  the  boat  to  the  bank.  Whether 
the  accident  was  occasioned  by  the  carelessness  of  the  ferryman  or 
driver,  or  on  account  of  some  latent  defect  in  the  wagon,  was  a 
question  of  fact,  upon  which  there  was  conflicting  testimony,  which 
was  submitted  to  the  jury. 

The  law  of  the  case  was  correctly  stated  in  the  instructions  of  the 
court  below,  and  the  defendant's  instructions  were  properly  refused. 
Much  stress  was  laid  in  the  argument  upon  the  refusal  of  the  court 
to  give  the  third  instruction  asked  for  by  the  defendant.  The  instruc- 
tion does  not  embody  the  true  rule  of  the  law,  but  on  the  contrary 
it  b  held  that  it  is  not  incumbent  on  the  plaintiff  to  prove  the 
exercise  by  him  of  ordinary  care  to  avoid  the  injury,  but  that  the 
proof  of  want  of  it  on  the  part  of  the  plaintiff,  lies  on  the  defendant ; 
that  he  who  avers  a  fact  in  excuse  of  his  own  misfeasance,  must 
prove  it.    Beatty  v.  Gilmore,  16  Pa.  St.  463. 

There  was  no  error  in  allowing  the  plaintiff  to  introduce  the  ferry 
license  after  motion  of  non-suit ;  this  was  a  matter  within  the  direc- 
tion of  the  court  below,  as  we  have  often  held  before.  There  was 
no  error  in  the  court  in  offering  terms  to  the  defendant.  Such 
practice  is  frequent  in  every  State,  and  often  serves  to  quiet  liti- 
gation. 

The  allegation  that  the  defendant  was  taken  by  surprise,  is  not 
i*-5 
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supported  by  the  record.  There  is  no  affidavit  of  the  fact,  and  noth- 
ing to  show  that  he  had  employed  that  diligence  to  obtain  the  testi- 
mony of  his  witnesses  which  the  law  requires. 

W^  are  satisfied  that  this  case  has  been  fairly  tried ;  that  the  law 
has  been  correctly  laid  down ;  and  although  the  verdict  may  seem 
large,  we  have  no  power  to  interfere  with  it. 

Judgment  affirmed,  with  costs. 


BOYCE  V.  CALIFORNIA  STAGE  COMPANYd). 

Supreme  Courts  California,  July  Term,  1864. 
[Reported  in  25  Cal.  460.] 

OVERTURNING  OF  STAGE  COACH— PRESUMPTION  OF  NEGLI- 
GENCE—BURDEN OF  PROOF.— In  an  action  to  recover  damages 
for  personal  injuries  occasioned  by  the  overturn  of  a  stage  coach,  it  is 
only  necessary  for  the  plaintiff  to  prove  the  overturn  and  the  injuries  he 
sustained.  The  presumption  of  law  is,  that  the  overturn  occurred 
through  the  negligence  of  the  defendant,  and  the  burden  of  proving  that 
there  has  been  no  negligence  is  cast  on  the  defendant  In  order  to  relmt 
the  presumption  of  negligence,  the  defendant  must  show  that  the  over- 
turn was  the  result  of  inevitable  casualty,  or  of  some  cause  which  human 
care  and  foresight  could  not  prevent  (2). 


1.  Cited  in  Lawrence  v.  Green, 
TO  Cal.  417,  9  Am.  Neg.  Cas.  68, 
post;  Bush  V,  Barnett,  96  Cal.  202, 
9  Am.  Neg.  Cas.  68,  post;  Yeomans 
V.  Contra  Costa  S.  Nav.  Co.,  44  Cal. 
71, 9  Am.  Neg.  Cas.  78,  post;  Mitchell 
V,  Southern  Pac.  Co.,  87  Cal.  62, 9  Am. 
Neg.  Cas.  86,  posU 

2.  Among  other  actions  in  Ox/i- 
fomia  relating  to  overturning  of 
stage  coaches  are  the  following: 

In  Thorns  v.  CALiFORinA  Stags 
Co.,  6  Cal.  232  (1856),  the  syllabus 
states  the  case  as  follows:  ''In  an 
action  for  damages  brought,  by  a 
passenger  against  a  stage  company, 
for  injuries  to  plaintiff,  caused  by 
carelessness  of  the  driver  in  over- 
turning the  coach:  Held,  that  the 
fact  that  the  driver  was  informed  be- 
fore the  accident,  that  a  passenger 
was  to  be  left  at  plaintiffs  destina- 
tion, and  that  after  the  accident  the 
agent    of    defendant    informed    the 


driver  that  plaintiff  was  to  stop  at 
the  destination  designated,  was  suffi- 
cient to  establish  prima  fotcie  the 
allegation  in  the  complaint,  of  a  con- 
tract to  safely  carry,  etc. 

"Evidence  of  the  professional  rep- 
utation of  the  physician  who  was 
employed  by  plaintiff  to  dress  hi* 
wounds  a»nd  effect  a  cure,  is  inadmis- 
sible, but  it  would  be  competent  to 
prove  that  plaintiff's  injuries  were 
wholly  or  partially  the  result  of  im- 
proper treatment  on  the  part  ol  the 
physician. 

"Where  the  evidence  oi  plaintiff 
charged  the  accident  to  the  want  of 
proper  care  or  skill  of  the  driver,  an 
instruction  that  defendants  n^^ 
liable  for  insufficiency  of  coaches, 
horses,  or  harness,  is  objectionable 
as  irrelevant,  but  as  it  would  work 
no  injury  to  defendants,  is  oot  a 
sufficient  cause  to  disturb  a  judg- 
ment   for    plaintiff."      Verdict   for 
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INSTRUCTIONS— DISCRETION  OF  COURT.— Counsel  may   propose 
mstractions  to  the  court,  but  the  court  is  not  compelled  to  give  or  re- 
fuse them  as  asked.    If  in  tbe  opinion^  of  the  judge  the  proposed  instruc- 
tions are  defective  in  form  of  expression,  or  erroneous  in  law,  he  may 
modify  them  in  either  particular  and  give  them  to  the  jury  in  their  modi- 
fied form,  or  he  may  tefuse  them  altogether. 

PLEADING  AND  PRACTICE.— If  in  the  progress  of  a  trial  evidence  is 
offered  by  the  plaintiff  at  variance  with  the  allegations  of  the  complaint, 
and* the  counsel  for  the  defexrse  does  not  object  to  it  at  the  time,  nor 
move  to  strike  it  out  upon  the  ground  of  variance,  the  error  is  waived, 
and  the  court  may  instruct  the  jury  in  relation  to  the  whole  field  of 
inquiry  covered  by  the  evidence. 

ERROR  NOT  PREJUDICIAL.--A  judgment  will  not  be  reversed  because 
an  error  has  intervened  in  the  course  of  a  trial,  which  does  not  prejudice 
the  defendant's  case. 

VERDICT— COMPUTATION.— A  verdict  which  is  arrived  at  by  each  one 
of  the  jurymen  marking  such  sum  as  he  thinks  proper,  and  then  adding 
the  several  sums  together  and  dividing  the  total  by  twelve,  and  making 
the  quotient  the  verdict,  is  not  a  chance  verdict  within  the  meaning  of 
subdivision  2,  of  section  193,  of  the  Practice  Act. 

IMPEACHING  VERDICT.— The  verdict  of  a  jury  cannot  be  impeached  by 
the  affidavits  of  the  jurors,  except  when  the  verdict  is  arrived  at  by  a 
fesort  to  the  determination  of  chance. 


plaintiff  for  $5,000.  but  judgment  for 
$3,000,  the  plaintiff  filing  consent  to 
that  amount    Judgment  affirmed. 

Wakdrobs  v.  Cazjfo&nia  Stage 
Co.,  7  Cal.  118  (1857),  was  an  action 
by  plaintiff  to  recover  damages  for 
iajmies  sustained  while  a  passenger 
on  one  of  defendant's  stage  coaches. 
On  the  trial  plaintiff  recovered  judg- 
ment for  $2,500.  On  appeal  judg- 
nsent  was  reversed,  it  being  held  that 
damages  which  are  professedly  laid 
for  the  benefit  of  the  public  cannot 
be  recovered  in  an  action  brought 
by  a  passenger  of  a  stage  coach  for 
tDJnries  sustained  by  the  upsetting 
of  the  coach.  When  it  appears  that 
the  coach  at  the  time  of  the  accident 
was  driven  by  the  servant  or  agent 
of  the  owner,  the  rule  in  such  cases 
is  that  the  principal  is  liable  only  for 
simple  negligence,  and  that  exem- 
plary damages  cannot  be  imposed 
upon   him.    (The    verdict    was    for 


actual  and  exemplary  damages). 

In  pAnLCHiu)  V.  CauforniaStagb 
Co.,  18  Cal.  599  (1859),  plaintiff  re- 
covered judgment  for  |2,250  for  in- 
juries sustained  by  her  in  the  over- 
turning of  a  stage  coach  in  which 
she  was  a  passenger.  Defendant  ap- 
pealed on  errors  in  giving  and  refus- 
ing instructions,  but  the  judgment 
was  affirmed.  The  court  held  that 
in  suits  against  common  carriers, 
damages  for  mental  anguish  are  re- 
coverable. Held  also,  that  proprie- 
tors of  stage  coaches  are  not  insur- 
ers or  warrantors  of  the  safety  of 
passengers,  to  the  same  extent  with 
common  carriers  of  goods.  But 
they  are  liarble  for  the  slightest 
neglect  They  are  held  to  extra- 
ordinary diligence  and  care.  And, 
in  case  of  injury  the  presumption, 
prima  facie  is,  that  it  occurred  by 
the  negligence  of  the  coachman. 
The  onus  probandi  is  on  the   pro- 
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DAMAGES. — In  all  cases  where  there  is  no  rule  of  law  regulating  tiie 
assessment  of  damages,  and  the  amount  does  not  depend  on  computa- 
tion, the  judgment  of  the  jury,  and  not  the  opinion  of  the  court,  is  to 
govern,  unless  the  damages  are  so  excessive  as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced  by  partiality  or  prejudice. 

ApPKAi^from  the  District  Court,  Tenth  Judicial  District,  Yuba 
County.    The  facts  appear  in  the  opinion.    Judgment  aMrmed. 
Chari,bs  E.  Pii«kins,  for  appellant. 
W.  C.  Bblchbr  and  C.  E.  DbI/)NG,  for  respondent. 

Sanderson,  Ch.  J. — This  action  was  brought  to  recover  damag^es 
on  account  of  personal  injuries  sustained  by  the  plaintiff  by  reason 
of  the  negligent  and  careless  upsetting  of  the  defendant's  stage  coach 
upon  which  he  was  a  passenger.  The  damages  were  laid  in  the  com- 
plaint at  fifty  thousand  dollars,  and  the  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  $16,500.  The  defendant  moved  for  a 
new  trial,  which  was  denied.  The  appeal  is  from  the  judgment  and 
order. 

The  facts  as  gathered  from  the  testimony  contained  in  the  record 
are  substantially  as  follows:    On  the  19th  of  October,  1861,  the 


prietors  to  show  no  negligence,  and 
that  the  injury  was  occasioned  by 
inevitable  casualty,  or  by  some  cause 
which  human  care  and  foresight 
could  not  prevent.  Held  also,  that  it 
is  not  error  for  a  court  to  refuse  an 
instruction  asked,  stating  an  abstract 
or  general  proposition  of  law,  when 
it  has  already  so  charged  the  jury  as 
to  embrace  such  proposition,  or  so 
much  of  it  as  is  applicable  to  the 
case.  [Cited  in  Lawrence  v.  Green, 
70  Cal.  417.    See  next  case.] 

Lawkbncb  v.  Grbbn,  70  Cal.  417 
(1886),  was  an  action  for  damages 
for  injuries  sustained  by  the  upset- 
ting of  a  stage  coach,  in  which  plain- 
tiff was  a  passenger.  On  the  trial 
there  was  judgment  for  defendant 
which  was  reversed  on  the  ground  of 
erroneous  in-structions.  The  court 
held  that  the  breaking  of  a  wheel  of 
the  stage  coach  was  prima  facie 
evidence  that  the  wheel  was  defec- 
tive, and  in  the  absence  of  evidence 
that  the  defect  was  latent,  sufficient 
to  establish  negligence  on  the  part 


of  the  carrier.  The  burden  was  on 
defendant  to  show  that  the  wheel 
was  not  defective,  or  if  it  was,  that 
the  defect  did  not  cause  the  accident. 
[Citing  Boyce  v.  Cal.  Stage  Co.,  25 
Cal.  468,  9  Am.  Neg.  Cas.  66,  am/^, 
and  Fairchild  v,  Cal.  Stagre  Co.  IS 
Cal.  599,  9  Am.  Neg.  Cas.  67,  ante.'\ 

Kerrigan  v.  SouthbrnPac.R.R. 
Co.,  81  Cal.  248  (1889),  was  an  ac- 
tion for  injuries  sustained  by  plaintiff 
by  the  upsetting  of  a  stage  coach. 
Plaintiff  was  nonsuited  on  the 
ground  of  contract  expressly  limit- 
ing liability  of  defendant  over  con- 
necting lines  of  railway. 

In  Bush  v.  Barnbtt,  96  Cal.  202 
(1892),  plaintiff  was  injured  in  the 
upsetting  of  a  stage  coach  in  which 
she  was  a  passenger.  She  recovered 
judgment  for  $900  which  on  appeal 
was  affirmed.  The  rule  as  to  burden 
of  proof  as  stated  in  Boyce  v.  Cal. 
Stage  Co.,  25  Cal.  460,  9  Am.  Neg. 
Cas.  ^,  ante:  Lawrence  v.  Green,  70 
Cal  417,  supra. 
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respondent  paid  the  usual  fare  and  took  passage  in  one  of  defendant's 
coaches,  to  be  conveyed  from '  Downieville,  in  Sierra  county,  to 
Marysville,  in  Yuba  county.  He  took  a  seat  on  the  outside  with 
the  driver.  The  coach  started  soon  after  midnight.  The  moon  was 
near  its  full,  and  the  night  clear  and  bright.  About  two  o'clock  in 
the  morning,  the  coach  was  slowly  ascending  Goodyear's  Bar  Hill, 
and  was  about  a  mile  from  the  summit.  At  that  point  the  road 
curves  around  a  very  steep,  rocky  ravine.  The  roadway  was  con- 
structed by  digging  into  the  bank  on  the  upper  or  right  hand  side, 
and  building  a  rock  crib  about  eleven  feet  in  height  on  the  lower 
side  and  filling  in  with  rock  and  earth.  A  log,  about  eighteen  inches 
in  diameter  was  placed  on  the  edge  of  the  rock  crib  or  wall,  and 
was  a  little  higher  than  the  road.  The  road  was  wide  enough  for 
the  convenient  passage  of  a  coach,  mule  team  or  any  kind  of 
ordinary  vehicle,  and  the  track  for  the  lower  wheel  was  about  two 
feet  from  the  edge  of  the  wall  or  crib. 

As  the  coach  approached  this  curve,  it  turned  out  from  the  usual 
track  at  a  small  angle,  and  gradually  approached  the  edge  of  the 
wall,  or  crib,  instead  of  following  around  the  curve,  and  tracked 
along  the  log  nearly  its  whole  length,  when,  having  passed  beyond 
the  highest  point  of  its  circiunference,  one  of  the  wheels  slipped  over 
the  outer  side  of  the  log,  and  the  coach,  horses  and  passengers  were 
precipitated  down  the  ravine.  The  respondent  was  very  severely 
and  dangerously  injured,  having  his  lower  jaw  broken  in  three 
places,  the  upper  jaw  separated  from  its  bony  attachment,  his  right 
shoulder  dislocated  and  the  right  shoulder-blade  broken,  the  skull 
fractured,  the  face,  mouth  and  body  bruised,  contused  and  wounded. 
His  injuries  were  of  so  serious  a  character  as  to  render  him  entirely 
insensible  for  many  days,  and  for  a  considerable  time  to  render  his 
recovery  doubtful,  and  were  such  as  to  require  the  removal  of  por- 
tions of  the  bone  of  the  lower  jaw  and  to  produce  great  and  perma- 
nent disfigurement. 

Up  to  the  time  of  the  trial  of  the  case,  more  than  a  year  and  a 
half  after  the  accident,  he  had  not  acquired  the  ordinary  use  of  the 
lower  jaw:  the  right  shoulder  and  arm  were  stiff  and  weak  and  the 
hand  partially  paralyzed,  being  unable  to  perform  any  labor  except 
with  the  left  hand.  The  plaintiff  was  a  laborer  by  occupation  and 
the  injuries  to  the  right  shoulder  and  arm  were  of  such  a  character 
as  to  permanently  impair  his  capacity  for  laborious  pursuits. 

Previously,  and  up  to  the  time  of  the  accident,  he  was  a  strong, 
healthy  man,  and  had  the  perfect  use  of  all  the  members  of  his  body. 

I.    The  first  point  made  by  counsel  for  appellant  is  to  the  effect 
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that  the  verdict  is  not  sustained  by  the  evidence  when  taken  in  con- 
nection with  and  confined  to  the  allegation  of  carelessness  and  neg- 
ligence contained  in  the  complaint.  And  in  support  of  this  propo- 
sition it  is  argued  that  the  only  allegation  of  negligence  contained 
in  the  complaint  relates  to  the  manner  of  driving  and  nothing  else; 
that  there  is  no  evidence  which  explains  the  cause  of  the  accident, 
and  that  there  is  evidence  furnished  by  numerous  experts  which 
establishes  the  character  of  the  driver  for  care  and  skill,  which  evi- 
dence rebuts  the  presumption  of  carelessness  and  negligence  on  his 
part,  arising  from  the  fact  that  the  coach  was  overturned. 

Admitting,  for  the  sake  of  the  argument,  that  the  allegation  of 
negligence  is  as  narrow  as  counsel  for  appellant  claims  it  to  be,  and 
that  the  cause  of  the  accident  is  unexplained  by  the  testimony,  and 
that  the  general  reputation  of  the  driver  for  care  and  skill  is  estab- 
lished beyond  question  by  the  evidence,  it  does  not  follow  that  the 
overturning  of  the  coach  is  to  be  charged  to  the  account  of  unavoid- 
able accident,  or  to  some  cause  which  human  care  and  foresight 
could  not  prevent,  and  therefore  the  defendant  excused  from  all 
liability  for  the  consequences  to  the  plaintiff.  The  argument  places 
the  burden  of  explanation  upon  the  shoulders  of  the  plaintiff;  but, 
unfortunately  for  the  argument,  the  law  places  it  upon  the  shoulders 
of  the  defendant.  Upon  the  trial  of  an  action  of  this  character,  it 
is  only  necessary  for  the  plaintiff  to  prove  the  overturning  of  the 
coach  and  the  injuries  caused  thereby.  Having  done  this  he  may 
rest,  for  the  presumption  is  that  the  overturning  occurred  through 
the  negligence  of  the  coachman,  and  the  burden  of  proving  that 
there  has  been  no  negligence  is  cast  upon  the  defendant.  How  the 
overturning  occurred  is  no  part  of  the  plaintiff's  case.  Th^  fact 
that  the  coach  did  overturn  is  all  that  he  need  establish  in  order  to 
recover  for  such  injuries  as  he  may  have  sustained.  In  order  to 
rebut  this  presumption  of  negligence,  the  defendant  must  show  that 
the  overturning  was  the  result  of  inevitable  casualty  or  of  some 
cause  which  human  care  and  foresight  could  not  prevent,  for  the 
law  holds  him  responsible  for  the  slightest  negligence,  and  will  not 
hold  him  blameless  except  upon  the  most  satisfactory  proofs.  In 
doing  this  the  defendant  must  necessarily  explain  how  the  over- 
turning occurred,  and  if  he  fails  to  do  this  the  presumption  of  negli- 
gence remains.  Proof  of  the  general  reputation  of  the  coachman 
for  care  and  skill  is  not  alone  sufficient.  Such  proof,  unaccompanied 
by  any  other,  only  serve  to  make  the  cause  6f  the  overturning  still 
more  inexplicable.  And  if  the  pleadings  center  all  the  negligence 
upon  the  driver,  such  proof  is  still  insufficient,  because  the  law 
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Ttquires  the  defendant  to  show  the  coachman  was  not  only  careful 
and  skillful,  but  that  he  used  that  care  and  skill  to  the  best  of  his 
abiUty  on  the  occasion  in  question.  Counsel,  by  admitting  that  the 
overturning  occurred,  to  the  personal  injury  of  the  plaintiff,  and 
that  such  overturning  is  unexplained  by  the  evidence,  admits  that  a 
cause  of  action  has  been  established  against  which  he  has  shown  no 
defense.  And  we  think,  whether  the  complaint  does  or  does  not 
narrow  the  issue  of  negligence  to  the  manner  in  which  the  coach 
was  driven,  is  wholly  immaterial  so  far  as  the  point  under  considera- 
tion is  concerned.  The  plaintiff  did  not  undertake  to  prove  where 
the  n^ligence  rested,  nor  did  the  law  require  him  to  do  so ;  and  in 
our  judgment  the  defendant  failed  to  show  that  it  did  not  rest  where 
he  claims  the  complaint  had  placed  it.  At  the  point  where  the  over- 
turning occurred  the  road  formed  the  arc  of  a  circle.  Instead  of 
moving  on  the  arc  the  team  took  the  chord,  and  went  so  near  the 
precipice  as  to  allow  the  wheels  to  run  off.  There  was  no  such 
abrupt  turning  out  of  the  beaten  track  as  would  probably  result 
from  a  sudden  fright ;  on  the  contrary,  the  team  seems  to  have  moved 
in  a  straight  line,  or  nearly  so,  instead  of  following  the  curve  of  the 
road.  They  were  going  up  hill  and  moving  in  a  slow  walk.  One 
cannot  read  the  evidence  in  connection  with  the  diagram  contained 
in  the  record  without  coming  to  the  conclusion  that  the  overturning 
which  caused  nearly  fatal  injuries  to  the  plaintiff,  and  death  to  some 
of  the  other  passengers,  was  the  result  of  careless  inattention  on  the 
part  of  the  coachman  in  not  keeping  his  team  in  the  road.  This 
could  not  have  happened  from  his  inability  to  see  the  road,  for  it 
was  a  clear  moonlight  night,  but  it  is  most  probable  from  the  evi- 
dence that  his  inattention  was  the  result  of  drowsiness,  induced  by 
the  hour  and  the  use  of  too  much  liquor. 

IL  The  defendant,  upon  the  trial,  asked  the  court,  among  others, 
to  give  the  following  instructions : 

L  **That  in  order  to  find  for  the  plaintiff,  the  jury  must  find  that 
the  stage  coach  was  driven  in  a  'careless,  negligent  or  unskillful 
manner.'  TJie  court,  upon  its  own  motion,  added  after  the  word 
manner,  'or  that  there  was  some  fault  on  the  part  of  the  pro- 
prietors.* 

2.  "If  the  jury  believe,  from  the  testimony,  that  the  coach  was 
upset  by  the  act  of  the  horses,  as  in  becoming  frightened,  or  from 
other  cause  which  was  not  the  fault  of  the  driver,  then  they  should 
find  for  the  defendant."  The  court  added  to  this  instruction,  after 
the  word  "driver,"  the  words  "or  proprietors." 

3.  "If  the  jury  find  from  the  testimony  that  the  driver  (Miles 
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Nesmith)  was  a  person  of  competent  skill  and  in  every  respect  qual- 
ified, and  suitably  prepared  for  the  business  in  which  he  was 
engaged,  and  the  accident  was  occasioned  by  no  fault  or  want  of 
skill  or  care  on  his  part,  then  the  defendant  is  not  liable  in  an  action 
for  damages  in  this  case,  and  the  jury  should  find  for  the  defendant." 
To  this  the  court  added,  after  the  words  "on  his  part,"  the  words 
"or  the  proprietor." 

Counsel  for  the  appellant  insists  that  if  the  foregoing  instructions 
were  correct  in  law,  the  court  was  bound  to  give  them  as  asked, 
without  any  modification  which  would  alter  their  sense,  and  in  sup- 
port of  that  proposition  cites  Conrad  v.  Lindley,  2  Cal.  173 ;  Russell 
z/.  Amador,  3  Cal.  400,  and  Jamson  v,  Quivey,  5  Cal.  490. 

To  those  cases,  so  far  as  they  may  be  construed  to  uphold  the 
doctrine  that  a  party  may  of  right  insist  that  an  instruction  shall  be 
given  or  refused,  as  asked,  and  that  a  modification  thereof  by  the 
court,  whether  right  or  wrong,  is  of  itsel/  error,  we  are  unable  to 
give  our  assent.  It  is  the  duty  and  proviilbe  of  the  judge  to  expound 
the  law,  and  it  is  his  right  and  privilege,  in  doing  so,  to  select  and 
make  use  of  such  language  and  illustration  as,  in  his  judgment,  is 
best  calculated  to  explain  the  same  and  render  it  clear  to  the  com- 
prehension of  the  jury.  Upon  him  the  law  imposes  the  duty,  and 
he  may  determine  the  manner  of  its  performance.  Counsel  may  pro- 
pose such  instructions  as  their  wisdom  may  suggest,  and  submit 
them  to  the  judge;  but  beyond  this  they  have  no  legal  right  to 
dictate  to  the  judge  either  the  form  or  substance.  If,  in  the  opinion 
of  the  judge,  such  instructions  are  defective  in  form  or  expression, 
or  erroneous  in  law,  he  may,  at  his  election,  modify  them  in  either 
particular,  and  give  them  to  the  jury  in  their  modified  form,  or  he 
may  refuse  to  g^ve  them  altogether.  If  error  be  assigned  upon  such 
instruction,  the  test  question  is  not.  Did  the  judge  modify  the 
instruction?  On  the  contrary,  the  test  is  the  same  as  in  other  cases, 
and  is  to  be  applied  to  the  instruction  in  its  modified  form ;  and  if 
it  appear  that  the  instruction  as  modified  correctly  states  the  law, 
no  error  has  intervened.  This  court  passes  upon  instructions,  so  far 
as  they  are  given,  in  the  form  in  which  they  were  received  by  the 
jury;  and  the  fact  that  they  were  prepared  by  counsel,  and,  before 
given,  modified  by  the  court,  cannot  be  regarded  as  error  per  se,  or 
as  having  any  bearing  whatever  upon  the  question  of  error.  Long 
V.  Rogers,  19  Ala.  321. 

It  is  next  claimed  that  the  instructions  as  modified  are  erroneous 
because  they  are  broader  than  the  issue  of  negligence  tendered  in 
the  complaint  and  instruct  the  jury  in  effect  that  they  need  not  con- 
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fine  their  deliberations  upon  the  question  of  negligence,  solely  to 
the  manner  in  which  the  coach  was  driven,  but  may  go  beyond  the 
driver  in  search  of  negligence,  and  inquire  from  the  evidence 
whether  the  defendant  was  in  fault  in  other  particulars  than  the 
mere  manner  of  driving.  In  support  of  this  position  it  is  argued 
that  the  allegation  of  negligence,  as  contained  in  the  complaint,  does 
not  embrace  the  whole  field  of  the  defendant's  obligation  and  duty, 
but  is  narrowed  by  the  language  used,  to  the  carelessness  and  negli- 
g^ence  of  the  coachman  in  managing  and  driving  his  team;  that 
under  this  allegation  the  plaintiff  could  not  recover  if  the  overturn- 
ing was  the  result  of  negligence  other  than  careless  driving,  and  that 
therefore  the  inquiries  of  the  jury  should  have  been  confined  by  the 
court  to  the  manner  in  which  the  coachman  performed  his  duty. 

The  allegation  in  question  is  expressed  in  the  following  terms: 
''And  this  plaintiff  further  avers  that  the  said  defendant  then  and 
there  received  this  plaintiff  as  such  passenger  in  said  coach  and  he 
then  and  there  undertook,  and  it  became  its  duty  to  use  due  and 
proper  care  to  carry  and  safely  convey  in  the  said  stage  coach  this 
plaintiff  from  Downieville  to  Marysville,  via  Goodyear's  Bar  and 
Forest  City;  yet  the  said  defendant,  regardless  of  its  duties  and 
undertakings,  did  not  use  proper  care  in  the  transportation  of  this 
plaintiff,  but  suffered  and  permitted  the  stage  coach  to  be  driven 
without  due  care  and  attention,  and  in  so  careless,  negligent  and 
unskillful  a  manner  that,"  etc. 

So  far  as  what  transpired  at  the  trial  can  be  gathered  from  the 
record,  both  parties  and  the  court,  up  to  the  time  the  defendant 
submitted  his  instructions,  proceeded  upon  the  theory  that  there 
was  nothing  in  the  complaint  restricting  the  field  of  inquiry.  There 
was  no  evidence,  however,  except  in  one  particular,  which  tended 
in  the  least  to  fasten  blame  anywhere  except  upon  the  driver.  There 
was  some  slight  testimony  as  to  the  character  of  the  nigh  wheel- 
horse  and  tending  to  show  that  he  was  inclined  to  shirk  the  per- 
formance of  his  share  of  the  labor.  Being  upon  the  side  of  the 
precipice  over  which  the  coach  and  team  were  precipitated,  it  is 
possible  that  the  failure  of  this  horse  to  perform  his  duty  may  have 
had  a  slight  tendency  to  swing  the  team  and  coach  toward  the  bank, 
and  thus  in  a  measure  the  unfitness  of  this  horse  may  be  said  to 
have  contributed  to  the  overturning  of  the  coach.  If  the  horse  was 
unfit,  and  his  unfitness  contributed  to  the  accident,  the  fault  so  far 
did  not  originate  with  the  driver  but  with  the  defendant.  But  to  this 
evidence  counsel  for  the  defendant  did  not  object  at  the  time,  nor 
did  he  afterwards  move  the  court  to  strike  it  out  upon  the  ground 
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of  variance.  On  the  contrary  he  introduced  evidence  for  the  pur- 
pose of  contradicting  it  and  establishing  the  fitness  of  the  horse. 
When  the  judge  came  to  instruct  the  jury  upon  the  application  or 
pn  behalf  of  the  plaintiff,  he  did  so  upon  the  theory  that  the  whole 
field  of  the  defendant's  obligation  arid  duty  was  open  for  investiga- 
tion by  the  jury,  and  that  they  were  not  confined  to  the  manner  of 
driving;  yet  to  these  instructions  counsel  took  no  exception.  On 
the  contrary,  the  first  four  instructions  asked  by  defendant,  and 
given  by  the  court,  proceed  upon  the  same  theory,  and  the  modifi- 
cations of  the  court  were  only  such  as  were  necessary  in  order  to 
make  the  defendant's  instructions  consistent  with  each  other  and  in 
harmony  with  those  which  had  been  already  given  without  objection. 

Admitting  then  the  narrow  construction  put  upon  the  complaint 
by  counsel  for  appellant  to  be  correct,  and  that  a  slight  portion  of  the 
testimony  is  at  variance  with  the  allegation,  we  think  the  defendant 
by  his  course  at  the  trial  waived  the  objection,  or,  in  other  words, 
failed  to  take  advantage  of  it  at  the  proper  time.  But  it  is  not  neces- 
sary to  rest  our  decision  wholly  upon  this  ground.  In  our  judg- 
ment the  testimony  shows  beyond  question  that  the  whole  fault  lay 
with  the  coachman,  and  beyond  his  misconduct  no  fault  attached  to 
the  defendant,  and  this  is  made  so  clear  by  the  circumstances  of  the 
case  in  evidence  that  it  cannot  be  presumed  that  the  jury  based 
their  verdict  upon  any  other  ground  of  negligence  than  that  averred 
in  the  complaint.  The  evidence  against  the  horse  was  very  slight, 
and  the  probability  that  his  laziness  contributed  to  the  catastrophe 
still  more  so.  Moreover,  the  testimony  was  successfully  contra- 
dicted by  the  defendant,  and  with  no  show  of  reason  can  it  be 
claimed  that  it  had  any  influence  upon  the  verdict.  Such  being  the 
case,  the  instructions  in  question  could  not  have  misled  the  jury 
and  put  them  upon  a  false  scent.  If  there  was  any  error,  we  are  of 
the  opinion  that  it  did  not  prejudice  the  defendant's  case. 

III.  It  is  next  claimed  that  the  verdict  is  a  chance  verdict,  within 
the  meaning  of  the  second  subdivision  of  section  193  of  the  Practice 
Act. 

Admitting,  as  claimed  by  counsel,  that  the  amount  of  dam- 
ages given  by  the  jury  was  ascertained  by  each  marking  a  sum 
which  he  thought  proper,  then  adding  the  several  sums  and  dividing 
by  twelve,  and  that  it  had  been  previously  agreed  that  the  quotient, 
whatever  it  might  be,  should  be  their  verdict  without  further  con- 
sultation, still,  as  we  have  decided  in  Tumer  v.  The  Tuolumne 
Water  and  Mining  Company,  25  Cal.  397,  such  verdict  was  not  a 
chance  verdict  within  the  meaning  of  that  section ;  and,  although 
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vicious,  its  character  in  that  respect  could  not  be  established  by  the 
affidavits  of  the  jurors  who  tried  the  case.  There  is  no  other  evi- 
dence oflfered  in  support  of  the  charge  than  that  which  comes  from 
the  jury,  and  it  follows  that  the  verdict  stands  unimpeached. 

Nor  can  we  disturb  the  verdict  upon  the  ground  that  the  damages 
are  excessive.  The  rule  upon  this  point  is  well  stated  by  Mr.  Justice 
Wilde  in  Worster  v.  Proprietors  of  Canal  Bridge,  16  Pick.  547: 
"In  all  cases  where  there  is  no  rule  of  law  regulating  the  assessment 
of  damage,  and  the  amount  does  not  depend  upon  computation, 
the  judgment  of  the  jury,  and  not  the  opinion  of  the  court,  is  to 
govern,  unless  the  damages  are  so  excessive  as  to  warrant  the  belief 
that  the  jury  must  have  been  influenced  by  partiality  or  prejudice, 
or  have  been  misled  by  some  mistaken  view  of  the  merits  of  the  case. 
In  the  present  case,  the  plaintiff  was  exposed  to  the  imminent  peril 
of  his  life,  to  great  bodily  and  mental  suffering,  and  we  cannot  say 
that  the  sum  assessed  by  the  jury  exceeds  a  reasonable  compensa- 
tion. We  do  not  consider  whether  or  not  we  should  have  assessed 
the  same  amount  of  damages,  if  the  case  had  been  submitted  to  the 
court  to  decide ;  for,  in  a  case  like  the  present,  men  of  sound  judg- 
ment may  differ  not  a  little  in  estimating  the  compensation  which 
the  circumstances  of  the  injury  would  justify ;  and  it  is  the  judgment 
of  the  jury,  and  not  that  of  the  court,  which  must  govern.  To 
justify  the  interposition  of  the  court,  the  damages  must  be  manifestly 
exorbitant." 

We  see  nothing  in  this  case  to  warrant  the  belief  that  the  verdict 
is  the  fruit  of  passion  or  prejudice.    Aldrich  v.  Palmer,  24  Cal.  513. 

Judgment  affirmed. 

On  petition  for  rehearing. 

Sanderson,  Ch.  J.  —  We  are  asked  to  grant  a  rehearing  in  this 
case  upon  two  grounds :  First — Because  we  have  erred  in  holding 
that  at  common  law  the  verdict  in  this  case  cannot  be  impeached  by 
the  affidavits  of  the  jurors;  and  Second — Because  we  have  erred 
in  holding  that  the  verdict  is  not  a  chance  verdict  within  the  mean- 
ing of  the  second  subdivision  of  the  one  hundred  and  ninety-third 
section  of  the  Practice  Act.  In  respect  to  these  points  this  case  was 
decided  upon  the  authority  of  Turner  &  Piatt  v.  The  Tuolumne 
Water  &  Mining  Company,  25  Cal.  397.  We  there  held  that, 
although  there  was  some  conflict  of  authority,  the  better  rule  was 
that,  at  common  law,  the  affidavits  of  jurors  could  not  be  received 
for  the  purpose  of  impeaching  their  verdict.  By  so  doing  we  did 
not  establish  the  rule  for  the  first  time  in  this  State ;  on  the  contrary. 
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we  merely  affirmed  a  rule  which  was  established  as  early  as  the 
first  volume  of  California  Reports  and  has  been  strictly  adhered  to 
from  that  time  to  the  present.  In  the  case  of  The  People  v.  Baker, 
1  Cal.  405,  Mr.  Justice  Bennett  said :  "We  consider  it  a  settled  rule, 
founded  upon  consideration  of  necessary  policy,  that  the  testimony 
of  a  juryman  cannot  be  received  to  defeat  his  own  verdict"  In 
Amsby  v,  Dickhouse,  4  Cal.  103,  Mr.  Chief  Justice  Murray  said: 
"It  is  well  settled  that  a  juror  cannot  be  allowed  to  impeach  his  own 
verdict.  The  reason  of  this  wholesome  rule  of  law  is  too  obvious 
to  require  any  explanation." 

The  same  rule  was  declared  in  Castro  v.  Gill,  5  Cal.  42,  by  Mr. 
Justice  Heydenfeldt.    In  Wilson  v.  Berryman,  5  Cal.  45,  the  rule 
was  again  reiterated  by  Mr.  Chief  Justice  Murray.    In  The.  People 
V,  Wyman,  15  Cal.  75,  the  verdict  was  sought  to  be  impeached  upon 
the  ground  that  it  was  not  a  fair  expression  of  the  opinion  of  the 
jury,  and  the  affidavit  of  one  of  the  jurors  was  relied  on  for  that 
purpose.    The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Cope,  who  said :    "We  have  repeatedly  decided  that  this  cannot  be 
done."    Thus  the  law  of  this  question  had  become  too  firmly  estab- 
lished in  this  State  to  be  disturbed  by  the  judiciary,  and  in  order  to 
effect  a  change  it  was  found  necessary  in  1862  to  resort  to  legisla- 
tive action.    This  was  done,  and  it  was  enacted  that  verdicts  found 
by  a  "resort  to  the  determination  of  chance"  might  be  impeached 
by  the  affidavits  of  the  jurors.    But  it  is  argued  that  while  such  is 
the  general  rule  at  common  law,  there  are  exceptions  to  it.    Admit- 
ting this  to  be  so,  we  answer,  in  the  first  place,  that  the  Legislature 
of  this  State  has  legislated  in  regard  to  those  exceptions,  and  that 
such  legislation  has  superseded  the  common  law.    By  declaring  in 
what  cases  verdicts  may  be  impeached  by  the  affidavits  of  jurors, 
the  Legislature  upon  the  maxim,  expressio  unius,  exclusio  alterius  est, 
has  declared  that  verdicts  of  a  different  class  shall  not  be  so  im- 
peached.   And  we  answer  in  the  second  place,  if  such  exceptions 
exist,  this  verdict,  viewed  by  the  light  of  the  common  law  as  here- 
tofore declared  in  this  State,  does  not  fall  within  the  exception.    In 
Wilson  V,  Berryman,  before  cited,  the  verdict  was  found  by  the 
same  process  as  in  the  present  case.    The  facts  were  brought  to 
the  notice  of  the  court  by  an  affidavit  which  was  sworn  to  by  one 
of  the  jurors  and  also  by  the  sheriff.    The  court  expressly  held  that 
the  affidavit,  so  far  as  it  was  the  affidavit  of  the  juror,  could  not  be 
received  to  impeach  the  verdict.    Thus,  however,  it  may  have  been 
elsewhere  before  the  decision  of  the  present  case,  in  this  State  it 
had  been  judicially  determined  that  verdicts  like  the  present  did  not 
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fadl  within  any  supposed  exception,  but  were  within  the  general  rule 

of  the  common  law. 

As  stated  in  our  opinion  in  Turner  &  Piatt  v.  The  Tuolumne 

Water  &  Mining  Company,  the  authorities  ekewhere  are  conflicting. 
We  do  not  attempt  to  reconcile  them ;  to  do  so  would  be  impossible. 
We  ground  the  rule  upon  the  decisions  and  the  legislation  of  this 
State,  and  we  declare  the  law  to  be  in  this  State,  however  it  may  be 
elsewhere,  to  the  effect  that  the  affidavits  of  jurors  cannot  be 
received  in  any  case  to  impeach  their  verdict,  except  as  provided 
in  the  second  subdivision  of  the  one  hundred  and  ninety-third  sec- 
tion of  the  Practice  Act.  And  in  conclusion  upon  this  branch  of 
the  case,  we  may  add  that  a  line  of  judicial  decision  which  struggles 
to  multiply  exceptions  to  a  plain  and  simple  rule,  founded  on  con- 
siderations of  the  wisest  policy,  is  not  to  be  favored ;  on  the  con- 
trary, the  struggle  should  be  to  bring  every  case  within  the  rule, 
lest  the  rule  itself  become  shadowy,  and  in  time  wholly  disappear  in 
a  multitude  of  exceptions. 

Upon  the  point  as  to  whether  the  verdict  in  this  case  is  a  chance 
verdict  within  the  meaning  of  the  one  hundred  and  ninety-third 
section  of  the  Practice  Act,  as  amended  in  1862,  our  opinion  remains 
unchanged.  In  addition  to  what  is  said  upon  this  point  in  our 
opinion  in  Turner  &  Piatt  v.  The  Toulumne  Water  &  Mining  Com- 
pany, reference  may  be  made  to  the  history  of  the  amendment  of 
1862  for  the  purpose  of  ascertaining  what  the  evil  was  which  the 
L^^lature  had  in  view,  and  for  which  they  sought  to  provide  a 
remedy. 

On  the  1st  of  March,  1862,  a  judgment  was  rendered,  upon  the 
verdict  of  a  jury,  in  the  Twelfth  District  Court,  in  the  case  of  Don- 
ner  v.  Palmer,  23  Cal.  40.  For  the  purpose  of  showing  how  the 
verdict  in  that  case  was  found,  we  make  the  following  extract  from 
the  opinion  of  the  court  delivered  by  Mr.  Justice  Crocker : 

"The  affidavit  of  one  of  the  jurors.  Day,  after  stating  generally 
what  occurred  in  the  jury  room  in  the  way  of  discussion  and  votes, 
states  that  a  vote  unanimous  for  the  plaintiff  was  taken,  but 
immediately  thereafter  Hiller  and  Fortune,  who  are  charged  with 
the  misconduct,  recanted  and  said  their  vote  was  not-  according  to 
their  convictions ;  and  soon  after  the  affiant  saw  Fortune  approach 
Hiller,  and  heard  him  propose  to  the  latter  that  he  would  place  a 
piece  of  money  and  the  latter  should  guess  heads  or  talk,  and  if  he 
guesses  right  then  their  verdict  should  be  for  the  plaintiff ;  that  Hil- 
ler assented ;  that  Fortune  then  placed  a  piece  of  money  and  covered 
it  so  that  the  former  could  not  see  it;  he  guessed,  and  they  an- 
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nounced  that  he  had  guessed  right,  and  they  thereupon  agreed  to  a 
verdict  for  the  plaintiff,  but  both  said  it  was  still  contrary  to  their 
convictions." 

Here  was  a  clear  case  of  chance,  without  any  proof  of  the  fact 
except  by  the  affidavits  of  the  jurors.  Under  the  law  as  it  then  stood 
these  affidavits  could  not  be  received.  The  Legislature  was  in  ses- 
sion at  San  Francisco,  where  the  case  was  tried.  The  verdict  was 
rendered  on  the  first  of  March.  On  the  fifth  of  the  same  month  the 
bill  amending  the  one  hundred  and  ninety-third  section  of  the 
Practice  Act  so  as  to  allow  verdicts  to  be  impeached  by  the  affidavits 
of  jurors,  on  the  ground  of  chance,  was  signed  by  the  Governor,  and 
became  a  part  of  the  law  of  the  land.  Thus,  aside  from  the  mere 
wording  of  the  law,  the  intent  of  the  Legislature  is  made  dear  by 
a  legitimate  reference  to  the  facts  and  circumstances  which  led  to 
the  passage  of  the  Act.  The  Act  was  made  broad  enough  to  cover 
the  case  then  in  the  mind  of  the  Legislature  and  others  like  it.  In 
our  judgment  the  verdict  in  this  case  is  not  like  it.  Some  cases  are 
cited  by  counsel  where  the  court,  in  commenting  upon  verdicts  like 
this,  loosely  employ  the  words  "chance"  and  "hazard,"  but  the  pre- 
cise question,  to  wit:  whether  such  a  verdict  is  a  chance  verdict, 
which  is  here  directly  presented,  was  not  involved,  the  question 
there  being  whether  such  a  verdict  was  good  or  bad.  On  the  con- 
trary the  cases  cited  in  our  former  opinion,  and  upon  which  it  is 
based  so  far  as  authority  is  concerned,  show  that  the  precise  question 
which  we  have  considered  was  there  considered  and  passed  upon. 
Counsel  has  filed  an  able  argument  in  support  of  his  petition,  but 
we  find  therein  no  reason  for  a  change  of  opinion. 

Rehearing  denied. 


YEOMANS  V.  CONTRA  COSTA  STEAM  NAVI- 
GATION COMPANY,  AND  OTHERS. 

Supreme  Court,  California,  July,  1872, 

[Reported  in  44  Cal.  71.] 

CARRIER  AND  PASSENGER.— A  lessee  of  an  apartment  upon  a  boat, 
paying  a  monthly  rent,  for  the  purpose  of  vending  liquors  and  cigars,  is 
not  an  employee  of  the  steamboat  company,  and  is  entitled  to  the  privi- 
leges and  remedies  of  an  ordinary  passenger. 

EXPLOSION— PASSENGER  INJURED  AT  STATION.— Where  plain- 
tiff,  a  lessee  of  an  apartment  upon  defendant's  boat,  while  waiting  on  the 
station  platform  for  the  cars  to  take  him  to  the  boat  was  injured  by  the 
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explosion  of  the  boiler  of  the  locomotive  drawing  said  cars,  the  steam- 
boat company  was  liable,  plaintiff  being  held  to  be  a  passenger. 

Appbal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco.  The  facts  are  stated  in  the 
opinion.   Judgment  for  plaintiff  affirmed. 

The  following  is  the  eighth  instruction  referred  to  in  the  opinion : 

"If  you  believe  from  the  evidence  that  an  explosion  of  defendants' 
boiler  took  place  at  their  depot  on  the  27th  day  of  August,  1866, 
and  the  said  plaintiff,  while  standing  on  the  platform  of  defendants 
in  the  depot  where  passengers  usually  went  in  getting  on  and  off 
the  cars ;  that  the  plaintiff,  while  in  that  position,  was  then  intending 
to  take  passage  on  said  cars,  and  about  to  step  into  the  baggage 
car,  where  he  had  often  and  usually  ridden ;  that  there  was  no  regu- 
lation of  defendants  against  his  going  in  the  baggage  car,  and  the 
plaintiff,  while  in  this  position,  was,  without  his  fault,  injured  by  an 
explosion  of  defendants'  boiler,  then  the  plaintiff  has  made  out  a 
prima  facte  case,  and  is  entitled  to  recover,  unless  the  defendants 
have  shown  that  the  explosion  of  the  boiler  was  the  result  of  inevi- 
table castialty,  or  from  some  cause  which  attentive  care  could  not 
prevent." 

The  following  are  the  instructions  asked  by  defendants'  counsel 
and  refused  by  the  court : 

"First — If  the  jury  find  from  the  evidence  that  at  the  time  of,  and 

long  prior  to,  said  explosion  the  plaintiff  was,  and  had  been,  per- 
sonally engaged  in  keeping  the  bar  on  said  defendants'  boat  (em- 
ployed in  said  trade)  and  occupied  therein  in  selling  to  passengers 
on  the  trips  to  and  fro,  liquors,  wines,  cigars,  etc.,  under  an  agree- 
ment between  him  and  the  defendants  concerning  the  same,  and 
tmder  such  agreement  he  usually  ate  with  the  officers  and  employees 
on  said  boat,  and  had  a  room  there  for  his  own  exclusive  use, 
besides  its  bar  and  appurtenances,  then  in  passing  to  and  fro  on  said 
boat  and  cars  the  plaintiff  was  not  a  passenger,  in  the  proper  legal 
sense  of  the  term. 

"Second — ^If  the  plaintiff,  at  the  time  of  the  explosion  was  the 
barkeeper  on  the  defendants'  boat,  under  the  circumstances  referred 
to  in  the  last  instruction,  the  plaintiff  was  a  member  of  the  estab- 
lishment, and  his  relations  to  the  defendants  are  very  different  from 
those  of  a  passenger. 

**Third — If  the  plaintiff  were  such  a  member  of  the  establishment 
above  referred  to,  he  cannot  recover  from  the  defendants  damages 
caused  by  the  negligence  of  the  engineer  on  said  cars,  if  defendants 
tued  due  care  and  prudence  in  selecting  a  competent  person  as 
engineer. 
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"Fourth — If  the  plaintiff  was,  and  had  for  several  years  before 
been,  such  barkeeper  on  said  boat,  under  the  circumstances  above 
referred  to,  then  his  subsequent  agreement  with  Wells,  Fargo  &  Co., 
to  become  their  express  agent,  and  acting  as  such  express  agent 
whilst  continuing  such  barkeeper  would  not  change  his  relation  to 
the  defendants  or  make  him  any  the  less  a  member  of  the  estab- 
lishment. 

"Fifth — If  the  plaintiff,  under  an  arrangement  with  the  defend- 
ants was,  at  and  long  prior  to  the  explosion,  engaged  as  barkeeper 
on  the  defendants'  boat,  and  as  such  passed  back  and  forth  on  the 
defendants'  boat  and  cars,  paying  no  fare,  then  he  took  into  account 
and  assumed  all  the  ordinary  risks  of  the  business  in  which  he  was 
engaged,  among  which  must  be  reckoned  the  negligence  of  the 
workmen  and  employees  of  the  defendants  on  their  boats  and  cars ; 
and  for  injuries  by  such  negligence  the  plaintiff  cannot  recover. 

"Sixth — If  the  jury  cannot  find  from  the  evidence  that  either  the 
defendants,  the  engineer,  or  any  employee  of  the  company,  was 
guilty  of  any  fault  or  negligence,  and  cannot  account  for  the  explo- 
sion, or  arrive  at  any  probable  cause,  they  should  find  for  defend- 
ants." 

S.  M.  Wilson,  for  appellants. 

Elisha  Cook,  for  respondent. 

NileSf  J*  —  The  plaintiff  recovered  a  judgment  for  damages  for 
injuries  received  from  the  explosion  of  a  boiler  upon  a  locomotive 
owned  by  the  defendants. 

The  appeal  is  taken  from  the  judgment  and  from  the  order  over- 
ruling defendants'  motion  for  a  new  trial. 

At  the  time  of  the  injury  the  defendants  were  common  carriers  of 
freight  and  passengers  between  San  Francisco  and  Petaluma,  using 
steamboats  between  San  Francisco  and  Rudesel's  Landing,  and 
between  the  latter  and  Petaluma  a  small  locomotive  and  train  of 
cars.  There  was  no  separate  charge  for  passage ;  it  was  all  one  line 
and  was  under  one  management,  the  captain  of  the  steamboat  acting 
as  conductor  on  the  cars. 

At  the  date  of  the  accident  the  plaintiff  was  keeping  a  bar  upon 
the  steamboat  under  an  agreement  with  the  defendants,  he  paying  to 
them  the  sum  of  two  hundred  dollars  per  month  for  the  privilege 
and  use  of  the  bar,  with  the  use  of  a  stateroom  and  such  meals  as 
he  might  desire  upon  the  boat,  and  receiving  to  his  own  use  the 
profits  of  all  sales  of  liquors,  etc.  In  addition  to  his  business  as  bar- 
keeper he  acted  as  express  messenger  under  emplo)rment  by  Wells, 
Fargo  &  Co.,  and  received  from  the  express  company  for  his  services 
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in  that  capacity  fifty  dollars  per  month.  Wells,  Fargo  &  Co.  paid 
to  the  defendants  a  monthly  rate  for  carrying  their  packages  and 
messenger  over  the  route. 

The  plaintiff  resided  at  Petaluma,  and  as  he  was  about  to  enter 
the  cars  at  that  place,  intending  to  make  the  usual  daily  trip  to  San 
Francisco,  the  boiler  of  the  locomotive,  then  in  charge  of  the  defend- 
ants' engineer,  exploded  and  caused  the  personal  injury  for  which 
the  plaintiff  recovered  judgment  in  this  action. 

At  the  close  of  the  testimony  the  court,  at  the  request  of  the  plain- 
tiff»  gave  to  the  jury  the  following  instructions: 

"First — If  the  jury  believe  from  the  evidence  that  the  defendants 
were  engaged  in  the  transportation  of  passengers  from  San  Fran- 
cisco to  Petaluma,  and  from  Petaluma  to  San  Francisco,  before  and 
during  the  month  of  August,  A.  D.  1866;  that  during  this  same 
period  of  time  the  plaintiff  rented  at  a  monthly  or  other  rental  of 
defendants,  a  bar  on  the  steamer  of  the  defendants,  and  travelled 
thereon  to  tend  the  same ;  that  said  steamer,  during  said  period,  ran 
on  said  route  from  San  Francisco  to  a  landing  on  the  Petaluma 
Creek,  from  whence  the  passengers  so  transported  were  by  defend- 
ants conveyed  to  the  town  of  Petaluma,  by  cars  propelled  ,by  steam, 
and  from  the  town  of  Petaluma  to  said  landing,  by  means  of  said 
cars ;  that  for  said  rental  of  said  bar  it  was  understood  and  agreed 
as  part  of  the  consideration  for  the  rental  agreed  to  be  paid  by  the 
plaintiff  to  the  defendants,  that  the  plaintiff  should  be  transported 
on  said  route  by  said  cars  and  steamer,  without  other  or  further 
charge ;  that  on  the  27th  day  of  August,  1866,  the  said  plaintiff  came 
to  said  cars  at  the  depot  thereof  at  Petaluma,  for  the  purpose  of 
going  to  said  steamer,  and  by  and  on  said  steamer  to  San  Francisco, 
in  attendance  of  said  bar ;  that  he  was  standing  in  the  depot  on  the 
platform  of  defendants,  usually  occupied  by  passengers  who  were 
departing  or  arriving  by  said  cars,  for  the  purpose  of  getting  on 
said  cars,  when  the  boiler  of  the  locomotive  attached  to  said  cars 
blew  up  through  the  carelessness  or  negligence  of  the  engineer  of 
defendants,  who  was  in  charge  of  said  locomotive,  and  the  plaintiff 
was  injured  thereby  (he,  the  plaintiff,  not  being  guilty  of  any  negli- 
gence contributing  to  his  injury),  the  plaintiff  is  entitled  to  recover. 

"Second — If  the  jury  believe  from  the  evidence  that  the  defend- 
ants were  engaged  in  the  transportation  of  passengers  from  San 
Francisco  to  Petaluma,  and  from  Petaluma  to  San  Francisco,  before 
and  during  the  month  of  August,  A.  D.  1866 ;  that  during  the  same 
periods  of  time  Wells,  Fargo  &  Co.  employed  the  plaintiff  to  carry 
their  express  matter  between  said  places,  and  paid  the  defendants 
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to  transport  said  express  matter  for  a  certain  sum  of  money  per 
month ;  and  said  plaintiff  and  said  defendants  entered  upon  said  ar- 
rangement, and  were  engaged  in  the  same  during  said  period  of  time, 
and  that  it  was  understood  and  agreed  between  said  defendants  and 
Wells,  Fargo  &  Co.  that  the  plaintiff,  as  their  messenger,  should 
be  transported  with  their  said  express  matter  from  San  Francisco  to 
Petaluma,  and  from  Petaluma  to  San  Francisco  during  said  period 
of  time ;  that  the  defendants  made  such  transportation  by  cars  pro- 
pelled by  steam,  and  a  steamer ;  that  said  cars  started  from  the  town 
of  Petaluma;  that  while  thus  engaged  the  plaintiff,  during  said 
period  of  time,  came  to  said  cars,  at  the  depot  thereof,  for  the  purpose 
of  going  to  San  Francisco ;  that  he  was  standing  on  the  platform  of 
said  defendants,  near  said  cars,  for  tl^e  purpose  of  stepping  into  a 
car  of  defendants  (and  that  said  platform  was  usually  used  by  pas- 
sengers departing  or  arriving  by  said  cars),  when  the  boiler  of  the 
locomotive  attached  to  said  cars  exploded,  through  the  negligence 
or  carelessness  of  the  engineer  employed  by  the  defendants,  who 
was  then  in  charge  of  said  locomotive,  and  the  plaintiff  was  injured 
thereby  (the  plaintiff  not  being  guilty  of  any  negligence  which  con- 
tributed to  his  injury),  then  the  plaintiff  is  entitled  to  recover  dam- 
ages for  such  injury." 

The  defendants  excepted  to  these  instructions,  and  contend  that 
the  case  is  within  the  reason  of  the  rule  that  an  employer  is  not 
responsible  to  his  employee  for  injuries  resulting  from  the  negli- 
gence, carelessness,  or  unskillfulness  of  a  fellow  employee  engaged 
in  the  same  general  business. 

The  rule  itself  cannot  be  questioned.  It  has  been  settled  by  a 
uniform  series  of  both  English  and  American  decisions.  The  ques- 
tion comes  upon  the  application  of  the  principle  to  the  present  case. 

The  reason  usually  given  in  the  cases  for  the  rule,  as  we  have 
stated  it,  is  that  a  servant,  in  bargaining  with  his  employer,  is  pre- 
sumed to  know  the  ordinary  risks  of  the  business  in  which  he  is  to 
engage,  and  can  obtain  a  compensation  in  accordance  with  the  risks, 
or  at  his  option  decline  the  employment.  Among  the  ordinary  perils 
of  the  service  are  those  arising  from  the  carelessness  or  negligence 
of  co-laborers,  and  they  are  presumed  to  be  provided  for  in  the  bar- 
gain which  he  makes.  He  assumes  the  risk  as  a  part  of  his  con- 
tract of  service.  The  duty  of  the  employer  in  this  regard  extends 
no  further  than  to  the  use  of  due  care  and  prudence  in  the  selection 
of  competent  servants  in  the  several  departments  of  the  business. 
Farwell  v.  Boston  &  Wore.  R.  R.  Co.,  4  Met.  49 ;  Albro  v,  Agawam 
Canal  Co.,  6  Cush.  77 ;  Ryan  v.  Cumberland  Valley  R.  R.  Co.,  23 
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PSL  St  885 ;  Russell  v.  Hudson  River  R.  R,  Co.,  17  N.  Y.  137 ; 
Hard  v.  Vermont,  etc.,  R.  R.  Co.,  32  Vt.  477 ;  Shearm,  &  Redf.  on 
Neg.  §§  86,  88,  90,  and  cases  cited. 

The  doctrine  of  these  cases  is  not  based  wholly  or  mainly  upon 
the  theory  that  the  employee  is  presumed  to  know  the  nature  of 
the  risk. 

In  the  case  of  Abraham  v.  Reynolds,  5  Hurlst.  &  N .  147  (1),  cited 
by  the  appellant,  it  was  suggested  by  Chief  Baron  Pollock  that  the 
test  in  such  cases  was  whether  the  party  injured,  knowing  the  risk, 
incurred  it  voluntarily ;  and,  as  an  illustration  of  the  principle,  said 
that  a  guest  at  a  house  was  in  the  same  position  as  a  servant,  be- 
cause he  had  the  same  means  of  judging  the  character  of  the  house 
in  which  he  was. 

We  do  not  think  that  the  test  suggested  by  the  learned  judge  is 
sufficient.  An  ordinary  passenger  acquainted  with  the  structure  or 
management  of  steam  engines  might  know  that  the  boiler  upon  a 
steamboat  or  locomotive  was  unsafe,  or  might  observe  that  the 
engineer  was  careless  or  incompetent,  and  yet  be  willing,  from 
motives  of  necessity  or  interest,  to  encounter  the  risk  of  travel.  Yet 
this  knowledge  upon  his  part  would  not  absolve  the  carrier  of  pas- 
sengers from  liability  for  damages  for  injuries  received  by  the 
passenger  from  the  negligence  of  the  engineer,  or  insufficiency  of 
the  boiler. 

The  co-laborer  cannot  recover  in  such  a  case,  because  he  know- 
ingly entered  into  a  contract,  from  which  the  law  implies  an  assump- 
tion by  him  of  these  very  risks. 

We  do  not  think  the  present  case  comes  within  the  letter  or  reason 
of  the  rule.  As  messenger  for  Wells,  Fargo  &  Co.,  merely,  it  is 
not  contended  that  the  plaintiff  would  not  have  occupied  the  position 


1.  The  facts  in  Abraham  v. 
RjtYiroLDS,  5  H.  &  N.  143,  were: 
A.  sold  to  B.  some  bales  of  cotton, 
which  were  in  the  tipper  story  of  a 
warehouse.  B.  employed  C.  to  see 
it  weighed,  and  lower  it  by  means 
of  a  rope  into  a  cart,  which  he  con- 
tracted with  D.  to  provide  for  it, 
who  sent  his  servant  £.  for  that 
parpose.  In  lowering  one  of  the 
bales  the  rope  broke,  through  the 
negligesce  of  C,  in  consequence  of 
which  the  bale  fell  on  E.  and  injured 
i:— Held,    first,    that    E.    might 


maintain  an  action  against  B.  Held, 
secondly,  that  there  was  not  even 
evidence  to  go  to  a  jury,  that  at  tho 
time  of  the  accident  E.  was  either  a 
fellow-servant  of  C.  or  a  volunteer. 
But  it  is  not  in  every  case  where  a 
party  works  with  the  servants  of 
another  for  a  common  purpose,  that 
he  becomes  a  volunteer,  so  as  to 
prevent  his  maintaining  an  action 
against  that  party  for  an  injury  ac- 
cruing from  the  negligence  of  his 
servants  while  working  for  the  com- 
mon purpose. 
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of  variance.  On  the  contrary  he  introduced  evidence  for  the  pur* 
pose  of  contradicting  it  and  establishing  the  fitness  of  the  horse. 
When  the  judge  came  to  instruct  the  jury  upon  the  application  or 
on  behalf  of  the  plaintiff;  he  did  so  upon  the  theory  that  the  whole 
field  of  the  defendant's  obligation  arid  duty  was  open  for  investiga- 
tion by  the  jury,  and  that  they  were  not  confined  to  the  manner  of 
driving;  yet  to  these  instructions  counsel  took  no  exception.  On 
the  contrary,  the  first  four  instructions  asked  by  defendant,  and 
given  by  the  court,  proceed  upon  the  same  theory,  and  the  modifi- 
cations of  the  court  were  only  such  as  were  necessary  in  order  to 
make  the  defendant's  instructions  consistent  with  each  other  and  in 
harmony  with  those  which  had  been  already  given  without  objection. 

Admitting  then  the  narrow  construction  put  upon  the  complaint 
by  counsel  for  appellant  to  be  correct,  and  that  a  slight  portion  of  the 
testimony  is  at  variance  with  the  allegation,  we  think  the  defendant 
by  his  course  at  the  trial  waived  the  objection,  or,  in  other  words, 
failed  to  take  advantage  of  it  at  the  proper  tjme.  But  it  is  not  neces- 
sary to  rest  our  decision  wholly  upon  this  ground.  In  our  judg- 
ment the  testimony  shows  beyond  question  that  the  whole  fault  lay 
with  the  coachman,  and  beyond  his  misconduct  no  fault  attached  to 
the  defendant,  and  this  is  made  so  clear  by  the  circumstances  of  the 
case  in  evidence  that  it  cannot  be  presumed  that  the  jury  based 
their  verdict  upon  any  other  ground  of  negligence  than  that  averred 
in  the  complaint.  The  evidence  against  the  horse  was  very  slight, 
and  the  probability  that  his  laziness  contributed  to  the  catastrophe 
still  more  so.  Moreover,  the  testimony  was  successfully  contra- 
dicted by  the  defendant,  and  with  no  show  of  reason  can  it  be 
claimed  that  it  had  any  influence  upon  the  verdict.  Such  being  the 
case,  the  instructions  in  question  could  not  have  misled  the  jury 
and  put  them  upon  a  false  scent.  If  there  was  any  error,  we  are  of 
the  opinion  that  it  did  not  prejudice  the  defendant's  case. 

III.  It  is  next  claimed  that  the  verdict  is  a  chance  verdict,  within 
the  meaning  of  the  second  subdivision  of  section  193  of  the  Practice 
Act. 

Admitting,  as  claimed  by  counsel,  that  the  amount  of  dam- 
ages given  by  the  jury  was  ascertained  by  each  marking  a  sum 
which  he  thought  proper,  then  adding  the  several  sums  and  dividing 
by  twelve,  and  that  it  had  been  previously  agreed  that  the  quotient, 
whatever  it  might  be,  should  be  their  verdict  without  further  con- 
sultation, still,  as  we  have  decided  in  Turner  v.  The  Tuolumne 
Water  and  Mining  Company,  25  Cal.  397,  such  verdict  was  not  a 
chance  verdict  within  the  meaning  of  that  section ;  and,  although 
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It  was  a  contested  issue  whether  the  plaintiff  was  or  was  not  a 
passenger,  and  the  jury  were  required  substantially  to  find  this  issue 
in  favor  of  the  plaintiff,  before  applying  the  principle  of  law  embod- 
ied in  the  instruction. 

Third — ^the  sixth  instruction  asked  by  the  defendants  was  sub- 
stantially given  in  the  charge  of  the  court,  and  a  repetition  of  it 
could  not  benefit  the  defendants. 

We  see  nothing  in  the  other  points  made  by  the  defendants  which 
requires  special  notice.  The  record  discloses  no  error  which  calls 
for  a  reversal. 

Judgment  and  order  affirmed. 


MITCHELL  V.  SOUTHERN  PACIFIC  RAILROAD 

COMPANY. 

Supreme  Courty  California^  December^  i8go. 
[Reported  in  87  Cal.  62.] 

RIDING  ON  PLATFORM— DERAILMENT  OF  TRAIN.— Where  plain- 
tiff, while  a  passenger  on  defendant's  train,  left  hh  seat  in  the  car,  and 
stood  upon  the  platform,  alleging  that  from  the  speed  of  the  train  he 
feared  an  accident  might  happen,  and  believed  the  platform  would  be  a 
more  safe  place,  and  while  there  the  train  was  derailed  and  plaintiff  was 
injured,  and  on  the  trial  there  was  a  question  as  to  whether  the  conductor 
was  on  the  platform  with  plaintiff  or  in  the  car,  it  was  error  to  permit 
plaintiff's  objection  to  the  question  to  a  passenger  sustaining  the  con- 
doctor's  statement  that  he  and  plaintiff  went  upon  the  platform  together 
and  that  he  returned  to  the  car  before  the  accident  while  plaintiff  re* 
mained  on  the  platform,  as  such  question  was  an  important  one  to  show 
whether  plaintiff  acted  as  a  prudent  man,  and  for  such  error  judgment  for 
plaintiff  should  be  reversed. 

Apfbal  from  a  judgment  of  the  Superior  Court  of  Monterey 
County  and  from  an  order  denying  a  new  trial.  Judgment  reversed. 

"The  following  instructions  were  given  by  the  Superior  Court 
upon  the  subject  of  the  burden  of  proof,  and  of  the  right  of  plaintiff 
to  be  upon  the  platform  of  the  railroad  car :  The  court  instructs  you 
that  the  burden  of  proving  negligence  rests  on  the  party  alleging  it ; 
and  where  a  person  charges  negligence  on  the  part  of  another  as  a 
cause  of  action,  he  must  prove  the  negligence  by  a  preponderance 
of  evidence.  In  this  case,  the  plaintiff  claims  he  was  injured  through 
the  negligence  of  defendant's  employees.  So  that  if  you  find,  from 
the  evidence,  that  the  weight  of  evidence  is  in  favor  of  the  defendant, 
or  that  it  is  equally  balanced,  the  plaintiff  cannot  recover,  and  your 
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verdict  must  be  for  the  defendant.  The  plaintiff  can  recover  in  this 
action  only  upon  proof  of  defendant's  negligence ;  but  in  order  to 
prove  that  negligence,  it  is  not  necessary  for  the  plaintiff,  if  he  was 
injured  by  the  overturning  of  the  car  in  which  he  was  riding,  to 
prove  how  or  why  that  overturning  occurred.  It  being  admitted, 
as  already  stated,  that  the  plaintiff  was  a  passenger  on  the  train  of 
the  defendant,  and  that  he  had  paid,  and  the  defendant  had  accepted, 
his  fare,  all  that  the  plaintiff  need  establish  in  the  first  instance,  in 
order  to  enable  him  to  recover  in  this  action,  is,  that  the  car  in  which 
he  was  riding  was  overturned  without  his  fault,  and  that  by  reason 
thereof  he  suffered  the  injuries  complained  of.  When  the  plaintiff 
has  done  this  he  may  rest,  and  is  at  that  point  entitled  to  your 
verdict;  for  the  presumption  is,  that  the  overturning  of  the  car 
occurred  through  the  negligence  of  the  defendant,  and  the  burden 
of  proving  that  there  has  been  no  negligence  is  cast  upon  the  defend- 
ant. How  or  why  the  overturning  occurred,  it  is  no  part  of  the 
plaintiffs  case  to  show ;  the  fact  that  the  car  did  so  overturn  is  all 
that  he  need  establish,  in  order  to  recover  for  such  injuries  as  he 
may  have  sustained,  unless  his  want  of  ordinary  care  contributed  to 
such  overturning,  or  to  his  injury.  In  order  to  rebut  this  presump- 
tion of  negligence,  the  defendant  must  show  that  the  overturning 
was  the  result  of  inevitable  casualty,  or  of  some  cause  which  human 
care  and  foresight  could  not  prevent ;  for  the  law  holds  it  responsible 
for  the  slightest  negligence,  and  will  not  hold  it  blameless  except 
upon  the  most  satisfactory  proofs.  In  doing  this,  the  defendant 
must  necessarily  explain  how  the  overturning  occurred,  and  if  it 
falls  to  do  this,  the  presumption  of  negligence  remains.  The  court 
further  instructs  you  that  if  you  find,  from  the  evidence,  that  at  the 
time  plaintiff  left  his  seat  in  the  smoking  car  there  was  no  imminent 
peril  of  life  or  limb,  and  no  apparent  danger,  but  that  such  imminent 
peril  of  life  or  limb,  or  apparent  danger,  arose  after  plaintiff  took 
his  position  on  the  platform  of  the  smoking  car,  then  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  the  defendant.  The  court 
further  instructs  you  that  if  you  find,  from  the  evidence,  that  the 
plaintiff  left  his  seat  in  the  smoking  car  and  went  to  the  platform  of 
said  car,  and  stood  there  awhile,  then  jumped  off,  he,  plaintiff,  did 
so  at  his  own  risk,  and  the  defendant  cannot  be  held  responsible  for 
any  injuries  he,  plaintiff,  may  have  received,  even  if  the  person  in 
charge  of  the  train  saw  him  and  did  not  tell  him  to  go  inside  of  the 
car.  The  failure  of  the  person  in  charge  of  the  train  to  direct  or 
command  him  to  go  inside  is  not  such  negligence  as  will  render  the 
defendant  liable.    The  person  in  charge  of  the  train  was  under  no 
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legal  obligation  to  notify  him  that  such  a  place  was  not  the  proper 
place  for  him  to  be.  If  you  believe  that  the  plaintiff  went  upon 
the  platform  under  a  reasonable  apprehension  of  a  derailment  of  the 
train,  and  for  the  purpose  of  jumping  off  in  case  of  an  accident,  and 
while  there  for  that  purpose  was  injured  by  the  overturning  of  the 
car,  1  instruct  you  that  his  being  on  the  platform  under  these  cir- 
cumstances was  not  riding  or  standing  on  the  platform  within  the 
meaning  of  the  rule  which  prohibits  such  riding  or  standing.  Though 
you  should  believe,  from  the  evidence,  that  had  the  plaintiff  remained 
inside  of  the  car  he  would  not  have  been  injured,  this  does  not,  in 
itself,  bar  a  recovery  by  him  in  this  action,  though  it  turned  out, 
in  the  end,  that  the  platform  was  a  more  dangerous  place  than  the 
inside  of  the  car ;  yet  if  the  danger  of  overturning  was  imminent,  and 
the  plaintiff,  acting  upon  the  instinct  of  self-preservation,  placed 
himself  in  the  position  which  appeared  to  him,  as  a  reasonable  man, 
to  be  most  safe,  and  made  such  choice  as  a  person  of  ordinary 
prudence  and  care  placed  in  the  same  situation  might  have  made, 
this  does  not  constitute  negligence  on  the  part  of  the  plaintiff.  The 
peril  of  remaining  in  the  car  or  going  upon  the  platform  is  to  be 
judged  by  the  circumstances  as  they  then  appeared,  and  not  by  the 
result  The  fact  that  passengers  inside  of  the  car  were  not  injured 
does  not  prove  that  the  plaintiff  was  imprudent  or  negligent  in  going 
upon  the  platform ;  he  was  compelled  <to  choose  the  hazard  which 
appeared  to  him  to  be  the  least ;  that  is,  to  act  upon  the  probabilities 
as  they  appeared  at  the  time.' "  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $11,000  damages. 

S.  P.  Geii«  and  H.  V.  Morbhoxtsb,  for  appellant. 

D.  M.  DBUiASy  for  respondent. 

Patenon^  J.  —  This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  travelling  as  a  passenger  on  one 
of  defendant's  trains. 

Appellant  contends  that  the  judgment  and  order  should  be 
reversed,  because  plaintiff  failed  to  show  negligence  in  the  manage- 
ment of  the  train,  or  any  defect  in  the  defendant's  railroad  track. 

It  is  doubtless  true,  as  claimed  by  appellant,  that  in  cases  of  this 
character  the  burden  of  proof  is  upon  the  plaintiff  to  establish  neg- 
ligence on  the  part  of  the  defendant,  and  that  the  mere  fact  that  a 
passenger  was  injured  while  on  his  journey  is  not  sufficient  to 
raise  a  presumption  of  negligence  on  the  part  of  the  carrier.  But 
in  this  case  not  only  is  the  injury  admitted,  but  the  derailment  and 
overturning  of  the  car  are  undisputed  facts,  and  there  is  evidence 
tending  to  show  that  at  the  time  the  accident  occurred  the  train 
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was  running  down  a  steep  incline  leading  to  the  bed  of  a  riyer,  on  a 
new  and  curved  track,  at  an  unusual  and  dangerous  speed.    This 
showing  was  sufficient  to  throw  upon  the  defendant  the  burden  of 
proving  that  the  injury  was  not  caused  by  any  want  of  care  on  its 
part.  Boyce  v.  Cal.  Stage  Co.,  25  Cal.  460  (1) ;  Lawrence  v.  Green, 
70  Cal.  417, 59  Am.  Rep.  428  (2) ;  TreadweU  v.  Whittier,  80  Cal.  574, 
13  Am.  St.  Rep.  175 ;  Breen  v.  N.  Y.  C.  R.  R.  Co.,  109  N.  Y.  297. 
At  the  time  the  accident  occurred  the  plaintiff  was  standing  on  the 
platform  of  the  smoking  car,  and  it  is  claimed  that  he  cannot  recover 
for  the  injury  sustained  by  him,  and  that  defendant  is  relieved  from 
responsibility  therefor  by  the  provisions  of  section  484  of  the  Civil 
Code,  which  reads  as  follows:    "Every  railroad  corporation  must 
have  printed  and  conspicuously  posted  on  the  inside  of  its  passenger 
cars  its  rules  and  regulations  regarding  fare  and  conduct  of  its 
passengers;  and  in  case  any  passenger  is  injured  on  or  from  the 
platform  of  a  car,  or  on  any  baggage,  wood,  gravel,  or  freight  car,  in 
violation  of  such  printed  regulations,  or  in  violation  of  positive  ver- 
bal instructions  or  injunctions  given  to  such  passenger  in  person  by 
any  officer  of  the  train,  the  corporation  is  not  responsible  for  dam- 
ages for  such  injuries,  unless  the  corporation  failed  to  comply  with 
the  provisions  of  the  preceding  section."    Plaintiff  admitted  at  the 
trial  that  defendant  had  prefer  notices,  as  required  by  this  section, 
posted  in  all  of  its  cars,  and  that  he  had  full  knowledge  of  their 
contents  before  the  accident.   He  testified  that  he  had  gone  out  upon 
the  platform  immediately  before  the  accident,  in  consequence  of  the 
fear  that  some  disaster  would  occur ;  that  his  attention  was  directed 
to  the  speed  of  the  train  as  soon  as  it  passed  over  the  top  of  the 
grade  and  began  to  descend;  that  the  great  and  unusual  speed  at 
which  the  train  was  going,  taken  in  connection  with  the  fact  that 
the  road  was  new  and  temporary,  led  him  to  believe  that  an  accident 
would  occtu*,  and  that  he  went  out  upon  the  platform  intending  to 
jump  therefrom  to  the  sand  on  the  inside  of  the  curve,  where  he  be- 
lieved he  would  escape  with  less  injury  than  if  he  remained  in  the 
car,  and  that  he  had  no  sooner  reached  the  platform  than  the  car 
was  overturned  and  he  was  thrown  upon  the  ground ;  that  he  had 
been  for  a  long  time  in  the  employ  of  Wells,  Fargo  &  Co.,  had  ac- 
quired a  knowledge  and  skill  as  to  the  movement  of  trains,  could  dis- 
tinguish between  the  degrees  of  speed  by  the  motion  of  the  train, 


1.  Boyce  v.  Cal.  Stage  Co.,  25  2.  See  note  of  Lawrence  v.  Green, 
Cal.  460,  is  reported  in  9  Am.  Neg.  70  Cal.  417,  in  9  Am.  Ncg.  Cas  68, 
Cas.  66,  ante.  ante. 
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and  that  the  train  ran  faster  on  the  day  of  the  accident  than  ever 
before. 

The  evidence  of  the  defendant  tends  to  show  that  the  plaintiff  had 
been  upon  the  platform  several  minutes  before  the  accident  occurred, 
but  if  the  jury  believed  the  testimony  of  the  plaintiff,  it  was  for 
them  to  say  whether  the  circumstances  were  such  as  would  lead  a 
person  of  ordinary  prudence  to  act  as  the  plaintiff  did.  The  inquiry 
is:  Where  there  has  been  an  unsuccessful  attempt  to  escape  danger 
in  an  accident,  was  the  attempt  which  was  made  an  unreasonable 
or  rash  act?  Or  was  it  one  which  a  person  of  ordinary  care  and 
prudence  might  do  under  the  circumstances?  The  answer  to  this 
inquiry  cannot  be  made  to  depend  upon  the  result  of  the  attempt  to 
escape,  nor  upon  the  result  which  would  have  occurred  if  the  attempt 
bad  not  been  made.  It  would  be  unreasonable  to  require  a  passen- 
ger in  case  of  accident  to  judge  with  absolute  certainty  the  degree 
(rf  danger  attending  him  if  he  made  no  effort  to  escape,  and  the 
absolute  consequences  of  an  effort  to  escape.  He  must  act  upon  the 
probabilities  of  an  effort  to  escape  as  they  appear  to  him,  and  choose 
that  hazard  which  seems  to  him,  as  a  person  of  prudence,  to  be  the 
least.  Of  course,  the  facts  that  he  was  injured  in  the  attempt  to 
escape,  and  that  those  who  remained  in  the  car  escaped  without 
injury,  are  circumstances  which  the  jury  should  consider  in  deter- 
nsining  whether  he  acted  as  a  man  of  ordinary  prudence  would 
under  the  circumstances;  but  where  he  has  acted  in  the  manner 
described,  it  cannot  be  said  that  his  attempt  to  escape  constituted 
contributory  negligence.  Twomley  v,  C.  P.  N.  &  E.  R.  R.  Co.,  69 
N.  Y.  160  (1),  25  Am.  Rep.  162 ;  Iron  R.  R.  Co.  v.  Mowery,  36  Ohio 
St.  418  (2),  38  Am.  Rep.  597. 

In  Buel  V.  N.  Y.  C.  R.  R.  Co.,  31  N.  Y.  319  (3),  88  Am.  Dec.  271, 
the  court  said:  "The  statute  exempts  a  railroad  company  from 
liability  to  a  passenger  who  shall  be  injured  while  on  the  platform 
of  a  car,  etc.,  in  violation  of  the  printed  regulations  of  the  company, 
posted  up  at  the  time,  in  a  conspicuous  place,  inside  of  its  passenger 
cars  then  in  the  train ;  provided  the  company,  at  the  time,  furnished 
room  inside  its  passenger  cars  sufficient  for  the  proper  accommoda- 
tion of  the  passengers.  Laws  of  1860,  c.  140,  sec.  46.  There  was 
in  this  case  a  printed  regulation  pursuant  to  this  statute  posted  in 

L   Twomley  v.  Central  Park,  etc.,  Neg.  Gas.  176. 

R.  Co..  69  N.  Y.  158,  is  reported  in  3.    Buel  v,  N.  Y.  Cent.  R.  Co.,  31 

5  Am.  Ncg.  Cas.  217.  N.  Y.  314,  is  reported  in  5  Am.  Neg. 

2.    Iron  R.  R.  Co.  v,  Mowery,  36  Cas.  87. 
Ohio  St  418,  is  reported  in  6  Am. 
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a  conspicuous  place  inside  the  car,  prohibiting^  pa 
standing  or  riding  on  the  platfonp  of  any  car.  B 
statute  nor  the  regulation  has  any  application  to  a 
present  one.  ♦  *  ♦  The  statute  was  intended  t 
imprudent  act  of  standing  or  riding  on  the  platfor 
absolve  railroad  companies  from  responsibility  for 
which  might  happen  at  that  place  when  a  passenger  i 
it,  while  justifiably  entering  or  leaving  the  cars."  ] 
was  held  that  although  the  plaintiff  was  injured  wh 
to  escape  from  the  car  in  a  collision,  and  although  t 
in  the  same  car  with  him,  who  kept  their  seats,  escaj 
he  could  not  be  held  guilty  of  contributory  neglig 
acted  with  ordinary  care  and  prudence. 

We  have  carefully  examined  the  instructions  of  th< 
jury,  and  find  no  error  in  any  of  them. 

The  court  erred  in  sustaining  plaintiff's  objections 
tions  asked  by  defendant  as  to  the  conduct  of  the  pa 
remained  in  the  car,  and  whether  any  of  them  was  inju 
of  the  action  of  other  passengers  in  such  cases  is  co 
part  of  the  res  gestae,  and  to  show  what  they,  being 
dangerous  situation,  deemed  prudent  conduct.  The 
equal  interest  in  protecting  themselves,  and  will  be 
have  done  what  appeared  to  them  to  involve  the  least 

This  error  was  cured,  however,  by  other  testii 
appears  not  to  be  disputed — ^showing  that  there  wei 
passengers  in  the  car  besides  plaintiff,  and  that  they 
in  their  seats  until  the  car  was  overturned,  and  all  esc 

There  is  another  error  assigned,  based  upon  the  r 
court  to  allow  defendant  to  ask  how  often  plaintiff  had  t 
the  road  prior  to  the  accident ;  but  as  evidence  on  the  1 
afterwards  without  objection,  no  prejudice  can  be  p 
the  ruling  complained  of. 

There  was  one  error  which  we  think  was  prejudicia 
entitles  the  appellant  to  a  new  trial.  The  plaintiff  testi 
car  left  the  track  immediately  after  he  reached  the  ph 
''just  as  I  [he]  had  stepped  out  of  the  car  door  the  crsu 
was  claimed  by  the  defendant,  and  it  attempted  to  show 
that  plaintiff  was  improperly  on  the  platform ;  that  he  \i 
through  fear  of  an  accident ;  that  he  had  been  standing 
form  in  violation  of  its  regulations  several  minutes  befc 
dent  occurred,  and  was  consequently  guilty  of  contrib 
gence.    The  conductor  testified  that  he  left  the  smoking 
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three  minutes  before  the  accident  occurred,  and  that  plaintiff  went 
out  with  him ;  that  the  train  was  not  going  as  fast  then  as  it  had  on 
former  occasions  at  the  same  point,  and  while  plaintiff  was  on  board ; 
that  he  gave  the  brakeman  orders  to  let  off  the  brakes,  walked  back 
into  the  smoking  car  and  took  his  seat,  while  the  plaintiff  remained 
standing  on  the  platforin.    The  defendant  then  called  S.  W.  Smith, 
who  was  one  of  the  three  passengers  in  the  car  at  the  time  of  the 
accident,  and  he  was  asked  to  state  whether  Mr.  Clark,  the  con- 
ductor, returned  into  the  smoking  car  after  he  and  plaintiff  left  it, 
and  before  the  accident  occurred.    Plaintiff  objected  to  the  question, 
on  the  ground  that  it  was  immaterial ;  the  court  sustained  the  objec- 
tion, and  defendant  excepted. 

The  question  whether  plaintiff  went  upon  the  platform  under  the 
circumstances  narrated  by  him  was  a  most  important  one;  in  fact 
the  main  question  in  the  case  is,  whether  he  acted  as  a  prudent  man 
would  under  the  circumstances.  In  determining  that  question,  the 
length  of  time  he  remained  upon  the  platform,  and  the  conduct  of 
others  on  the  train,  including  the  officers  of  the  train,  is  material, 
competent,  and  important.  The  testimony  of  the  conductor,  if  true, 
would  tend,  not  only  to  impeach  the  testimony  of  the  plaintiff  as  to 
the  length  of  time  he  stood  on  the  platform,  but  directly  to  prove 
that  there  was  no  apparent  reason  for  alarm  at  the  time  the  accident 
occurred.  To  enable  the  jury  to  decide  whether  the  conductor's 
account  of  the  circumstances,  or  that  of  the  plaintiff,  was  correct,  the 
testimony  of  Smith,  a  disinterested  witness,  might  have  been  impor- 
tant. It  certainly  yras  material  and  competent,  and  should  have 
been  admitted. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

McPari«and  and  Pox,  J.  J.,  and  B^ATTYt  Ch.  J.,  concuned. 

Works,  J.,  concurred  in  the  judgment. 

Shartstbin,  J.,  dissented. 

Thornton^  J*  (dissenting)  —  I  dissent.  The  exclusion  of  the 
testimony  of  Smith  on  which  the  reversal  is  ordered  could  not  pos- 
sibly have  caused  any  injury  to  the  defendant.  Evidence  of  the 
return  of  the  conductor  before  the  catastrophe  occurred  in  which  the 
plaintiff  was  injured  was  already  in  and  uncontradicted.  The  con- 
ductor had  already  testified  to  the  fact  of  such  return.  The  time  of 
the  return  of  the  conductor  from  the  platform  could  not  possibly 
show  how  long  the  plaintiff  stood  on  the  platform,  as  the  conductor, 
when  he  returned,  left  the  plaintiff  standing  on  the  platform.  The 
evidence  shows  that  the  conductor  and  plaintiff  went  on  the  plat- 
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form  at  the  same  time.  The  conductor  returned,  leaving  plaintiff 
on  the  platform.  How  could  the  time  of  the  return  of  the  conductor 
show  how  long  plaintiff  remained  on  the  platform  after  such  return? 
If  the  return  of  the  conductor  from  the  platform  could  show  any- 
thing as  to  the  time  that  the  plaintiff  remained  on  the  platform  after 
such  return,  the  fact  of  his  return  was  already  in  evidence  and  un- 
contradicted. A  case  carefully  and  laboriously  tried  should  not  be 
sent  back  for  a  new  trial  for  an  error,  if  any,  so  trifling. 


LYNN  V.  SOUTHERN  PACIFIC  COMPANY. 

Supreme  Courts  California^  Ju'f^i  18^4, 

[Reported  in  103  Cal.  7.] 

RIDING  ON  PLATFORM— THROWN  OFF  CAR  AT  CURVE.— Where 
a  passenger  boarded  a  train  and  was  obliged  to  ride  on  the  platform, 
owing  to  the  crowded  condUion  of  the  cars,  and  the  train  was  run  at  a 
high  rate  of  speed  upon  a  curved  track,  or  over  cross-tracks,  causing  a 
severe  jar  or  jolt  whereby  the  passenger  was  thrown  from  the  platform 
and  was  injured,  the  railroad  company  was  negligent,  and  was  liable  in 
damages  to  the  passenger. 

RIDING  ON  PLATFORM— WHEN  NOT  CONTRIBUTORY  NEGLI- 
GENCE.— ^A  passenger  was  not  guilty  of  contributory  negligence  in  rid- 
ing upon  the  platform  of  a  train  where  it  was  shown  that  the  cars  were 
crowded,  and  there  was  no  warning  not  to  so  ride. 

APP35AI,  from  a  judgment  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  and  from  an  order  denying  a  new  trial. 
The  facts  appear  in  the  opinion.    Judgment  affirmed. 

W.  H.  L.  Barnes,  for  appellant. 

Cope,  Boyd,  Pipibi^d  &  Hoburg,  for  respondent. 

Garoutte,  J*  —  This  is  an  action  to  recover  damages  for  injuries 
received  by  the  plaintiff  while  a  passenger  upon  the  road  of  the 
defendant.  The  injuries  were  of  a  permanent  character  and  very 
serious,  and  the  verdict  of  seven  thousand  five  hundred  dollars  is 
not  assailed  as  being  excessive.  The  defendant  appeals  from  the 
judgment  and  order  denying  a  motion  for  a  new  trial. 

Thci  record  discloses  no  exceptions  taken  to  the  introduction  or 
exclusion  of  testimony.  Neither  are  there  any  exceptions  taken  to 
the  charge  of  the  court.  A  motion  for  a  nonsuit  was  made,  and 
denied,  and  this  appeal  is  now  before  us  upon  the  question  as  to  the 
sufficiency  of  the  evidence  to  support  the  verdict  of  the  jury.  There 
being  no  exceptions  to  the  charge  of  the  court — ^and  it  is  possible 
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no  just  exception  could  have  been  made  thereto— the  law  by  which 
wc  are  to  be  guided  in  considering  the  merits  of  this  appesd  is  set- 
tled, and  aU  investigation  upon  that  point  foreclosed ;  for  the  law  of 
the  case,  as  far  as  the  decision  of  this  court  is  concerned,  is  the  law 
that  guided  the  jury  in  its  deliberations  in  the  trial  court 

The  undisputed  facts  of  the  case  may  be  stated  as  follows :  Upon 
the  thirtieth  day  of  May,  1891,  a  legal  holiday,  the  plaintiff  was  a 
passenger  upon  the  defendant's  train  of  cars  travelling  from  San 
Francisco  to  Shell  Mound  Park,  having  purchased  a  return  ticket. 
The  train  was  an  excursion  train,  there  being  a  picnic  at  the  afore- 
said park.  Late  in  the  afternoon  he  boarded  a  train  to  return  to 
the  dty,  but,  owing  to  the  great  number  of  people  desirous  of 
returning  to  the  dty  at  that  time,  he,  in  company  with  many  others, 
was  unable  to  secure  room  inside  of  the  cars,  and  thereupon  stood 
upon  the  platform.  The  exact  cause  of  the  accident  is  a  disputed 
question,  but  in  course  of  the  return  trip  the  plaintiff  fell  from  the 
platform  and  was  badly  injured. 

That  portion  of  the  charge  of  the  court  which  is  material  to  the 
present  investigation  is  as  follows : 

"I  instruct  you,  therefore,  that  if,  from  all  the  evidence  given 
before  you,  you  believe  that  the  said  train  stopped  at  Shell  Mound 
station,  the  plaintiff  was  justified  in  taking  passage  thereon,  unless 
you  also  believe  the  defendant  or  its  servants  gave  warning  to  per- 
sons there  in  waiting  not  to  take  passage  thereon,  and  that  such 
warning  was  understood,  or  ought  to  have  been  understood,  by  the 
plaintiff;  and,  if  he  took  passage  thereon  without  such  warning 
given,  he  was  rightfully  a  p^issenger  on  said  train,  and  it  was  then 
the  duty  of  the  defendant  to  furnish  him  room  and  accommodations 
inside  of  the  passenger  car ;  atui further,  if  you  belieue  that  the  plaintiff 
(Sd  ¥Ki  in  fad  hear  or  know  of  any  warmng  giuen,  if  you  l)elieue  any  was  given, 
then  he  cannot  te  affected  by  such  warning,  ami  was  justified  in  taking  passage 
on  that  train. 

"Keeping  in  mind  what  I  have  already  said  to  you,  I  further  in- 
struct you  that  if,  from  all  the  facts  and  circumstances  given  in 
evidence  before  you,  you  find  and  believe  that  plaintiff  was  lawfully 
upon  that  train  as  a  passenger  within  the  rules  just  stated  to  you, 
upon  the  return  passage  from  Shell  Mound,  and  that  the  defendant 
fauled  to  furnish  him  room  inside  the  car  by  reason  of  its  crowded 
condition,  and  that  he  was  obliged  to,  and  did,  for  that  reason,  stand 
and  ride  upon  the  platform,  and  if  you  believe  that  while  he  was  so 
landing  and  riding  on  the  platform  the  defendant,  by  its  servants, 
'negligently  and  carelessly  managed  and  ran  its  said  train  at  such  a 
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rate  of  speed,  so  that,  by  reason  thereof,  in  passing  over  a  curve  in 
said  railroad,  *  *  *  that  the  car  upon  the  platform  of  which 
plaintiff  was  so  standing  was,  by  reason  of  such  careless,  negligent 
management  of  the  train,  and  by  such  rate  of  speed,  so  swayed, 
shaken,  jarred,  and  jolted,  that  the  plaintiff,  without  any  fault  or 
negligence  on  his  part,  but  by  or  in  consequence  of  the  negligence 
of  the  defendant,  as  charged  in  the  amended  complaint,  was  thrown 
off  from  said  car  and  the  platform  thereof  to  and  on  the  ground,  and 
thereby  injured,  your  verdict  will  be  for  the  plaintiff. 

"I  also  instruct  you  that  if  a  railroad  company  receives  upon  its 
cars  more  pasengers  than  it  can  furnish  accommodations  for  inside 
the  cars,  and  for  that  reason  some  are  compelled  to  stand  and  ride 
on  the  platform,  it  is  the  duty  of  the  company  to  take  that  condition 
of  things  into  account  in  the  management  of  the  train  and  the  rate 
of  speed  with  which  it  is  run.  It  cannot  act  in  disregard  of  the 
actual  state  of  things  which  it  permits  or  suffers.  In  that  case  the 
obligation  of  the  railroad  company  to  passengers  whom  it  receives 
upon  crowded  cars  is  that  it  will  furnish  such  increased  and  more 
watchful  and  solicitous  care,  skill,  and  attention  as  the  crowded 
condition  of  the  cars  require. 

"If,  therefore,  the  crowd  of  passengers  applying  for  passage  or 
crowding  upon  the  cars  is  so  great  that  it  cannot  be  controlled  by 
the  train  officers,  and  thereby  overcrowds  and  overloads  the  train, 
it  is  the  right  of  such  officers  to  hold  the  train  until  they  can  secure 
the  proper  control  of  it,  and  as  between  the  company  and  passen- 
gers on  board,  to  whom  tickets  have  been  sold  for  the  trip,  entitling 
them  to  travel  thereon,  it  is  the  duty  of  the  train  officials  to  do  so, 
and  to  furnish  room  inside  to  all  such  persons.  If  they,  however, 
proceed  upon  the  trip  without  doing  so,  it  is  their  duty  to  use  the 
utmost  care  and  diligence  of  very  cautious  persons  for  the  safe 
carriage  of  the  passengers,  having  regard  to  the  actual  location  upon 
the  train  which  the  latter  are  compelled  to  take.  The  omission  to 
use  such  degree  of  care  is  negligence  on  the  part  of  the  company." 

The  verdict  must  be  sustained  upon  all  questions  where  a  sub- 
stantial conflict  of  evidence  is  presented  by  the  record.  Measured 
by  this  test,  respondent's  evidence  must  be  taken  as  true,  and  it 
follows  that  this  train  was  travelling  at  a  very  rapid  rate  of  speed, 
and,  while  so  moving,  owing  to  the  fact  that  it  was  running  upon  a 
curved  track,  or  over  cross-tracks,  or  for  both  of  these  causes,  a 
severe  jar  or  jolt  was  occasioned  which  caused  respondent  to  fall 
from  the  platform  underneath  the  wheels  of  the  car.  In  this  regard 
the  plaintiff  testifies  as  follows:     "The  train  on  this  occasion  ran 
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faster  than  it  ever  did  before.    It  ran  very  fast.    ♦    *    ♦     It  ran 

down  to  the  mole  very  fast.    In  my  experience,  it  ran  faster  than  it 

usually  did  going  down  there.    It  continued  at  that  rate  of  speed  up 

to  the  time  I  fell.    ♦    ♦    ♦    At  the  point  where  I  was  jolted  off, 

the  train  was  going  unusually  fast."    The  manner  of  the  accident 

is  thus  described  by  him :    "The  way  I  experienced  it,  the  car  was 

kind  of  going  half  over  off  the  track  and  gave  a  sudden  jolt,  and 

the  way  in  giving  this  jolt  I  lost  my  hold  behind  me  of  this  iron 

rod  I  had  hold  of,  and  I  felt  myself  going,  and  I  fell  off,  and  that 

was  all  I  know  of  it    One  of  the  jolts  was  made  near  the  switch 

there.    [Pointing  to  the  diagram.]    Well,  it  seemed   the   wheels 

struck,  and  kind  of  threw  the  car  half  way  over  like.    That  was  the 

sensation  I  had,  and  I  could  hear  everybody  scream.    It  broke  my 

hold.    I  don't  remember  what  situation  I  went  off  in,  or  how  I 

struck." 

The  witness,  Miss  Hilda  Treanor,  says :  "After  the  train  left 
Shell  Mound  and  came  down  to  the  Oakland  mole,  it  was  running 
very  fast  I  remember  about  the  time  Mr.  Lynn  fell  off,  or  was 
thrown  off,  the  train  seemed  to  lurch  a  little  bit.  When  he  was 
thrown  off  I  lieard  an  outcry  among  the  ladies  inside  of  the  car. 
About  that  time  I  heard  a  great  many  exclamations  of  surprise,  for 
instance,  'Gracious!'  and  'My  Gracious!'  and  words  meaning  the 
same  thing.  The  lurch  of  the  train  partly  threw  down  the  persons 
who  were  standing  within  the  aisle  of  the  car.  It  had  the  same 
effect  upon  them  as  it  had  upon  me ;  it  threw  them  down.  I  mean 
by  that  I  would  have  fallen  upon  the  floor  but  for  the  people  stand- 
ing around  me.  They  went  over  on  the  seats  against  people  who 
were  sitting  in  the  seats.  As  far  as  I  can  recollect,  people  were 
unbalanced,  and  I  myself  would  have  fallen  on  the  floor  had  there 
not  been  somebody  I  fell  against.  As  it  was,  I  did  not  fall  right 
over,  and  as  far  as  I  notice4^everybody  standing  in  the  aisle  the  same 
thing  happened  to  them." 

Captain  William  Treanor  says :  "The  train  seemed  to  be  running 
extremely  fast,  as  I  thought,  as  it  came  down  the  Oakland  mole. 
•  *  ♦  The  train  gave  a  very  heavy  lurch,  and  knocked  a  number 
of  people  down  who  were  standing  in  the  aisles  where  I  was.  I 
was  standing  up  and  the  young  lady  just  inside  the  door,  and  we 
both  got  knocked  down,  and  fell  over.  I  was  facing  the  forward 
end  of  the  car,  and  both  of  us  got  knocked  over  to  the  right.  The 
women  screamed.  Some  of  them  said  the  car  must  have  jumped 
the  track.  I  cannot  remeiQber  that  the  car  slowed  up  prior  to  that 
time,    ♦    ♦     ♦    The  train  ran  faster  than  I  have  been  in  the  habit 


96  AMERICAN  NEGLIGENCE  CASES. 

of  feeling  trains  run.  *  *  ♦  i  thought  it  ran  faster  than  I  ha< 
ever  seen  it  run  on  that  road.  ♦  *  ♦  But  where  I  saw  the  lurcl 
down  on  the  mole,  I  could  not  positively  define  the  point,  it  wa 
running  at  an  extraordinary  fast  rate  of  speed." 

The  testimony  of  these  witnesses  is  controlling  upon  these  ques 
tions,  and  applying  the  law  given  by  the  trial  court  to  the  jury  a 
to  the  great  care  which  should  be  exercised  by  a  common  carrie 
where  the  cars  were  so  heavily  overloaded,  as  in  the  present  case 
the  jury  were  entirely  justified  in  sa3ring  that  the  defendant  wa 
guilty  of  negligence  in  nmning  its  train  at  the  rate  of  speed  that  thi 
train  was  moving,  especially  in  view  of  the  defects  in  the  track  o 
roadbed,  whatever  they  may  have  been,  that  caused  the  jar  or  jol 
to  the  cars,  which,  as  we  have  seen,  so  greatly  disturbed  the  pass^ 
gers.  The  defendant  should  not  have  allowed  so  many  passenger 
to  have  gone  upon  its  cars,  and,  if  it  was  unable  to  prevent  then 
from  so  doing,  it  had  the  right  to  refuse  to  move  the  train  unde; 
such  circum-stances ;  but  if  it  did  not  pursue  that  course,  and  under 
took  tx>  transport  all  passengers  that  were  on  board,  whether  withii 
the  cars  or  upon  the  platforms,  it  was  under  obligations  to  exercise 
the  additional  care  commensurate  with  the  perils  and  dangers  sur 
rounding  the  passengers  by  reason  of  the  overcrowded  condition  o 
the  cars. 

Was  the  plaintiff  guilty  of  contributory  negligence?  In  view  o 
the  instructions  of  the  court,  it  is  clear  that  he  was  not.  In  speaking 
as  to  the  claim  of  the  defendant  that  warning  was  given,  the  cour 
instructed  the  jury :  "If  you  believe  the  plaintiff  did  not  in  fact  hea 
or  know  of  any  warning  given,  if  you  believe  any  was  given,  thei 
he  cannot  be  affected  by  such  warning,  and  was  justified  in  taking 
passage  on  that  train."  The  plaintiff  testified  in  unequivocal  ternn 
that  he  did  not  hear  or  know  of  any  warning  given,  and  many  othe 
passengers  testified  to  the  same  effect  with  reference  to  themselves 
The  evidence  in  this  regard  is  sufficient  to  create  a  substantial  con 
flict  as  to  whether  in  fact  the  passengers  were  warned  not  to  crow( 
the  train  and  that  a  second  train  would  soon  arrive ;  but,  beyond  th< 
question  of  conflict  of  evidence,  the  plaintiff  says  he  heard  and  knev 
of  no  such  warning,  and,  under  iflie  law  given  to  the  jury  which  wi 
have  just  quoted,  he  had  a  right  under  those  circumstances  to  g< 
upon  the  train,  and,  if  there  was  no  room  within  the  car,  he  thei 
had  a  right  to  stand  and  ride  upon  the  platform;  and,  being  s( 
situated  by  the  force  of  circumstances  over  which  the  defendant,  a 
we  have  seen,  had  complete  control,  he  was  a  lawful  passenger 
with  all  the  rights  of  any  other  passenger,  and  entitled  to  the  sani( 
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care  and  coasideration  at  the  hands  of  the  company.  The  fact  that 
he  was  compelled  to  stand  upon  the  platform,  and  was  thus  more 
unfortunate  and  more  inconvenienced  than  his  friends  who  were 
able  to  crowd  within  the  car,  is  wholly  immaterial.  Their  legal 
rights  were  the  same.  The  duties  and  obligations  of  the  defendant 
to  tihem  were  the  same. 

It  is  claimed  ^he  verdict  is  contrary  to  law  in  this,  that  the  court 
charged  the  jury  that  if  they  found  as  a  fact  that  other  cars,  rea- 
sonable in  number  and  seating  capacity,  were  produced  by  the 
defendant  within  a  reasonable  time,  prior  to  or  after  the  time  at 
which  plaintiff  took  his  position  on  1/he  car,  and  on  which  plaintiff 
might  have  safely  ridden,  and  that  plaintiff  was  apprised  thereof,  an 
eager  desire  on  his  part  to  take  the  overcrowded  car  in  order  to  reach 
his  destination  was  not  a  reasonable  cause  of  necessity.  The  evidence 
covered  by  the  instruction,  substantially  stated  above,  is  not  such 
as  to  make  the  question  one  of  law.  It  may  be  said  that  the  evi- 
dence is  fairly  conflicting,  both  as  to  the  additional  accommoda- 
tions to  be  furnished,  and  that  the  plaintiff  was  apprised  thereof. 
Again,  all  presumptions  are  in  favor  of  the  verdict.  And  if  the 
court's  charge  includes  instructions  of  law  sufficient  to  support  the 
verdict  when  applied  to  the  evidence  found  in  the  record,  then  the 
verdict  must  be  upheld,  even  though  there  be  no  suf&cknt  evidence 
to  support  the  verdict  upon  some  other  theory  of  the  case  covered 
by  other  instructions  of  the  court.  It  foHows  that  if  the  evidence, 
when  considered  in  the  light  of  the  law  we  have  quoted,  is  sufficient 
to  support  the  verdict,  then  the  verdict  cannot  be  against  law. 

We  also  thinlc  the  motion  for  a  nonsuit  was  properly  denied. 

Much  that  we  have  already  said  as  to  the  sufficiency  of  the  evidence 

to  support  the  verdict  is  opposed  to  appellant's  contention  in  this 

regard.   As  we  have  seen,  the  evidence  established  a  want  of  proper 

care  in  the  running  of  the  train  at  a  high  rate  of  speed,  and  doubly 

so  when  we  consider  that  defects  in  the  track  or  other  causes  existed 

which  caused  the  severe  jolting  and  jarring  of  the  cars.    Neither  was 

the  defendant  guilty  of  contributCMy  negligence  in  riding  upon  the 

platform  under  the  circumstances  depicted  by  his  evidence.    The 

law  given  to  the  jury  by  the  court  upon  this  point  is  entirely  sound. 

For  die  foregoing  reasons,  it  is  ordered  that  the  judgment  and 

order  be  affirmed. 

Haxrison  and  Van  Pi.bkt,  J.  J.,  concurred. 
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ESREY  V.  SOUTHERN  PACIFIC  COMPANY. 

Supreme  Court,  California^  March,  i8pi. 
[Reported  in  88  Cal.  399.] 

STANDING  BETWEEN  TRACK  AND  PLATFORM— STRUCK  BY 
TRAIN. — Where  plaintiff  stood  in  a  space  between  the  track  and  a  raised 
platform,  and  was  struck  and  injured  by  a  passing  train  of  defendant's, 
she  believing  she  could  safely  stand  there  without  being  struck  byjhe 
train^  she  was  guilty  of  contributory  negligence,  although  defendant's 
employees  saw  her  in  time  to  have  avoided  the  accident,  and  could  not 
recover,  where  it  was  not  shown  that  the  running  of  the  train  against 
plaintiff  was  willful  or  wanton,  and  judgment  for  plaintiff  for  $5000  was 
reversed  (1). 

AppSAI,  from  a  judgment  of  the  Superior  Court  of  Tulare  County, 
and  from  an  order  denying  a  new  trial.  The  facts  appear  in  the 
opinion.    Judgment  reversed, 

B.  L.  Craio,  Horace  Hawbs  and  P.  D.  Wioginton»  for 
appellant. 

Justin  Jacobs  and  W.  A.  Gray,  for  respondent. 

Vanellff,  C.  —  This  was  an  action  for  damages  for  personal 
injuries.    The  plaintiff  had  a  verdict  and  judgment  for  five  thousand 


1.  On  a  subsequent  trial  of  this 
case  there  was  a  verdict  and  judg- 
ment for  plaintiff,  which,  o]|  appeal, 
was  affirmed  (103  Cal.  541).  In  its 
opinion  the  court  said  (per  Gar- 
OX7TT9,  J.):  "For  our  present  pur- 
poses the  following  facts,  as  testified 
to  by  plaintiff,  are  deemed  material: 
Upon  attempting  to  leave  the  depot 
grrounds  of  defendant,  and  with  a 
view  of  going  around  the  end  of  the 
depot  platform,  plaintiff  cro6sed  the 
railroad  track,  and  thereupon  found 
herself  between  th^e  outside  rail  of 
the  track  and  the  platform  of  the 
depot,  which  platform  was  about  five 
feet  in  height;  and  the  width  of  this 
intervening  space  w^s  about  three 
feet  At  this  mbment  of  time  a  train 
came  backing  toward  her,  composed 
of  flat-cars,  which  prevented  her  go- 
ing further,  and  for  her  own  safety 
she  stood  againist  the  side  of  the 
platform,  with  the  object  of  allowing 
the  cars   to   pass  by.    The  original 


width  of  this  space  being  but  three 
feet,  and  the  cars  extending  some 
distance  outside  and  be/ond  the 
track,  it  is  apparent  that  she  at  this 
time  was  in  such  close  quarters  as 
to  be  not  only  in  an  unpleasant  posi- 
tion, but  it  may  be  said  a  dangerons 
one.  And  it  will  be  further  con- 
ceded that  she  found  herself  in  that 
position  by  reason  of  her  own 
thoughtlessmess  and  want  of  care. 
One  or  more  cars  passed  her  at  this 
time,  and  there  is  no  question  but 
that  the  two  brakemen,  and  possibly 
the  engineer  and  fireman,  saw  her 
standing  in  this  position.  The  train 
was  backed  a  short  distance  beyond 
the  point  where  she  stood,  when  it 
stopped  a  moment,  a  box-car  was 
aittached  thereto,  and  it  then  started 
to  retrace  its  course.  When  the  box- 
car oame  to  the  pcMUt  where  plaintiff 
was  standing,  it  being  wider  than  the 
flat-cars,  a<nki  leaving  a  space  next  to 
the  platform  of  not  more  than  four- 
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dollars,  and  the  defendant  appeals  from  the  judgment,  and  an  ord«er 
denying  its  motion  for  a  new  trial. 

The  following  are  the  material  facts :    The  accident  occurred  at 
Leemore,  a  small  town  between  Tulare  and  Huron,  on  the  afternoon 
of  February  13,  1889.    The  plaintiflE  had  gone  to  the  depot  with  a 
friend,  one  Miss  Furnish,  to  bid  good-by  to  an  acquaintance,  one 
Mrs.  Shively,  who  took  the  freight  train  which  passed  Leemore  about 
that  time.    The  general  features  of  the  locality  are  as  follows :    The 
main  track  ran  east  and  west.    Almost  parallel  with  it,  and  a  few 
feet  to  the  south,  was  a  side-switch  which  ran  alongside  a  platform 
about  four  feet  high  and  came  into  the  main  track  a  little  farther 
to  the  east.    The  platform  was  about  one  hundred  feet  long,  and 
was  about  three  feet  from  the  first  rail  of  the  6ide-«witch.    The  train 
was  headed  towards  the  east,  its  forward  part,  consisting  of  the 
engine  and  some  flat-cars,  uncoupled  from  die  caboose  (which  was 
left  standing  in  the  main  track  opposite  the  platform)  for  the  pur- 
pose of  taking  on  some  box-cars  which  were  on  the  western  end  of 
the  side-switch. 
Mrs.  Shively  got  into  the  caboose,  and  the  plaintiff  and  Miss  Fur- 


teen  inches,  it  inevitably  struck  her, 
and  the  injury  resulted.  Upon-  the 
foregoing  state  of  facts  we  think  the 
jury  entirely  justified  in  finding  a 
ver£ct  in  favor  of  plaintiff."  (In 
view  of  the  suggestion  of  the  court 
when  the  former  appeal  was  heard, 
Ae  plaintiff  prior  to  the  present  trial 
in  the  conrt  below  amended  her 
complaint,  by  charging  the  acts  of 
the  defendant  to  have  been  willfully 
and  wantonly  done).  Continuing 
the  court  said:  "Whatever  may 
have  been  said  by  the  court  in  the 
Conner  appeal,  as  to  the  character 
and  weight  of  evidence  was  said  ex- 
pressly in  view  of  the  fact  that  the 
viOfnlness  and  wantonness  of  the 
acts  of  defendant  were  not  matters 
before  the  court;  and  for  these 
RasoQs  we  are  not  called  upon  to 
compare  the  evidence  disclosed  by 
tbe  record  in  that  case  with  the  evi- 
nce now  before  us,  for  the  purpose 
of  showing  any  existing  differences 
therein,  and  thus  avoiding  the  bind- 


ing effect  of  the  principle  of  the  law 
of  the  case.  It  is  cooclusively 
shown  that  the  evidence  was  con- 
sidered in  the  light  of  the  complaint 
then  before  the  court,  and  in  that 
light  ak>ne,  when  we  look  to  the 
language  of  the  opinion.  It  is  there 
said:  'But  the  defendant's  employees 
saw  her  in  time  to  have  avoided  the 
accident,  and  hence  were  bound  to 
use  care.  The  brakemen  ought  to 
have  stopped  the  train,  and,  if  neces- 
sary, compelled  her  to  get  out  of 
harm's  way.'  If  such  was  the  duty 
of  the  brakemen  (and  we  have  no 
doubt  of  it)  the  defendant  was  liable 
in  deunages  for  a  violation  of  that 
duty;  for  the  brakemen  did  not  stop 
the  train-  and  allow  or  compel  the 
plaintiff  to  remove  from  her  dan- 
gerous situation.  And  the  language 
used  by  the  learned  commissioner 
indicates  that  if  the  complaint  had 
been  sufficiently  broad  in  its  allega- 
tions the  judgment  would  not  have 
been  reversed."    Judgment  affirmed. 
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tdsh,  having  taken  leave  of  her,  started  to  go  around  by  the  western 
end  of  the  platform  to  the  street,  which  crossed  the  track  there. 
They  changed  their  minds,  however,  and  went  towards  the  eastern 
end.  By  this  time  the  engine  and  the  platform-cars  were  backing 
down  the  side-switch,  and  plaintiff  was  aware  of  the  fact.  She  says: 
"I  knew  the  train  was  switching  before  I  crossed,  but  I  thought  I 
had  time  to  escape  any  danger."  "And  I  thought  that  the  space 
between  the  cars — I  had  never  paid  any  particular  attention  to  that, 
— and  I  thought  that  the  space  between  the  cars  and  the  platform 
would  be  wide  enough  that  I  could  walk  right  along  without  being 
injured  in  the  least."  She  "crossed  the  switch  just  at  the  end  of  the 
box-care."  Miss  Furnish  did  not  cross  the  switch.  In  this  regard 
plaintiff  says :  "At  this  time  Miss  Furnish  was  with  me.  She  did 
not  cross  the  track  with  me.  I  told  her  I  thought  we  had  ampl( 
time  to  get  across.  I  don't  know  what  her  answer  was  exactly.  ] 
know  she  didn't  come.  I  could  not  say  whether  she  said  anything 
to  me  about  going,  or  that  there  was  not  time  to  cross  the  trad 
before  the  cars  came.  There  was  no  time  for  talking.  She  migh 
have  spoke,  but  I  did  not  hear."  Miss  Furnish  says  that  she  did  no 
cross  because  she  was  afraid. 

There  were  two  brakemen  employed  on  the  train.  One  of  then 
(Ferguson)  was  on  the  ground  near  the  box-car,  for  the  purpose  c 
signaling  the  engineer.  The  other  (Williams)  was  on  the  end  c 
the  flat-car,  but  got  down  to  make  the  coupling  when  the  end  c 
the  train  neared  the  box-car.  He  says:  "A  young  lady  ran  ii 
between  the  box-car  and  the  flat-car,  and  I  told  her  to  'get  out  c 
there,  or  you  will  get  hurt,'  and  she  said,  'I  am  not  afraid.' "  Th 
fact  that  he  did  say  this  is  corroborated  by  Miss  Furnish,  by  on 
Benton,  "an  engineer  and  pumper"  about  the  station,  and  by  Mr 
iShively.  The  plaintiff  says  that  if  the  brakeman  spoke  to  her  sk 
did  not  hear  him,  and  it  is  assumed  that  her  statement  in  this  regai 
is  true. 

After  she  had  crossed  the  switch,  she  found  that  she  had  not  tin 
to  get  around  the  platform  before  the  end  of  the  train  reached  he 
so  she  stood  with  her  back  against  the  platform.  While  standifl 
in  this  position,  the  flat-cars  passed  her,  but  did  not  touch  her,  ar 
she  does  not  seem  to  have  been  alarmed.  In  this  regard  her  test 
mony  was  as  follows: 

"Q.  The  brakeman  at  this  time  was  about  six  feet  from  yo 
Could  you  not  have  spoken  to  the  brakeman,  and  asked  him  to  ho 
until  you  could  get  around  the  comer?  A.  Yes,  sir;  I  coul 
Q.  Did  you  attempt  to?    A.  No,  sir.    Q.  Did  you  do  anything  b 
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press  back  against  the  platform  ?    A.  I  did  not,  because  I  thought 
I  was  perfectly  safe." 

The  same  sense  of  security  appears  from  her  conversation  with 
Mrs.  Shively.  The  latter  says:  "I  looked  out  the  caboose  window 
and  saw  the  plaintiflF  standing  between  the  flat-car  and  the  platform. 
I  told  her  I  thought  it  was  a  dangerous  place  where  sh«  was.    She 

said  she  was  all  right ;"  and  the  plaintiff  admits  that  this  conversa- 
tion occurred. 

The  defendant's  employees  evidently  shared  plaintiff's  opinion 
that  there  was  no  danger ;  for  they  paid  no  further  attention  to  her. 
The  brakeman  Williams  says :  "I  went  about  my  work,  made  the 
coupling  and  Mr.  Ferguson,  the  other  brakeman,  gave  the  signal 
to  go  ahead.  When  he  gave  the  signal  to  go  ahead,  the  girl  was  out 
of  my  sight  I  did  not  see  her.  She  must  have  gone  behind  the 
box-^ar,  or  I  would  have  seen  her.'*  The  engineer  says  he  did  not 
see  her  when  he  got  the  signal.  And  the  fireman,  who  had  seen  her 
cross  the  switch,  says :  "She  disappeared  from  my  sight ;  I  cannot 
tell  which  way  she  went."  And  he  went  on  ringing  the  bell  with- 
out troubling  himself  further  about  tjhe  matter. 

The  plaintiff's  account  does  not  differ  materially  from  this.  Her 
testimony  is  as  follows: 

"Q.  You  did  not  ask  either  brakeman  to  stop  the  train?  A.  No, 
sir.  Q.  But  simply  pressed  back  against  the  platform?  A.  I  did. 
Q.  State  whether  or  not  you  are  positive  that  both  these  brakemen 
saw  you.  A.  I  am  positive.  Q.  I  ask  you  now  with  reference  to 
that  Do  you  mean  to  say  at  this  time  that  both  of  these  brakemen 
were  looking  at  you  at  the  time  the  car  was  coupled  and  you  were 
standing  here,  pressed  up  against  the  platform?  A.  I  mean  to  say 
that  both  could  have  seen  me.  Q.  You  mean  to  say  that  both 
could  have  seen  you?  A.  Yes,  sir.  Q.  You  don't  mean  to  swear 
positively  that  they  were  both  looking  at  you  at  that  time?  A.  I 
didn't  say  they  were  looking  at  me  at  that  time,  but  I  know  posi- 
tively they  botfi  saw  me.  They  saw  me  standing  there.  Q.  At  some 
time?  A.  At  some  time.  Q.  You  don't  mean,  then,  however,  to 
be  understood  by  the  jury  that  at  the  time  the  coupling  was  made 
and  the  signal  given  to  start  that  both  these  brakemen  were  looking 
at  you  in  this  position?  A.  I  could  not  say  they  were  looking  at 
me  just  at  that  time,  but  I  sun  positive  they  both  saw  me.  Q.  As  I 
miderstand,  you  are  positive  that  while  you  were  standing  there, 
and  the  train  was  coming  in,  that  they  saw  you  over  on  that  side  of 
the  car?   A.  Yes,  sir.'' 

These  extracts  show  clearly  enough  that  the  employees  on  the 
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train  saw  the  plaintiff  go  in  between  the  flat-cars  and  the  box-cars, 
and  saw  her  standing  up  against  the  platform  ais  the  flat-cars  passed 
her,  but  paid  no  further  attention  to  her,  apparently  sharing  her 
belief  that  she  was  safe. 

But  neither  she  nor  they  seem  to  ^have  thought  of  the  fact  that  the 
box-cars  were  wider  than  the  flat-cars.  She  says :  "When  the  cars 
began  to  move,  I  noticed  that  the  box-car  was  considerably  wider 
than  the  flat.  Then  I  fully  realized  my  danger.  Not  until  that  time." 
The  first  box-car  struck  and  crushed  her  shoulder.  Whereupon 
she  threw  herself  upon  the  ground  and  the  train  passed  without 
injuring  her  further. 

All  of  the  foregoing  facts  appear  without  substantial  contradic- 
tion. The  only  conflict  is  as  to  whether  she  heard  the  brakemen 
tell  her  not  to  go  in  there,  and  for  the  purpose  of  the  opinion  it  is 
assumed  that  she  did  not  hear  him. 

Upon  these  facts,  it  seems  clear  that  her  own  negligence  con- 
tributed directly  and  proximately  to  the  injury.  She  had  volun- 
tarily placed  herself  in  a  dangerous  position — ^a  position  in  which, 
as  it  turned  out,  she  would  be  almost  certain  to  be  injured  by  the 
running  of  the  cars  in  the  ordinary  way,  and  from  which  her  more 
prudent  companion  shrank  back  in  fear.  Now,  if  the  defendant's 
employees  had  not  seen  her  position  of  danger,  the  defendant  would 
have  owed  her  no  duty  to  take  any  particular  precaution,  and  conr 
sequently  would  not  have  been  guilty  of  negligence.  Toomey  v. 
Southern  P.  R.  R.  Co.,  86  Cal.  374.  But  the  defendant's  employees 
saw  her  in  time  to  have  avoided  the  accident,  and  hence  were  bound 
to  use  care.  The  brakemen  ought  to  have  stopped  the  train,  and  if 
necessary,  compelled  her  to  get  out  of  harm's  way.  They  did  not 
do  this ;  and  hence  were  guilty  of  negligence.  But  the  complaint 
does  not  charge  that  there  was  anything  willful  or  wanton  against 
the  defendant.  It  simply  alleges  that  the  defendant  "carelessly  and 
negligently"  ran  one  of  its  cars  against  the  plaintiff;  and  this  is  all 
that  the  evidence  shows.  For  this  negligence  on  the  part  of  the 
defendant,  plaintiff  would  have  had  a  cause  of  action  if  there  had 
been  no  contributory  negligence  on  her  part.  But  the  rule  is,  that 
wherever  the  negligence  of  the  plaintiff  contributed  directly  and 
proximately  to  the  injury,  there  can  be  no  recovery.  Such  negli- 
gence must  have  contributed  to  the  injury,  not  remotely,  but  directly 
and  proximately.  Needham  v.  S.  F.  &  S.  J.  R.  R.  Co.,  37  Cal.  409 ; 
Kline  v.  C.  P.  R.  R.  Co.,  37  Cal.  406  (1),  99  Am.  Dec.  282 ;  Feman- 

1.    Ki,iNK  V,  Cent.  Pac.  R.  Co.,  37  Oal.  400,  406,  is  reported   in  8  Anu 
Neg.  Gas.  58. 
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des  V,  Sac  R.  R.  Co.,  52  CaL  63.  But  I  think  that  such  was  the  case 
here.  The  plaintiff's  negligence  was  certainly  not  remote  in  point 
of  time.  She  voluntarily  went  into  a  dangerous  place,  where  she 
had  no  right  to  be,  and  the  brakemen  very  foolishly  allowed  her  to 
do  so.  The  fatal  mistake  after  this  was  in  not  thinking  of  the  fact 
that  the  box-cars  were  wider  than  the  flat-cars ;  and  this  was  evi- 
dently shared  by  all  the  parties.  The  plaintiff  probably  was  correct 
in  the  opinion  which  she  expressed  to  Mrs.  Shively  shortly  after  the 
accident  '"She  said  it  was  some  of  her  foolishness ;  it  was  her  own 
fault  I  asked  her,  'What  in  the  world  did  you  go  in  there  for?*  She 
said,  'some  of  her  own  foolishness.'  " 

I  think  the  judgment  and  order  appealed  from  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Bblchbr,  C.>  and  Poote»  C.i  concurred. 

Ths Court: — For  the  reasons  given  in  the  fcM-egoing  opinion, 
the  judgment  and  order  appealed  from  are  reversed,  and  the  cause 
remanded  for  a  new  triaL 

BsA^TTT,  Ch.  J.,  dissented. 

Rehearing  denied. 

WALKING  ON  TRACK  AT  STATION  WHILE  WAITING 
FOR  TRAIN— KILLED  BY  TRAIN.— In  an  action  to  recover 
damages  for  alleged  negligence  of  defendant  in  causing  the  death 
of  plaintiff's  intestate,  the  plaintiff  was  nonsuited,  from  which  judg- 
ment she  appealed.  On  appeal,  the  Supreme  Court  (per  DkHavbh, 
J.)  said:  "The  evidence  given  upon  the  trial  shows  that  defendant 
was,  on  May  19, 1889,  operating  a  double-track  railroad  on  Encinal 
Avenue,  in  the  town  of  Alameda,  and  on  that  day  the  decedent  was 
killed  by  one  of  its  moving  trains  at  Webster  station,  on  that  ave- 
nue or  street.  The  station  consisted  of  a  house  or  shed  built  upon 
the  sidewalk,  and  the  space  between  the  sidewalk  and  defendant's 
track  was  three  feet  in  width,  and  the  sidewalk  was  only  two  or  three 
inches  higher  than  the  roadway  between  it  and  the  railroad  track. 
The  deceased,  at  the  time  of  the  accident,  was  waiting  for  one  of 
defendant's  trains,  intending  to  take  passage  thereon  for  San  Fran- 
cisco, and  he  was  the  holder  of  a  ticket  which  entitled  him  to  do  so. 
While  thus  waiting  for  the  train,  which  was  soon  expected,  he 
walked  up  and  down  near  the  station  on  the  roadway  between  the 
sidewalk  and  the  railroad  track,  and  in  going  one  way  was  facing 
in  the  direction  from  which  the  expected  train  was  to  come.  He  had 
been  thus  walking  for  from  five  to  eight  minutes  before  the  accident, 
and  had  just  turned  his  back  upon  the  approaching  train  when  it 
came  in  sight  of  others  at  the  station ;  but  he  continued  to  walk 
along  between  the  sidewalk  and  the  track,  and  did  not  look  around 
or  tsdce  any  notice  of  the  train,  which  was  coming  behind  him.  The 
bdl  upon  the  engine  (was  kept  ringing  all  the  time  as  the  train 
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approached,  but  no  alarm- whistle  was  sounded  until  the  engine  w 
within  six  or  eight  feet  of  the  decedent.  When  the  alarm-whisl 
was  sounded,  deceased  stepped  partly  upon  tfie  track,  and  was  stru 
by  the  engine.  It  does  not  appear  very  clearly  just  when  t 
deceased  was  first  seen  by  those  in  charge  of  the  train,  but  he  mi^ 
have  been  seen  by  them  if  they  had  looked  toward  him  as  soon 
the  train  came  in  sight  of  the  station,  a  distance  of  four  hundred 
five  hundred  feet.  The  fireman  was  the  only  one  on  the  train  v 
saw  him,  and  he  testified  that  he  did  not  give  the  danger-signal 
the  engineer  until  just  before  the  deceased  was  struck.  When 
engineer  received  this  signal,  he  blew  the  whistle,  reversed 
engine,  and  did  all  that  was  possible  to  stop  the  train.  It  also 
pears  from  the  evidence  that  deceased  had  good  sight  and  hear 
The  accident  occurred  in  the  daytime,  and  the  train  could  have  \ 
seen  by  deceased  in  ample  time  for  him  to  have  escaped  injur 
he  had  looked  in  the  direction  from  which  it  came  after  it  w: 
sight  of  the  station  or  had  listened  for  its  approach.  Upon  I 
facts,  it  is  clear  to  us  that  the  judgment  must  be  sustained,  a: 
deceased,  in  walking  where  he  did,  in  dangerous  proximity  t( 
track  of  defendant,  without  looking  or  listening  for  the  approa 
the  train  for  which  he  was  waiting,  and  finally  stepping  partly 
the  track  in  front  of  the  moving  engine,  was  guilty  of  such 
tributory  negligence  as  defeats  plaintiff's  right  to  recover  \ 
action.  Indeed,  it  would  be  difficult  to  imagine  a  clearer  c 
contributory  negligence  upon  the  part  of  a  person  injured  ti 
presented  by  the  evidence  in  this  case."  Judgment  afii 
Gborgk  Lbzinsky,  appeared  for  appdUmt;  Prank  Sha 
respondent.     Supreme  Court,  California,  January ^  1893,      H 

▼.  South  Paelflc  Coast  Railway  Co.,  97  Cal.  161  (1). 


FISHER  V.  SOUTHERN  PACIFIC  RAILRC 

COMPANY. 

Supreme  Court,  California,  J^^^y  iSpr. 
[Reported  in  89  Cal.  399.] 

PASSENGER  INJURED  ON  FREIGHT  TRAIN— ASSUMPT: 
RISK. — In  an  action  to  recover  damages  for  injuries  sustainc 
plaintiff  while  riding  as  a  passenger  upon  one  of  defendant' 
trains  due  to  alleged  violent  coupling  of  cars,  the  jar  throwin] 


1.  Jamison  v.  San  Jos8  &  Santa 
CI.ARA  R.  R.  Co.,  55  Cal.  593  (1880), 
was  an  action  iov  damages  for  in- 
juries sustained  by  plaintiff  while  a 
passenger  on  defendiant's  road,  the 
injury  occurring  by  reason  of  plain- 
tiff falling  into  an  excavation  on  a 


dark  night,  due  to  un^ua 
unlighted  plankway  over  vs 
sengers  were  required  to  ' 
being  discharged  from  oi 
tranisfer  to  another.  Plaiin 
ered  judgrment  for  $300 
appeal,  was  afHrmed. 
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from  his  seat  and  seriously  injuring  him,  it  was  held  that  persons  who 
travel  on  mixed  trains  assume  the  extra  risk  incident  to  such  trains,  the 
carrier  using  such  diligence  and  care  as  is  required  on  passenger  trains, 
so  iar  as  such  care  is  reasonably  consistent  with  the  freight  business. 

FREIGHT  TRAIN.— The  different  conditions  attending  the  running  of  a 
freight  train  are  proper  matters  to  be  taken  into  consideration  by  the 
jury  in  determining  whether  there  has  been  negligence. 

EXCESSIVE  DAMAGES.— A  verdict  for  |30,000  held  excessive  on  the 
facts  of  the  case. 

Appqai,  from  a  judgment  of  the  Superior  Court  of  Stanislaus 
Cotmty,  and  from  an  order  den3dng  a  new  trial.    Judgtnent  reversed, 

"Upon  the  trial  of  the  case  there  was  a  conflict  between  the 
medical  witnesses  as  to  the  extent  and  permanency  of  the  plaintiff's 
injury.  It  appeared  in  evidence  that  the  jolt  of  the  cars  threw  the 
plaintiff  from  his  iseat  against  the  stove  near  which  he  was  sitting, 
and  he  then  fell  backward.  He  claimed  to  have  suffered  a  rupture, 
and  also  an  injury  to  the  chest  and  spine  as  the  result.  One  physi- 
cian, who  testified  for  the  plaintiff,  was  of  the  opinion  that  there 
was  a  permanent  spinal  injury,  while  two  physicians,  who  testified 
for  the  defendant,  were  of  the  opinion  that  the  spine  was  not 
affected.  The  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
$30,000.- 

W.  L*  DuDi^BT,  for  appellant. 

D.  M.  Dblmas,  for  respondent. 

Temple,  C«  —  Appeal  from  judgment  and  order  denying  defen- 
dant's motion  for  a  new  trial. 

Action  for  damages  through  alleged  negligence  of  defendant,  a 
common  carrier  of  passengers  for  hire. 

On  the  29th  of  August,  1889,  defendant  was  operating  a  railroad 
between  Oakdale,  in  the  county  of  Stanislaus,  and  Stockton.  On 
that  day  plaintiff  purchased  a  ticket  at  the  office  in  Oakdale,  and 
immediately  boarded  the  train  for  Stockton.  The  train  was  com- 
posed of  one  empty  box-car,  eight  empty  gravel-cars,  two  loaded 
box-cars,  and  a  passenger-car.  It  was  a  regular  train,  principally 
for  freight,  but  habitually  carried  passengers,  and  tickets  were 
always  sold  at  the  ticket-office  for  this  train.  It  is  shown  to  have 
been  so  run  for  a  period  of  four  years  before  the  injuries  complained 
of.  At  this  time  there  were  some  fourteen  passengers  on  the  train. 

At  a  place  called  Burnett's  Station,  where  there  was  a  gravel  pit, 
the  train  made  a  stop  to  exchange  its  eight  empty  gjavel-cars  for 
nine  loaded  gravel-cars.  To  accomplish  this,  the  engine,  the  empty 
box<ar,  and  the  gravel-cars  separated  from  the  other  cars,  ran  up 
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the  main  track  past  the  switch,  leaving  the  two  loaded  box-cars 
and  the  passenger-car  with  brakes  set,  there  being  an  up  grade  at 
this  place.  After  getting  rid  of  the  empty  cars,  the  engine  with  the 
empty  box-car  was  coupled  to  nine  loaded  gravel-cars,  and  the] 
were  let  down  the  grade  by  gravitation  alone,  without  steam,  to  thi 
part  of  the  train  which  had  been  left  on  the  grade  with  brakes  se< 
A  conductor  and  two  brakemen  were  in  charge  of  the  train,  but  tl 
conductor  and  one  brakeman  had  ridden  the  empty  cars  into  tl 
pit,  the  other  brakeman  turned  the  switch  to  put  the  train  back  upc 
the  main  track,  and  then  jumped  upon  the  engine  or  tender,  so  th 
there  were  no  brakemen  on  either  part  of  the  two  portions  of  t 
train  to  be  coupled,  no  conductor  to  superintend,  and  no  pers 
between  the  two  parts  to  be  coupled.  There  was  what  was  caUe< 
left-hand  curve,  and  the  conductor  could  not  see  either  the  end 
his  portion  of  the  train  or  the  cars  to  be  taken  on.  The  firenr 
from  the  left-hand  side,  could  see,  and  gave  signals  to  the  engin 
The  cars  had  to  be  let  down  the  grade  some  seven  hundred  or  e 
hundred  feet,  and  between  the  engine  and  the  space  were  the 
gravel-cars  and  the  empty  box-car,  about  three  hundred  fee 
the  train. 

Upon  receiving  the  signal  "one  car,"  meaning  that  there  wa 
leng^  of  one  car  between  the  parts  to  be  coupled,  the  engines 
he  testified,  put  all  the  brakes  on  and  left  nothing  undone.  H* 
all  necessary  appliances  in  good  order. 

There  was,  however,  a  violent  jar  at  the  coupling,  which  thr< 
plaintiff  from  his  seat,  diagonally  across  the  car,  some  three  o 
feet,  hitting  a  stove  with  his  left  side.  He  fell  upon  his  bac 
was  partially  unconscious  for  a  time,  receiving,  as  he  claim! 
serious  injury. 

The  defendant  claims  that  this  was  not  a  passenger  train 
freight  train,  with  a  caboose-car  attached ;  that  regular  pas: 
cars  were  run  upon  the  road,  for  which  plaintiffs  ticket  wou 
been  good ;  that  it  is  more  difficult  to  manage  freight-cars, 
exigencies  of  such  a  train  expose  it  to  some  peculiar  dang< 
render  the  same  care  imprzicticable ;  and  that  it  should 
expected  that  there  would  be  the  same  completeness  in  eq 
as  on  purely  passenger  trains. 

These  views  are  presented  as  objections  to  an  instruction, 
the  instance  of  plaintiflF,  as  follows :    "The  court  instructs 
the  law  of  this  State  is,  that  a»railroad  company  carrying  ps 
pa)dng  fare  must  use  the  utmost  care  and  diligence   for  t 
carriage,  and  must  provide  everything  necessary  for  that  ] 
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The  language  is  taken  from  section  2100  of  the  Civil  Code,  omit- 
ting the  concluding  words  of  the  section :  "And  must  exercise,  to 
tliat  end,  a  reasonable  degree  of  skill/' 

It  is  claimed  that  these  words  constituted  an  important  qualifica- 
tion of  the  rule,  rendering  it  incumbent  upon  the  defendant  to  pro- 
vide not  every  possible  or  even  the  best  possible  contrivance  for  the 
purpose,  but  only  to  exercise  a  reasonable  skill  to  that  end,  and 
that  the  instruction  ignored  in  part  the  theory  of  the  defense, — 
1.  That  the  jar  resulted,  not  from  carelessness,  but  because  the 
practical  operation  of  this  train  in  which  plaintiff  chose  to  ride 
demanded  that  it  be  managed  and  equipped  not  as  a  passenger  but 
as  a  freight  train ;  2,  the  jar  was  only  such  as  was  to  be  expected 
upon  a  freight  train;  and  3,  that  the  amount  of  care  consistent 
with  the  operation  of  such  a  train  was  exercised. 

I  know  of  no  principle  by  which  the  statute  can  be  limited  so  as 
not  to  apply  to  all  carriers  of  passengers  for  hire.  If  one  insists  on 
going  by  a  train  which  does  not  habitually  carry  passengers,  a  dif- 
ferent rule  may  prevail.  Of  course  the  different  conditions  attend- 
ing the  running  of  a  freight  train  are  proper  matters  to  be  taken 
into  consideration  in  determining  whether  there  has  been  negli- 
gence. It  was  proper  for  the  jury  to  take  into  consideration  the 
bet,  if  it  were  so,  that  in  the  coupling  of  loaded  freight-cars  such 
violent  jerks  and  jars  are  likely  to  occur,  and  might  happen  without 
negligence;  and  also  that  the  practical  operation  of  the  train  re- 
quired that  it  be  equipped  as  a  freight  rather  than  as  a  passenger 
train;  but  certainly  the  increased  difficulty  did  not  justify  any 
remission  of  diligence  and  care.  This  train  regularly  carrying 
freight  and  passengers,  rendered  the  company  liable  for  tl}e  full 
degree  of  diligence  enjoined  by  the  statute. 

It  cannot,  I  think,  be  held  that  the  cmiitted  clause,  requiring  the 
exercise  of  a  reasonable  degree  of  skill  in  providing  everything 
necessary  for  the  safe  carriage  of  passengers,  refers,  applied  to  the 
facts  of  this  case,  to  the  use  of  the  freight  train  for  the  purpose  of 
carrying  passengers.  If  so,  it  would  seem  to  prohibit  the  use  of 
such  train  altogether,  if  it  is  conceded  that  it  cannot  be  made  as 
safe  for  that  purpose  as  a  passenger  train.  The  qualification  is  not, 
as  counsel  seems  to  contend,  that  only  reasonable  diligence  need  be 
used ;  but  to  require,  in  addition  to  diligence,  skill  in  providing  what 
is  necessary. 

Section  2101  of  the  Civil  Code — ^the  next  section— enjoins  the 
carrier  to  provide  safe  and  fit  vehicles,  and  declares  he  is  not 
excused  for  default  in  this  respect  by  any  degree  of  care.    Common 
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sense  teaches  us  that  these  sections  must  not  receive  a  construction 
so  absolute  as  to  practically  prohibit  railroad  passenger  traffic,  or 
such  a  useful  and  common  convenience  as  a  mixed  or  accommoda- 
tion train ;  but  to  find  any  letting  down  of  the  standard  of  diligence, 
in  the  omitted  clause,  is  to  impart  a  meaning  diametrically  opposed 
to  its  manifest  intent,  which,  as  stated,  simply  adds  to  the  require- 
ment of  diligence,  skill  in  the  use  of  it. 

The  reasonable  rule  would  therefore  seem  to  be  that  those  who 
travel  on  mixed  trains  assume  the  extra  risk  necessarily  incident  to 
such  trains  or  the  traffic,  the  carrier  using  such  diligence  and  care 
as  the  code  requires  on  passenger  trains,  so  far  as  such  care  is  possi- 
ble and  reasonably  consistent  with  the  freight  business. 

The  injury  was  not  claimed  to  have  resulted  from  the  failure  to 
provide  everything  necessary.  The  3ole  issue,  as  to  negligence,  was 
in  regard  to  the  manner  of  coupling  the  two  parts  of  the  train  at 
Burnett's  Station,  and  the  jury  were,  in  substance,  so  instructed,  at 
the  instance  of  plaintiff. 

I  cannot  see,  therefore,  how  the  omitted  clause  could  have  helped 
the  defendant,  or  that  the  instruction  as  given  ignored  or  took  from 
the  jury  the  consideration  of  any  evidence  or  argument  rebutting 
the  presumption  of  negligence  created  by  plaintiff's  evidence. 

On  cross-examination  of  Woolsey,  a  witness  called  as  an  expert 
by  defendant,  plaintiff's  counsel  was  allowed,  against  the  objection 
of  defendant,  to  read  statements  from  medical  works,  and  to  ask  the 
witness  if  he  agreed  with  the  authors.    This  is  assigned  as  error. 

Plaintiff's  counsel  defends  the  ruling  here,  on  two  grounds: 
1.  That  the  witness,  on  his  direct  examination,  testified  to  certain 
medical  opinions  and  supported  his  statements  by  the  assertion  that 
they  conformed  to  the  authority  of  medical  works ;  and  he  claims 
that  the  rule  is,  that  if  the  witness,  either  in  direct  or  cross  exam- 
ination, relies  in  any  manner  upon  the  authority  of  medical  works, 
generally  or  specifically,  it  is  proper  cross-examination  to  confront 
him  with  the  works  upon  which  he  relies,  to  show  that  his  under- 
standing of  them  is  incorrect,  or  to  contradict  him ;  and  2,  that  it 
is  proper  cross-examination  to  test  the  competency  of  the  witness 
as  an  expert,  or  the  value  of  his  opinions. 

A  careful  examination  of  the  evidence  has  convinced  me  that  the 
rulings  complained  of  cannot  be  defended  upon  either  of  these 
grounds,  though  the  legal  proposition  be  admitted. 

As  to  the  first,  it  is  plain  that  some  of  the  extracts  read  have  no 
reference  to  any  opinions  of  the  witness  which  he  sought  to  sustain 
by  a  reference  to  medical  writers,  either  generally  or  specifically. 
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except  in  response  to  a  direct  question  by  plaintiff  referring  to  such 
writers. 

As  to  the  second  ground,  it  is  not  so  plain.  The  value  of  an 
effective  cross-examination  as  a  means  of  showing  the  incompetency 
of  a  witness  or  his  lack  of  integrity  and  the  true  value  of  his  testi- 
mony can  hardly  be  overrated ;  and  this  is  true  in  a  special  sense  as 
to  expert  testimony,  where  the  party  may  choose  from  the  body  of  a 
profession  those  whose  opinions  are  most  favorable.  It  is  quite 
natural,  and  certainly  common,  for  one  called  as  an  expert  to 
enhance  his  authority  by  his  power  of  self-assertion,  and  there  is 
reason  to  fear  that  these  opinions  are  not  always  as  impartial  and 
indifferent  as  a  judicial  utterance  should  be. 

While  it  is  to  be  regretted  if  in  the  proper  exercise  of  the  right 
of  cross-examination  it  shall  appear  that  certain  medical  writers  of 
repute  d^er  from  the  witness,  and  so  a  party  will  get  the  benefit  of 
unsworn  testimony,  still  this  evil,  unavoidable  in  the  nature  of 
things,  is,  in  my  opinion,  not  at  all  commensurate  with  that  which 
would  deprive  a  party  in  such  a  case  of  the  best  touchstone  known 
to  legal  science,  by  which  to  estimate  the  value  of  testimony. 

And  if,  on  general  principles,  such  questions  are  legitimate  on 
cross-examination,  I  do  not  see  how  a  party  can  be  deprived  of  his 
right  because  such  evil  consequences  may  follow. 

All  the  works  on  medical  jurisprudence  which  I  have  examined 
seem  to  sustain  this  position,  and  some  cases,  although  they  are 
not  uniform.  Brodhead  v.  Wiltse,  35  Iowa,  429 ;  Conn.  Ins.  Co.  v. 
EUis,  89  111.  516 ;  Ripon  v,  Bittel,  30  Wis.  614 ;  Pinney  v.  Cahill,  48 
Mich.  584;  State  v.  Wood,  53  N.  H.  484. 

But  since  consequences  are  likely  to  follow  which  admittedly 
should  be  avoided  if  possible,  such  examination  should  be  strictly 
limited  to  this  one  purpose,  for  which  only  it  can  be  permitted. 

I  think  no  fair-minded  person  can  closely  study  this  record  with- 
out being  convinced  that  the  evidence  was  not  put  in  with  any 
such  purpose.  No  doubt  counsel  offered  it  under  the  impression 
that  it  was  justified  as  inconsistent  with  opinions  which  the  witness 
had  daimed  were  sustained  by  medical  authorities.  I  have  shown 
that  the  claim  cannot  be  sustained  on  that  gpround.  In  fact, 
although  the  witness  took  issue  with  some  statements  read,  they 
cannot  fairly  be  said  to  contradict  his  evidence  in  any  respect. 

They  were  evidently  intended  as  evidence  for  the  plaintiff,  to 
sustain  his  theory  of  the  case,  and  not  to  affect  the  competency  of 
the  witness  or  the  value  of  his  testimony. 
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As  it  seems  to  me  a  new  trial  must  be  granted  for  this  error,  it 
becomes  unnecessary  to  review  the  other  assignments. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted. 

PiTzaBRAi^D,  C,  and  Pootb,  C,  concurred. 

Thb  Court. — ^For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed,  and  a  new  trial  granted ;  and 
the  court  is  further  of  the  opinion  that  the  amount  of  the  verdict 
was  excessive. 

De  Haven,  J.  (concurring)  —  I  concur  in  the  judgment.  The 
court  erred  in  permitting  the  attorney  for  the  plaintiff,  upon  the 
cross-examination  of  the  witness  Dr.  Woolsey,  to  read  extracts 
from  certain  medical  books,  and  then  ask  the  witness  whether  he 
agreed  with  the  same  or  not.  Marshall  v.  Brown,  50  Mich.  148; 
City  of  Bloomington  v.  Shrock,  110  111.  22,  51  Am.  Rep.  678; 
Rogers  on  Expert  Testimony,  sees.  181, 182.  It  is  not  permissible 
on  cross-examination,  to  call  the  attention  of  such  a  witness  to  what 
is  said  on  the  subject  to  which  he  is  testifying,  by  standard  works, 
for  the  purpose  of  testing  his  general  knowledge  or  competency  as 
an  expert.  It  has  been  held,  however,  that  when  an  expert  asserts 
that  his  opinion  agrees  with  a  particular  author,  it  is  not  improper 
to  call  his  attention  to  what  that  particular  author  says,  for  the  pur- 
pose of  contradicting  him.  But  there  was  nothing  in  the  evidence  of 
Dr.  Woolsey  to  justify  reading  to  him,  and  in  the  presence  of  the 
jury,  the  extracts  referred  to,  for  any  such  purpose.  I  think,  also, 
that  as  the  evidence  does  not  establish  a  case  for  punitive  damages, 
the  sum  awarded  by  the  verdict  is  excessive. 


FALLS   V.    SAN  FRANCISCO  AND  NORTH 
PACIFIC  RAILROAD  COMPANY. 

Supreme  Court,  California^  January,  ^^93 • 
[Reported  in  97  Cal.  114.] 

OBSTRUCTION  ON  STATION  PLATFORM— PASSENGER  IN- 
JURED.— Where  a  passenger  at  a  flag  station,  intending  to  board  one 
of  defendant's  trains,  walked  along  the  platform  in  broad  daylight  and 
tripped  upon  some  packages  and  fell  and  was  severely  injured,  and  it 
was  shown  that  reasonable  care  for  the  accommodation  of  passengers 
had  been  taken  by  defendant,  and  that  the  accident  could  not  have  been 
reasonably  anticipated,  the  defendant  was  held  not  liable  for  the  acci- 
dent;  and  judgment  for  plaintiff  was  reversed. 
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FLAG  STATIONS— FREIGHT  AND  PASSENGER  PLATFORMS.— 
At  flag  stations  established  for  the  convenience  of  the  inhabitants  of 
sparsely  settled  territories  as  well  as  for  the  benefit  of  the  railroad  com- 
pany, the  company  has  the  right  to  use  the  platform  for  depositing 
freight  and  for  the  accommodation  of  passengers. 

Appbal  from  a  judgment  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  and  from  an  order  denying  a  new  trial. 
The  facts  appear  in  the  opinion.    Judgment  reversed. 

Chari,bs  F.  Hanlon,  for  appellant. 

Hassbtt  &  Tbvun,  for  respondent. 

Pateraon,  J. — This  is  an  action  to  recover  damages  for  personal 
injuries  received  by  plaintiff  upon  the  defendant's  platform  at  Reed's 
Station,  Marin  County.  The  jury  returned  a  verdict  in  favor  of 
plaintiflE  for  the  sum  of  $7,500,  and  judgment  was  entered  accord- 
ingly. Defendant  appealed  from  the  judgment,  and  from  an  order 
denying  its  motion  for  a  new  trial. 

The  plaintiflf  testified  that  on  the  nineteenth  day  of  May,  1888, 
she  went  from  San  Frdncisco  to  Reed's  Station  to  attend  a  Sunday- 
school  picnic.  She  returned  to  the  station  about  4  o'clock  in  the 
afternoon,  and  sat  on  the  side  of  the  platform  until  the  train  came 
along  on  its  way  from  San  Rafael  to  Tiburon.  While  waiting  for 
the  train,  about  one  hundred  people  who  attended  the  picnic  were 
passing  up  and  down  the  platform  and  sitting  along  on  the  ties. 
As  the  train  approached,  she  arose,  and  while  passing  along  the 
platform  to  reach  the  rear  end  of  a  car  which  she  intended  to  board, 
she  tripped  against  something  and  fell.  As  she  fell  she  noticed  that 
the  obstacles  were  milk-cans  fastened  together.  Upon  attempting 
to  rise,  she  found  it  impossible  to  do  so,  and  subsequently  discovered 
that  she  had  sustained  a  fracture  of  the  pelvis  and  dislocation  of  the 
left  hip.  On  cross-examination,  plaintiff  testified  that  she  did  not 
know  how  far  she  walked  after  she  arose  from  the  side  of  the  plat- 
form, and  she  could  not  tell  how  many  people  were  upon  the  plat- 
form at  the  time,  and  they  seemed  to  be  all  around  her.  When 
asked  as  to  how  far  along  the  platform  she  could  see  as  she  was 
walking,  she  replied  that  she  was  not  looking  at  the  platform  at  all, 
but  was  looking  to  see  where  she  could  get  on  the  car ;  that  she 
might  have  been  in  a  little  hurry,  but  did  not  know ;  that  the  cars 
were  perfectly  still  at  the  time,  that  when  the  crowd  started  to  go 
aboard,  she  followed ;  that  it  was  perfectly  light  at  the  time ;  that 
the  cans  wore  lying  about  thirty  feet  from  the  place  where  she  had 
been  sitting ;  but  she  did  not  see  them  till  she  tumbled  over  them. 
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At  the  station  there  is  a  wooden  building,  fourteen  by  twenty-four 
feet,  with  a  platform  in  front  of  it,  extending  to  the  first  rail,  and 
thirty  feet  in  length.  Between  the  rails  of  the  track  nearest  th< 
building  the  space  is  planked  the  same  length  as  the  platform  at 
tached  to  the  station.  Adjoining  this  there  is  a  raised  platfom 
five  feet  in  width  and  one  hundred  and  eighty-three  feet  in  lengtl 
raised  eight  inches  above  the  cross-ties.  The  station  is  one  whe 
trains  stop  for  passengers  or  freight  only  upon  receiving  flag  si 
nals.  The  company  keeps  no  agent  there,  and  all  freight  received 
left  on  the  platform  by  the  consignor,  and  taken  up  by  the  cc 
ductor  and  billed  as  per  marks  and  instructions  thereon.  It 
left  upon  the  platform  until  the  consignees  take  it  away.  There  i 
daily  shipment  of  butter  and  milk  from  this  station  to  the  city.  I 
received  at  6:20  A. M.,and 5:00p.m., and  the  empty  cans  and  bo 
are  returned  from  San  Francisco  at  9:20  A.  M.  and  6:15  p.  m. 
the  following  day.  The  evidence  shows  that  the  cans  could 
conveniently  be  left  at  any  other  place  than  on  the  platform, 
milk-cans  and  butter-boxes  are  carried  in  the  baggage-car.  A1 
time  of  the  accident  there  were  upon  the  platform  two  or  i 
butter-boxes,  and  some  milk-cans  alongside  of  them.  The  canj 
boxes  were  about  the  middle  of  the  platform,  with  room  enou; 
pass  upon  either  side — more  room  between  the  packages  an 
car  than  on  the  other  side.  The  butter-boxes  were  two  and 
feet  wide,  three  feet  long  and  twelve  or  fourteen  inches  high. 

The  foregoing  is  the  substance  of  all  the  testimony  intro 
except  that  relating  to  the  character  of  the  plaintiff's  injuri* 
her  sufferings. 

The  negligence  complained  of  consists  in  the  alleged  fai 
the  defendant  "to  provide  sufficient  and  safe  access  throuj 
along  the  same  (station)  to  its  said  cars,  to  wit,  by  allawi 
structions  to  be  and  remain  therein" ;  and  the  question  is,  v 
upon  the  facts  shown,  the  defendant  was  guilty  of  negligenc 
claimed  by  the  appellant  that  if  negligence  be  conceded,  o 
tory  negligence  on  the  part  of  the  plaintiff  is  clearly  sho^ 
for  that  reason  she  cannot  recover;  but  in  view  of  our  co 
upon  the  question  of  defendant's  negligence,  it  is  unnece 
pass  upon  that  contention. 

In  Thompson  on  Carriers  of  Passengers  it  is  said :  "' 
rier's  liability  in  respect  to  the  condition  of  his  premises  i 
greater  nor  less  than  that  of  any  person  to  another,  ivho,  \ 
tion  or  inducement,  express  or  implied,  has  come  upon  1 
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ises  for  the  purpose  of  transacting  business.    A  duty  of  protection  is 
owed  to  such  persons  by  the  carrier,  but  it  is  needless  to  remark 
that  this  does  not  amount  to  a  warranty  of  the  safe  condition  of  the 
premises;  neither  is  the  carrier  held  bound  to  bestow  upon  their 
condition  that  extraordinary  degree  of  vigilance  which   the   law, 
from  motives  of  the  soundest  policy,  imposes  upon  him  in  regard  to 
the  carriage  of  his  passengers.    The  passenger,  who,  while  in  actual 
progress  upon  his  journey  is  exposed  to  countless  hazards,  gives 
himself  wholly  in  charge   of  the  carrier.     But   a   rule   properly 
ceases  with  the  reason  for  it ;  therefore,  as  a  passenger's  entrance  to 
the  carrier's  station  is  characterized  by  none  of  the  hazards  incident 
to  the  journey  itself,  the  rigor  of  the  rule  above  announced  is  justly 
relaxed,  in  that  at  such  a  time  and  place  the  carrier  is  bound  to 
exercise  only  a  reasonable  degree  of  care  for  the  protection  of  his 
passengers."  Pennsylvania  Co.  v.  Marion,  104  Ind.  242  (1).    "The 
rule  in  such  cases  is,  that  the  carrier  is  bound  'simply  to  exercise 
ordinary  care,  in  view  of  the  dangers  to  be  apprehended."    Kelly 
r.  Manhattan  R'y  Co.,  112  N.  Y.  443.    Whether  there  has  been  an 
exercise  of  such  care  depends  upon  the  circumstances  of  the  case — 
the  nature  of  the  road,  and  the  character  of  the  traffic  and  place 
where  the  accident  occurred.    Thus  it  has  been  held  that  "at  a  mere 
way  or  flag  station,  where  trains  do  not  regularly  stop  for  the  re- 
ception and  discharge  of  passengers,  and  only  stop  when  they  are 
flagged,  or  to  discharge  a  special  passenger,  a  passenger  need  not 
expect  or  rely  upon  the  company's  having  furnished  a  platform  or 
other  convenient  place  for  the  reception  and  discharge  of  passen- 
gers." Cincinnati,  etc.,  R.  R.  Co.  v.  Peters,  80  Ind.  172  (2).    Accom- 
modations of  the  same  character  cannot  be  expected  in  the  cities 
and  at  way-stations.    Flag-stations  like  the  one  under  consideration 
are  established  for  the  convenience  of  the  inhabitants  of  sparsely  set- 
tled territories  as  well  as  for  the  benefit  of  the  company,  and  would 
have  to  be  discontinued  if  the  railroad  companies  were  required  to 
keep  and  maintain  freight  and  passenger  depots,  with  agents  to 
care  for  the  same.    At  such  stations  the  companies  have  the  right  to 
use  the  platform  for  depositing  freight  and  for  the  accommodation 
of  passengers.  Arkansas,  etc,  R.  R.  Co.  v,  Canman,  52  Ark.  525  (3). 

1.  Pcnn.  Oo.  V.  Marion,  104  Ind.      Peters,  80  Ind.  168,  172,  is  reported 
239,  242,  is  reported  in  3  Am.  Neg.      in  3  Am.  Neg.  Cas.  133. 

Cas.  175.  See  subsequent  appeal  in  3.  See  note  of  Arkansas,  etc.,  R. 
same  case,  123  Ind.  415,  3  Am.  Neg.  Co.  v.  Canman,  52  Ark.  525,  in  9  Am. 
Cas.  26L  Neg.  Cas.  55,  ante. 

2.  Cincinnati,     etc.,     R.     Co.    v, 
ix--8 
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The  only  question  is,  therefore,  whether  the  defendant,  acting  as  a 
reasonable  person  would  under  the  circumstances,  ought  to  have 
foreseen  that  'such  an  accident  might  have  happened.  If  such  an 
accident  might  reasonably  have  been  anticipated  by  the  defendant, 
the  failure  to  remove  the  obstructions  constituted  actionable  negli- 
gence; "for  negligence  in  a  legal  sense  is  no  more  than  this:  the 
failure  to  observe,  for  the  protection  of  the  interests  of  another 
person,  that  degree  of  care,  precaution,  and  vigilance  which  the 
circumstances  justly  demand,  whereby  such  other  person  suffers 
injury."    Barrett  v.  Southern  Pacific  Co.,  91  Cal.  302. 

We  do  not  think  it  can  be  fairly  said  that  the  defendant  ought  to 
have  anticipated  that  an  accident  would  occur  in  broad  daylight  in 
consequence  of  leaving  the  packages  on  the  platform.  "The  com- 
pany, as  held  in  some  cases,  cannot  be  expected  to  treat  its  passen- 
gers as  children,  or  to  put  them  under  restraint.  Passengers  must 
take  the  responsibility  of  informing  tJhemselves  concerning  every- 
day incidents  of  railway  travelling,  and  the  company  could  do  busi- 
ness upon  no  other  basis."  Malcom  v.  R.  R.  Co.  106  N.  C,  64. 
It  is  the  duty  of  railroad  companies  to  give  their  passengers  a  rea- 
sonable time  and  opportunity  to  approach  and  leave  their  trains, 
and  the  duty  is  reciprocal.  Passengers  owe  it  to  themselves  and 
to  the  company  to  act  with  reasonable  care  in  alighting  from  and 
boarding  trains.  McDonald  v,  L.  I.  R.  R.  Co.,  116  N.  Y.  548, 15 
Am.  St.  Rep.  437  (1) ;  Penn.  R.  R.  Co.  v.  Lyons,  129  Pa.  St.  119, 15 
Am.  St.  Rep.  701  (2).  In  Comman  v.  E.  C.  R.  R.  Co.,  4  Hurl.  &  N. 
781  (3),  it  appeared  that  the  company  had  on  their  platform,  standing 
against  the  pillar  which  passengers  passed  in  going  to  and  from  the 
train,  a  portable  weighing-machine,  the  foot  of  which  was  elevated 
about  SIX  inches  above  the  level  of  the  platform.  Plaintiff  was  at 
the  station  on  Christmas  day,  inquiring  for  a  parcel,  when  he  was 


1.  M<:Donald  v.  Long  Island  R. 
R.  Co.,  116  N.  Y.  548,  is  reported  in 
5  Am.  Neg.  C&s.  298. 

2.  Penn.  R.  R.  Co.  v.  Lyons,  129 
Pa.  St.  119,  is  reported  in  6  Am.  Neg. 
Cas.  320. 

8.  In  Cornman  r.  Eastern  Coun- 
ties Railway  Company,  4  H.  &  N. 
781,  it  appeared  that  a  party  being  ait 
a  railway  station  in  the  daylight, 
with  a  crowd  of  persons,  awaiting 
the  arrival  of  a  train,  caught  his  foot 


against  the  edge  of  a  weighing- 
machine,  the  base  of  which  was 
raised  a  few  inches  above  the  level  of 
the  platform,  and  falling  broke  his 
knee-cap.  The  machine  was  of  a  de- 
scription in  use  at  railway  stations, 
and  was  in  its  usual  place,  adjoining 
the  end  of  a  counter  on  which  pas- 
sengers' luggage  was  placed  on  the 
arrival  of  trains,  and  was  used  for 
weighing  luggage: — Held^  that  there 
was  ix>  evidence  of  negligence. 
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driven  by  the  crowd  against  the  machine,  in  which  his  foot  became 
entangled,  and  was  injured.  The  court  held  that  there  was  no  evi- 
dence of  negligence  to  go  to  the  jury,  the  machine  being  located 
where  it  might  easily  have  been  seen,  and  the  accident  not  being 
one  which  could  have  been  reasonably  anticipated.  (Reported  in 
Thompson  on  Carriers  of  Passengers,  76.)  In  Stokes  v.  R.  R.  Co. 
107  N.  C,  178,  it  appeared  that  the  bridge  across  the  ditch  leading 
to  the  defendant's  track  was  in  good  condition,  except  that  one 
plank  was  slightly  shorter  than  the  other.  The  plaintiff,  in  the  day- 
time, attempted  to  get  on  the  train,  but  stepped  into  the  hole  caused 
by  the  short  plank  and  was  injured.  The  court  held  that  it  was  not 
actionable  negligence. 

The  case  is  a  sad  one,  the  injuries  and  sufferings  of  the  plaintiff 
being  of  a  most  distressing  nature,  but  we  cannot,  without  in- 
justice to  the  company,  and  establishing  an  unwarranted  and  dan- 
gerous precedent,  allow  the  verdict  to  stand  on  the  evidence  before 
us. 

Counsel  for  respondent  claims  that  the  specifications  of  particu- 
lars in  which  the  evidence  is  sufficient  to  support  the  verdict  are 
fatally  defective ;  but  in  this  we  think  he  is  in  error ;  they  fully  pre- 
sent all  the  points  upon  which  the  defendant  relied  on  its  motion 
for  a  nonsuit,  and  the  motion  for  a  new  trial. 

Judgment  and  order  reversed. 

Hearing  in  Bank  denied. 


DENVER,  SOUTH  PARK  &  PACIFIC  RAILWAY 

COMPANY  V.  WOODWARD. 

Supreme  Court,  Colorado,  December  Term,  1877. 

[Reported  in  4  Colo.  1.] 

DERAILMENT  OF  TRAIN— PRESUMPTION  OF  NEGLIGENCE.— 
If  a  car  is  overturned,  and  a  passenger,  in  consequence,  is  injured,  a  pre- 
sumption arises  that  the  casualty  was  the  result  of  negligence,  but  such 
presumption  may  be  rebutted  by  showing  that  the  accident  itself  was 
such  that  human  prudence  and  foresight  could  not  have  guarded 
against  it 

PASSENGER  KILLED  IN  DERAILMENT— DEFECTIVE  SWITCH. 
^Where  a  defective  switch  caused  the  overturning  of  a  railroad  car,  and 
a  passenger  was  killed,  the  railroad  company  was  held  liable. 

Appbal  from   District   Court   of   Arapahoe   County.   Judgment 
o/Srffted, 
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A  defective  switch  on  the  track  of  the  appellant  catised  the  over- 
toming  of  a  car,  resulting  in  the  death  of  James  Smith  who  was 
being  conveyed  as  a  passenger  over  appellant's  road.  Woodward, 
his  administrator,  brought  an  action  for  the  use  of  Salome  Smith, 
the  widow.  The  declaration  was  in  the  ordinary^  form  in  case ;  plea 
of  the  general  issue.  The  plaintiff  below  had  judgment  on  the  ver- 
dict in  the  sum  of  $5,000.  The  bets  as  well  as  the  positions  con- 
tended for  in  this  court  by  the  appellant  are  suiEciently  set  forth 
in  the  opinion.  The  instruction  relative  to  compensatory  damages 
referred  to  in  the  opinion  of  .the  court  was  as  follows : 

"Seventh — If  you  find  for  the  plaintiff  on  the  question  of  negli- 
gence, you  will,  in  determining  the  amount  of  damages  to  be 
assessed,  take  into  consideration  the  evidence  touching  the  probable 
accumulations  of  the  deceased  during  the  remainder  of  his  life, 
that  is,  during  the  probable  duration  of  his  life,  if  he  had  not  so  come 
to  his  death,  which  would  have  gone  to  the  benefit  of  his  wife, 
having  reference  to  his  age,  bodily  health,  occupation,  habits  and 
abilities  to  work — ^provided  his  wife  was  dependent  upon  him  for 
support.'* 

Sayrb  &  BxnxBR  and  Hughbs  &  Wblborn,  for  appellant. 

Symbs  &  DscKBRy  for  appellee. 

Thatcher,  Ch.  J. — This  action  is  wholly  statutory.  It  is  founded 
upon  section  one  of  "an  act  concerning  damages,"  approved  Feb- 
ruary 8th,  A.  D.  1872.  (Laws  of  9th  session,  p.  117),  which  provides 
"when  the  death  of  any  person  is  caused  by  the  wrongful  act,  mis- 
conduct, negligence  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor  against  the  latter, 
if  the  former  might  have  maintained  an  action  had  he  or  she  lived, 
against  the  latter  for  the  same  act,  misconduct,  negligence,  or 
omission,  provided  the  action  shall  be  commenced  within  two  years 
from  the  date  of  the  death  of  the  injured  person,  etc." 

We  are  confronted  in  limine  with  the  question  as  to  whether  to 
entitle  a  personal  representative  to  recover  in  an  action  founded  upon 
this  statute,  it  is  necessary,  where  the  general  issue  only  is  pleaded, 
that  he  shall  prove  his  character  as  such.  Where  an  administrator, 
in  his  representative  character,  brings  a  suit  upon  a  cause  of  action 
accruing  to  his  intestate,  and  in  his  declaration  makes  profert  of  his 
letters  of  administration,  he  is  not  bound  to  produce  the  letters  at 
the  trial  where  the  defendant  has  pleaded  the  general  issue  only. 
In  such  case  the  general  issue  admits  the  due  appointment  of  the 
administrator,  and  puts  the  plaintiff  upon  proof  of  the  alleged  cause 
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of  action.  The  plaintiff's  character  is  not  questioned,  but  only  his 
right  to  recover  on  the  merits.  Brockington,  Adm'r  v.  Vereen,  1 
Bailey  (S.  C.)  447 ;  Kowanchi  v.  Askew,  17  Ark.  595 ;  2d  Starkie 
on  Ev.,  548 ;  5  Robinson's  Practice,  60 ;  1st  Chitty's  Pleadings,  517 
(16th  Am.  Ed.) 

To  a  certain  class  of  actions  arising  subsequent  to  the  intestate's 
death,  a  different  rule  applies  for  obvious  reaisons. 

Upon  the  appointment  and  qualification  of  an  administrator,  the 
personal  property  of  the  intestate  by  law  vests  in  him.  If,  after  his 
appointment,  any  such  personal  property  should  be  converted  by 
another,  he  may  bring  an  action  in  trover  at  his  election,  either  in 
his  representative  capacity,  or  in  his  individual  character  in  his 
own  right.  In  either  case,  upon  general  issue  pleaded,  in  order  to 
recover,  he  must  show  property  in  himself,  which  can  only  be  done 
by  the  production  of  his  letters  of  administration,  or  other  compe- 
tent evidence  of  his  appointment.  It  is  well  understood  that  the 
plaintiff  cannot  succeed  in  this  action,  unless  he  proves :  1st,  prop- 
erty in  the  thing  converted,  either  general  or  special ;  2nd,  a  wrong- 
ful conversion  by  the  defendant ;  3rd,  his  right  to  the  possession  of 
it,  at  the  time  of  the  conversion.  Stevenson  v.  Little,  10  Mich, 
439 ;  Davidson  v.  Waldron,  31  111.  129 ;  Vanderburgh  v.  Bassett,  4 
Mmn.  25L 

It  necessarily  follows  that  for  a  conversion,  in  his  awn  time,  an 
administrator,  to  make  out  his  case,  must  prove  his  representative 
character.  It  is  a  link  in  his  chain  of  title.  1st  Chitty's  Pleading, 
517. 

It  is  equally  true  that  when  an  administrator  declares  in  eject- 
ment upon  his  own  sei2dng,  to  make  out  his  case,  it  is  essential  for 
him  to  prove  his  appointment  as  administrator,  as  part  of  his  title, 
although  he  need  not  declare  as  administrator.  Aldis  v.  Burdick, 
8  Vt.  21. 

The  plaintiff  in  ejectment,  in  the  absence  of  statute,  without  proof 
that  he  was  seized  of  the  legal  estate  in  the  premises  at  the  time 
of  the  alleged  demise,  must  fail. 

To  the  extent  here  indicated,  and  for  the  reasons  above  set  forth, 
the  text-books  and  cases  cited  by  counsel  in  support  of  the  doctrine 
there  laid  down  2  Starkie  on  Ev.,  548 ;  Redfield  on  Laws  of  Wills, 
128,  note ;  1st  Chitty's  PI,  517  (16th  Am.  Ed.) ;  Browning  v.  Huff, 
2  Bailey,  177 ;  Aldis,  Ex.  v.  Burdick,  8  Vt.  21 ;  Hunt  v.  Stevens,  3 
Taunt.  113;  Marsfield  v.  Marsh,  2  L.  R.  824;  Blainfield  v,  March, 
1  SaUc.  285,  and  others,  bearing  a  similitude  to  them  in  principle,  go. 
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It  will  be  observed  that  these  authorities  are  confined  to  cases 
where  the  wrong  or  injury  was  done  to  the  plaintiff,  and  in  which  he 
could  maintain  a  suit  in  his  own  name  without  designating  himself  as 
administrator.    The  case  under  consideration  does  not  belong  to  this 
class.    Necessarily,  under  the  statute  the  plaintiff  must  sue  in  his 
representative  character.    If  he  should  not,  the  declaration  would  be 
demurrable.    If  the  defendant  had  desired  to  challenge  the  appoint- 
ment of  the  plaintiff  as  administrator,  he  might  have  interposed  the 
plea  of  ne  ungues  administrator.    This  plea  would  have  put  the  plain- 
tiff upon  proof  of  his  representative  character.    Having  plead  the 
general  issue  only,  he  thereby  waived  the  production  of  the  letters 
of  administration  at  the  trial,  and  admitted  that  plaintiff  was  author- 
ized to  bring  the  suit.    But  defendant  strenuously  contends  that  if 
the  general  issue  does  not  require  the  plaintiff  to  prove  his  appoint- 
ment, the  plaintiff  nevertheless  chose  to  put  that  fact  in  issue  by 
offering  in  evidence  his  letters,  and  that  therefore  the  .parties,  by 
their  implied  agreement  in  open  court,  having  tendered  an  issue  as 
to  the  validity  of  the  letters,  the  court  must  decide  the  point   This 
is  a  specious  but  mooted  doctrine,  and  in  the  case  of  Reynold's 
Executors  v.  Torrance,  2  Brevard  (S.  C),  484,  it  was  denied  by  a 
majority  of  the  court    If  we  were  disposed  to  accept  it  (which  we 
are  not,  as  it  raises  an  issue  foreign  to  the  record)  it  would  not  avail 
the  defendant  in  this  case. 

Even  had  the  plea  of  ne  ungues  administrator  been  filed,  we  are  of 
opinion  that  the  plaintiff  sufficiently  proved  his  representative  char- 
acter to  meet  it.  Letters  of  administration  were  offered  and  read 
in  evidence.  An  excepion  was  taken  to  the  introduction  of  the  let- 
ters on  two  grounds :  first,  because  they  purported  on  their  face  to 
be  merely  letters  of  administration  to  collect ;  and  second,  because 
an  administrator  is  not  a  personal  representative  within  the  mean- 
ing of  the  statute  upon  which  the  action  is  founded.  Upon  examina- 
tion of  the  letters  read  in  evidence,  they  are  found  to  be  a  litera 
transcript  of  the  form  prescribed  by  statute,  with  the  blanks  thereii 
appropriately  filled  up.    R.  S.  1868,  p.  655,  §  46. 

It  is  insisted  that  t^hese  are  only  letters  of  administration  to  collect 
for  the  reason  that  full  thirty  days  had  not  elapsed  subsequent  to  th< 
death  of  the  intestate  prior  to  the  appointment  of  the  administrator 
The  law  provides  that  if  "the  widow  or  other  relative  of  the  intes 
tate"  shall  fail  to  apply  within  twenty  days  from  the  death  of  sucl 
intestate,  the  probate  court  may  g^ant  administration  to  any  cred 
itor  or  creditors  who  shall  apply  for  the  same  within  the  ten  day 
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next  ensuing,  and  if  no  creditor  applies  within  that  time,  adminis- 
tration may  be  granted  to  any  person  or  persons  whom  the  judge 
of  probate  may  think  will  best  manage  the  estate.  R.  S.  1868,  p. 
654,  §44.  The  statute  thus  accords  to  the  widow  or  next  of  kin, 
and  to  the  creditors,  the  right  of  applying  for  administration  in  the 
order  prescribed  therein.  The  parties  entitled  to  apply  for  adminis- 
tration may  waive  the  right  and  the  judge  may  thereupon  appoint 
any  fit  person. 

Whether  they  did  in  fact  waive  their  right  cannot  be  determined 
in  this  cause.  In  this  collateral  proceeding  we  may  not  inquire 
whether  the  letters  were  issued  to  a  person  entitled  to  them  or  not. 
As  the  judge  of  probate  had  competent  jurisdiction  of  the  cause 
the  regularity  of  the  administrator's  appointment  can  only  be  ques- 
tioned in  a  direct  proceeding  for  that  purpose.  Taylor  v.  Hosick, 
13  Kan.  527 ;  Sadler  v,  Sadler,  16  Ark.  633 ;  Boody  v.  Emmerson,  17 
N.  H.  577 ;  Emery  v.  Hildreth,  2  Gray,  231 ;  Wight  v.  Wallbaum,  39 
in.  554;  Schnell  v.  City  of  Chicago,  38  111.  389. 

This  disposes  of  the  first  objection,  and  as  to  the  second,  that  the 
administrator  is  a  personal  representative  within  the  intent  of  the 
statute,  and  authorized  to  bring  the  suit,  it  is  too  well  settled  to 
need  the  citation  of  authorities. 

Other  objections  to  the  letters  of  administration  are  raised  for  the 
first  time  in  this  court.  It  is  objected  that  they  are  neither  signed 
by  the  probate  judge  nor  tested  in  his  name  as  required  by  law. 

Section  42  of  chapter  90,  concerning  "Wills,  executors  and  ad- 
ministrators," R.  S.,  p.  654,  declares  that  all  letters  testamentary 
and  of  administration  shall  be  under  the  seal  of  the  court,  and 
attested  and  signed  as  other  process. 

Section  47  of  the  same  chapter,  R.  S.,  p.  656,  provides  that  all 
letters  of  administration  shall  be  tested  and  signed,  as  other  process^ 
in  the  name  of  the  probate  judge,  and  be  issued  under  the  seal  of 
the  court 

Section  15  of  chapter  71,  concerning  "Probate  Courts,"  Tl.  S.,  p. 
524,  provides  that  letters  of  administration,  writs,  summonses,  cita- 
tions, subpoenas,  and  all  other  process^  which  may  be  made  or  issued 
by  the  judge  of  probate  in  the  discharge  of  his  duties  ♦  ♦  * 
shall  bear  teste  in  the  name  of  the  probate  judge,  and  be  sealed  with 
the  seal  of  the  said  probate  court. 

It  is  apparent  from  the  language  oi  these  sections  that  letters  of 
administration  are  to  be  considered  as  process,  issuing  out  of  the 
probate  court,  within  the  meaning  both  of  the  act  concerning  "Wills, 


120  AMERICAN  NEGLIGENCE  CASES. 

executors  and  administrators,"  and  the  act  concerning  "Probati 
Courts,"  and  that  letters  of  administration  are  to  be  attested  anc 
signed  in  the  same  manner  as  all  other  process.  Were  these  th 
only  sections  pertinent  to  the  question  under  examination  we  woul 
be  bound  to  conclude  that  the  letters  read  in  evidence  were  n( 
attested  and  signed  as  required  by  law.  Until  February  8, 186 
(R.  S.,  p.  527),  the  probate  judge  of  Arapahoe  county  acted  as  l 
own  clerk,  and  necessarily  issued  and  signed  all  process  emanatii 
from  that  court.  No  other  person  was  authorized  by  law  to  do 
March  11th,  1864  (R.  S.,  p.  525),  the  legislature  provided  "ti 
the  county  clerks  of  the  several  counties"  (Arapahoe  county  i 
being  Included)  "named  in  the  act"  (except  the  county  oi  Gilf 
"shall  be  ex-otHcio  clerks  of  the  said  probate  courts  therein,  and  tl 
shall  perform  the  duties  respecting  the  said  probate  courts,  wl 
are  performed  by  the  clerks  of  the  district  courts."  The  clerk  < 
district  court  is  required  by  law  to  sign  and  teste  in  his  nam( 
process  issuing  out  of  that  court  (R.  S.,  p.  500,  §  1).  Hence  it  res 
that  it  is  the  duty  of  the  clerk  of  the  probate  court  to  sign 
teste  in  his  name  all  process  issuing  from  that  court.  The  next 
islature  extended  the  provisions  of  the  said  act  of  March  11th,  ] 
to  Arapahoe  county  (R.  S.,  p.  529,  §  51),  and  further  provided  ( 
and  50,  R.  S.,  p.  529)  that  "it  shall  be  lawful  for  the  probate  ji 
in  the  several  counties  to  perform  the  duties  imposed  by  the  a 
which  this  is  amendatory,  upon  the  county  clerks,  whenever 
shall  elect  so  to  do."  And  further,  that  "whenever  the  probate 
shall  perform  the  duties  of  the  clerk  of  bis  court,  all  process  i 
from  such  court  shall  be  issued  by,  and  in  the  name  of,  the 
thereof."  These  last  two  sections,  considered  in  connection  w 
other  sections  cited,  make  it  manifest  that  it  is  the  intention 
law  that  the  probate  judge  should  teste  and  sign  process  onV 
he  elects  to  perform  the  duties  which  would  otherwise  devolv 
the  clerk,  and  that  in  all  other  cases  process  shall  be  tested  and 
by  and  in  the  name  of  the  clerk.  The  sections  above  quote 
re-enacted  in  the  Revised  Statutes.  Although  other  obj 
were  urged,  we  fail  to  discover  that  the  letters  of  administral 
defective  in  any  respect.  If  they  were  informal  in  any  pa: 
this  court  would  decline  to  reverse  the  judgment  beloAv  on 
of  such  informality,  alleged  for  the  first  time  in  this  court. 
objections  were  valid,  had  they  been  raised  in  the  court  V>e\< 
might  have  been  obviated  by  the  introduction  of  other  evi- 
the  appointment  of  the  administrator.    The  production  of  tl 
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is  evidence  but  not  the  only  evidence  of  the  administrator's  ap- 
pointment The  appointment  is  a  matter  of  record,  and  by  the 
record,  if  necessary,  it  may  be  established.    The  State  v.  Price,  21 

Mo.  434 ;  Browning  v.  HuflF,  2  Bailey  (S.  C),  175 ;  Elden  v.  KeddeU, 
8  East,  189. 

The  appellant  objects  that  there  can  be  no  recovery  without  an 
allegation  in  the  declaration  and  proof  art  the  trial,  that  the  wife 
was  dependent  on  her  husband  for  support.  This  doctrine  is  an- 
nounceil  by  the  supreme  court  of  Illinois,  under  a  statute  different 
in  some  -substantial  respects  from  ours.  Chicago  &  R.  I.  R.  R. 
f .  Morris,  26  111.  400. 

Wc  fail  to  discover  in  our  statute  any  warrant  for  saying  that 
nnless  the  widow  in  the  life-time  of  her  husband  was  necessitous, 
or  dependent,  she  is  not  entitled  to  recover.  The  Territorial  Su- 
preme Court,  at  its  last  term,  repudiated  that  theory  as  being  unten- 
able. Without  regard  to  the  needy  condition  of  the  widow,  ceteris 
ParSmSy  the  measure  of  her  damages  is  the  same  in  each  case.  In 
the  very  carefully  considered  opinion  just  referred  to,  in  the  case  of 
the  Kansas  Pacific  Railway  Co.  v.  John  Lundin,  Administrator,  etc., 
3  Col.  94,  the  court  holds  that  the  recovery  under  this  statute  is  not 
governed  by  the  needs  of  the  wife,  and  what  she  would  be  entitled 
to  demand  from  the  deceased  if  he  had  lived,  but  that  the  estimated 
accumtdations  of  the  deceased  during  the  probable  remainder  of 
his  life,  if  he  had  not  come  to  an  accidental  death,  having  reference 
to  his  age,  occupation,  habits,  bodily  health  and  ability,  furnish  the 
true  measure  of  compensatory  damages ;  and  further,  that  for  deter- 
mining the  number  of  years  he  would  probably  have  lived,  reference 
inaybe  had  to  the  Carlisle  and  other  approved  tables. 

With  this  opinion  we  are  in  full  accord,  and  as  the  instructions  of 
the  court  (except  the  proviso  therein  contained)  touching  the  meas- 
ure of  damages,  are  almost  an  exact  rescript  of  the  opinion  on  that 
subject,  we  see  no  error  in  them  in  that  respect.  That  there  was 
wror  in  the  proviso  "that  his  wife  was  dependent  on  him  for  sup- 
port," cannot  inure  to  the  benefit  of  the  appellant,  as  it  could  not 
possibly  be  prejudiced  thereby. 

The  question  of  fact  submitted  to  the  jury  under  proper  instruc- 
tions was  for  them  to  resolve,  and  in  view  of  the  wildly  conflicting 
evidence  adduced  at  the  trial,  if  an  appellate  court  were  to  interfere 
with  their  finding,  it  would  be  an  unwarranted  encroachment  upon 
the  province  of  the  jury. 

Although  a  railroad  company  is  not,  in  a  strict  sense,  an  insurer 
of  Its  passengers,  nevertheless  its  duty  is  to  guard  and  protect 
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their  lives  by  the  exercise  of  the  utmost  care,  diligence  andvigian' 
consistent  with  the  mode  of  transportation  used,  and  the  practic 
operation  of  the  road.  Shearman  &  Redfield,  266.;  Tulkr  el  a\. 
Talbot,  23  111.  361. 

If  a  car  is  overturned,  and  a  passenger  in  consequence  is  kill 
a  presumption  arises  that  the  casualty  was  the  result  of  negliger 
Edgerton  v.  New  York  &  Harlem  R.  R.  Co.,  39  N.  Y.  228;  Yo 
V.  Kinney,  28  Ga.  Ill ;  Pittsburg,  Cincinnati  &  St.  Louis  R.  W. 
V.  Thompson,  56  111.  138;  Ware  v.  Gay,  11  Pick.  106;  Wi 
V.  Bolster,  3  E.  D.  Smith,  327. 

This  presumption  may  be  rebutted  by  the  company,  by  sha 
that  the  accident  itself  was  such  that  human  prudence  and  tote 
could  not  have  guarded  against  it.  Shearman  &  Redfield  on  ] 
§280  a. 

That  the  accident  occurred,  and  that  it  resulted  in  the  des 
James  Smith,  were  not  disputed ;  but  the  company  sought  to 
erate  itself  from  liability  by  showing  a  state  of  facts  from  whi< 
jury  would  be  at  liberty  jto  infer  that  it  (the  company)  is  ^ 
free  from  fault  in  the  premises ;  that  no  negligence  or  want  < 
is  to  be  imputed  to  it  in  the  construction  and  keeping  in 
of  its  switch.  But  the  jury,  by  their  verdict,  have  found  t1 
switch  was  not  properly  constructed;  that  the  accident  r 
either  from  the  rail  (which  was  forced  out  of  its  place),  be 
short,  or  from  the  clamp  of  the  main  switch-bar  being  tc 
to  the  end  of  said  rail,  or  both.  From  the  evidence  they  mig 
found  either  one  or  all  of  these  facts.  Had  the  defective  r 
of  proper  length,  or  even  had  the  clamp  of  the  switch-bar,  w1 
designed  to  hold  the  rail  at  its  proper  place,  not  been  too 
end  of  such  rail,  the  effect  of  the  wheels  of  the  engine  an 
cars  striking  against  the  end  of  the  defective  rail  would  • 
been  to  knock  it  out  of  the  clamp  of  the  main  switch-bar  c 
with  the  standard.  That  the  entire  rail  was  too  short  b 
three  inches,  the  jury  may  well  have  found  from  the  evid 

Williams,  the  appellant's  witness,  who  was  a  brakems 
road  at  the  time  of  the  accident,  testified  that  the  defectiv 
always  too  short ;  that  not  thinking  it  was  safe,  three  or 
before  the  accident,  he  had  forced  the  switch  end  of  the  : 
the  end  of  the  permanent  connecting  rail  opposite,  by 
wedge  between  the  remote  end  of  the  rail  and  the  otve. 
The  attention  of  the  section  boss  was  called  to  this  defect. 
there  any  testimony  to  disprove  that  the  clamp  of  tl\e  tt 
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switdi-bar  was  too  near  the  end  of  the  defective  rail  for  safety.  The 
acddent,  under  proper  instructions,  which  were  given,  with  the 
latitude  which  is  allowed  a  jury  in  the  determination  of  the  weight 
of  evidence,  and  the  credibility  of  witnesses  a  jury  might  find,  would 
not  have  occurred  had  that  care  and  diligence  been  exercised 
which  the  law  demands  in  the  construction  and  keeping  in  repair 
of  switches  and  tracks.  So  contradictory  is  the  evidence  that  a 
verdict  for  either  party  would  not  be  wholly  without  support. 

With  the  exception  of  the  proviso  to  instruction  numbered  seven, 
before  referred  to,  we  see  no  error  in  any  part  of  the  charge  to  which 
the  appellant  excepted,  and  that  error  is  harmless.  The  evidence 
of  Mr.  Greenslit  as  to  the  ustml  distance  on  other  narrow-gauge 
roads,  between  the  end  of  a  movable  switch  and  the  end  of  the  adja- 
cent permanent  rail,  was  properly  excluded,  if  for  no  other  reason, 
on  the  ground  that  no  foundation  had  been  laid  for  the  question. 
It  did  not  appear  that  he  had  any  knowledge  whether  there  was 
usually  a  uniform  distance  between  such  rails.  Nor  did  the  court 
err  in  excluding  testimony  as  to  the  distance  he  had  found,  by  an 
examination  made  recently  before  the  trial,  "between  the  ends  of 
switches  on  the  Denver  &  Rio  Grande  road/'  The  question  as  to 
whether  that  particular  company  had  defectively  or  properly  con- 
structed its  switches  was  not  before  the  court,  and  was  not  a  legit- 
imate subject  of  inquiry. 

Other  and  competent  testimony  as  to  the  proper  distance  between 
such  rails  was  introduced  by  the  appellant.  The  jury  was  not, 
therefore,  unadvised  on  this  subject. 

We  have  carefully  examined  all  the  specifications  of  error  con- 
tained in  the  appellant's  assignment,  and  failing  to  discover  any 
error  that  would  warrant  us  in  reversing  the  judgment  of  the  court 
bdow,  it  must  be  affirmed  (1). 


SANDERSON  V.  FRAZIER. 

Supreme  Courts  Colorado^  December  Term,  1884, 

[Reported  in  8  Cok>.  79.] 

STAGE  COACH  PROPRIETORS— CARRIERS  OF  PASSENGERS.— 
The  law  governing  the  liability  of  stage  coach  proprietors  as  common 
carriers  of  passengers  imposes  upon  such  carriers  the  duty  of  providing 

L    Petition  for  rehearing  dented.  Opinion   in  4   Colo.  162,  where  the 
question  of  die  statutory  right  to  recover  was  fully  discussed. 
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roadworthy  vehicles  suitable  for  the  transportation  of  passengers,  steady 
and  manageable  horses  with  strong  and  proper  harness,  and  careful 
drivers  of  reasonable  skill  and  good  habits  (1). 

DUTY  OF  PASSENGERS.— It  is  the  duty  of  passengers  to  comply  with 
the  reasonable  regulations  of  the  carrier,  and  to  exercise  proper  care  and 
diligence  in  avoiding  injury  to  themselves,  for  the  rule  that  one  cannot 
recover  for  an  injury  caused  by  his  own  negligence,  or  where  by  his  own 
fault  he  so  far  contributed  thereto  that  but  for  such  fault  the  injury  would 
not  have  happened,  is  applicable  to  passengers  in  stage  coaches. 

OVERTURNING  OF  STAGE  COACH— PASSENGER'S  ARM  OUT 
OF  STAGE. — ^Where  plaintiff,  with  two  other  passengers  with  him  on  the 
seat  in  defendant's  stage  coach,  had  his  arm  projecting  outside  the  body 
of  the  stage,  and  the  stage  was  overturned  and  the  other  passengers  were 
thrown  upon  him  and  his  arm  was  injured,  it  was  held  that  plaintiff  was 
not  guilty  of  contributory  negligence  in  having  his  arm  projecting  from 
the  stage  coach. 

OVERTURNING  OF  STAGE  COACH— PRESUMPTION  OF  NEGLI- 
GENCE. — Where  any  damage  or  injury  happens  to  a  passenger  by  the 
breaking  down  or  overturning  of  a  stage  coach,  a  prima  facie  case  is 
made  out  by  proof  that  the  relation  of  carrier  and  passenger  existed  be- 
tween the  parties;  that  an  accident  occurred  resulting  in  injury  to  the 
passenger,  and  that  it  was  occasioned  by  the  failure  of  some  portion  of 
the  machinery,  appliances  or  means  provided  for  the  transportation  of 
passengers. 


1.  Among  other  actions  in  Colo- 
rado relating  to  injuries  sustained  by 
passengers  in  stage  coaches,  are  the 
following: 

In  McCLBLifAND  et  al.  v.  Burns, 
5  Colo.  390  (1880),  the  complaint, 
which  was  sustained  by  the  evidence, 
charged  the  defendants,  their  agents 
and  servants,  with  negligence  and 
careless  and  wanton  disregard  of 
their  duties  as  earners  of  passengers, 
in  failing  to  provide  a  proper  and 
sufficient  coach,  and  good  and  sufH- 
cient  horses,  from  Fairplay  to  Lead- 
ville,  and  in  compelling  plaintiff 
Bums  with  other  passengers  to  ride 
in  the  open  two-horse  wagon;  also 
in  compelling  plaintiff  to  walk  up  the 
mountain,  and  then  driving  away  and 
leaving  him  on  its  summit,  without 
any  means  of  conveyance  to  Lead- 
ville  or  elsewhere,  and  without 
shelter  from  the  severe  storm  which 
was   raging.    On  the  trial  plaintiff 


recovered  judgment  for  $500.  De- 
fendant appealed  on  the  ground  of 
the  giving  of  erroneous  instructioitfs 
as  to  negligence,  but  the  Supreme 
Court  held  there  was  no  error  and 
judgment  was  affirmed.  The  court 
(per  Beck,  J.)  said:  "When  wc 
look  into  the  evidence  and  note  the 
reckleiss  and  inhuman  conduct  of  the 
driver  of  the  wagon  in  deserting  the 
plaintiff  to  his  fate  in  that  wild  storm, 
and  upon  that  bleak  mountain,  after 
requiring  him  to  make  his  way  on 
foot  through  the  snow  to  its  summit, 
there  is  little  reason  to  apprehend 
that  the  jury  may  have  based  its  ver- 
dict upon  acts  of  negligence  of  ap- 
pellants or  their  servant,  which  were 
not  the  proximate  cause  of  the  injury 
complained  of." 

In  Wa^x,  et  al.  v.  Livbzay,  6  Colo. 
465  (1882),  the  substance  of  the  com- 
plaint was  that  on  the  22nd  day  of 
Sei^tember,  1879,  the  defendants  were 
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Brsor  to  District  Court  of  Arapahoe  County.    The  facts  appear 
in  the  opinion.    Judgment  affirmed. 
Hugh  Bim«B&,  for  plaintiff  in  error. 
Wbu3i  Smith  &  Macon,  for  defendant  in  error. 

St0ll6y  J.  —  The  law  governing  the  liability  of  stage  coach  pro- 
prietors as  common  carriers  of  passengers  is  quite  well  settled  by 
juridical  decisions  of  the  highest  courts. 

The  law  imposes  upon  such  carriers  the  duty  of  providing  road- 
worthy  vehicles  suitable  for  the  transportation  of  passengers,  steady 
and  manageable  horses,  with  strong  and  proper  harness,  and  careful 
drivers  of  reasonable  skill  and  good  habits.  Although  their  under- 
taking is  not  one  absolutely  to  convey  safely — ^that  is  to  say,  while 
they  do  not  warrant  the  safety  of  passengers  at  all  events,  yet  their 
undertaking  and  liability  go  to  this  extent,  that  their  means  o( 
transportation  are  suitable  and  sufficient,  that  they  and  their  agents 
I)pssess  competent  skill,  and  that  they  will  use  all  due  care  and  dili- 
gence in  the  performance  of  their  duty. 

Respecting  the  measure  of  this  care  and  diligence,  considering 
that  such  carriage  is  charged  with  the  lives,  limbs  and  health  of 
human  beings,  it  has  been  held  that  passenger  carriers  bind  them* 
scWcs  to  carry  safely  those  whom  they  take  into  their  coaches,  "as 
far  as  human  care  and  foresight  will  go — that  is,  for  the  utmost  care 


paitnen  nsder  the  name  and  style  of 
Wall  &  Witter,  and  were  common 
cuTiers  of  passengers  by  stage  for 
hire  from  Red  Hill  station,  on  the 
Denver,  South  Park  &  Pacific  Rail- 
road to  the  city  of  Leadville.  That 
on  the  day  named  they  undeitook  to 
carry  the  plaintiff  from  said  station 
to  Leadville  for  the  sum  of  |8,  which 
he  i>aid,  and  that  he  was  thereupon 
received  npon  their  coach  as  a  pas- 
senger. It  set  out  t4ie  facts  of  the 
overtoming  of  the  coach  at  Red  Hill, 
averring  that  the  plaintiff  received 
teriotts  and  permanent  injuries,  from 
whidi  he  has  never  recovered;  his 
continned  sickness  and  inability  to 
attend  to  business,  and  that  he  was 
forced  to  expend  the  sum  of  $500  for 
medical  attendance  and  nursing, 
averring  that  the  accident  occurred 
Ihroogh  the  carelessness  and  negli- 


gence of  the  defendants.  Damages 
were  laid  in  the  sum  of  $10,000. 
There  was  a  verdict  for  plaintiff  for 
$4,500  which,  on  appeal,  was 
affirmed.  The  appeal  was  on  the 
ground  of  erroneous  instructions  as 
to  damages,  etc 

Rio  O&ANDS  Wbsts&n  R'v  Co. 
V.  RuBVNSTSiN,  5  Colo.  App.  121, 
was  an  action  for  damages  for  in- 
juries sustained  by  the  plaintiff  while 
riding  in  one  of  def'^.ndant's  stage 
coaohes.  There  was  a  verdict  aind 
judgment  for  plaintiff  which,  on  ap- 
peal, was  affirmefd.  Santterson  v. 
Frazier,  8  Colo.  79,  9  Am.  Neg.  Cas. 
123,  cited  as  to  the  rule  that  a  passen- 
ger who  shows  he  is  being  carried 
for  hire  and  thoft  the  vehicle  over- 
turns and  ocoaisions  him  injury  has 
made  out  a  prima  facie  case. 
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and  diligence  of  very  cautious  persons/'  Some  cases  even  hole 
that  such  carriers  are  responsible  "for  any,  even  the  slightest,  neg 
lect."  This  doctrine  is  laid  down  by  the  Supreme  Court  of  th 
United  States,  in  the  case  of  Stokes  v,  Saltonstall,  13  Pet.  190  (1 
which  is  regarded  by  the  authorities  as  the  leading  case  on  th 
subject  in  the  United  States,  and  the  same  doctrine  is  stated ; 
the  law  by  Mr.  Story  in  the  text  of  his  work  on  Bailments,  §6( 
In  support  of  the  same  rule  as  to  liability  in  such  cases  are  the  i( 
lowing  authorities :  Parish  &  Co.  v.  Reigle,  11  Gratt.  697;  McLe 
V,  Burbank,  11  Minn.  277  (2) ;  Maury  v.  Talmadge,  2  McLean,  15 
Peck  and  wife  v.  Neil,  3  McLean,  23. 

On  the  other  hand,  it  is  the  duty  of  passengers  to  comply  v 
the  reasonable  regulations  of  the  carrier,  and  to  exercise  pro 
care  and  diligence  in  avoiding  injury  to  themselves,  for  the 
that  one  cannot  recover  for  an  injury  which  has  been  caused  by 
own  negligence,  or  where  by  his  own  fault  he  has  so  far  contrib 
thereto  that  but  for  such  fault  on  his  part  the  injury  would  notl 
happened,  is  applicable  to  this  class  of  passengers. 

The  appellee  Prazier  was  a  passenger  in  one  of  the  stage  coa 
of  appellants,  running  at  that  time  between  Canon  City  and  I 
ville,  and  by  the  upsetting  of  the  vehicle  his  arm  was  broken 
the  alleged  negligence  of  the  driver  in  causing  the  upset  i 
ground  of  action  for  the  resultant  injury.  A  question  of  con 
tory  negligence  on  the  part  of  the  appellee  was  made  by  the  i 
ings  in  the  court  below,  and  one  of  the  alleged  errors  relied  up 
appellants  in  seeking  to  reverse  the  judgment  is,  that  the  ver 
contrary  to  the  evidence  and  the  law  in  respect  to  §uch  a 
contributory  negligence. 

The  act  of  appellee  constituting  the  negligence  complained 
in  having  his  arm,  at  the  time  of  the  accident,  "outside  the  ^ 

The  upset  was  caused  by  the  wheel  on  one  side  of  the 
striking  on  a  rock  at  one  side  of  the  road,  whereby  the  sta 
thrown  over  upon  the  opposite  side.  This  portion  of  the  re 
in  a  caiion  in  a  mountainous  part  of  the  journey.  It  -w^as 
night ;  there  was  no  light  on  that  side  of  the  stage  which  str 
rock.  But  the  driver  testified  that  it  was  not  so  dark  but  that 
able  to  see  the  rock  just  before  striking  it.  The  appellee  "wa; 
on  the  end  of  the  seat  on  the  opposite  side ;  there  were  tv 

1.    Stokes   V.  Saltonstall,    13  Pet.         2.    Mcl^ean  v.  Burl>axik, 
190,  is  reported  in  7  Am.  Neg.  Gas.      277,  is  reported  in  4  Am.    ] 
297.  199. 
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passengers  in  the  same  seat  which  crowded  appellee  close  to  the 
side;  he  had  his  arm  either  resting  on  the  rail,  or  projecting  out- 
side the  body  of  the  stage,  so  that  when  overturned  the  other  pas- 
sengers in  the  same  seat  were  thrown  down  upon  him;  his  arm 
was  caught  under  some  portion  of  the  vehicle  and  broken,  and  he 
was  unable  to  be  extricated  until  the  other  passengers  had  got  out 
and  lifted  up  the  stage.  Upon  this  state  of  facts  it  is  contended  by 
counsel  for  appellants  that  appellee  was  chargeable  with  such  con- 
tributory negligence  as  ought  to  bar  a  recovery.  In  support  of  this 
attention,  the  case  of  P.  &  C.  R,  R.  Co.  v.  McClurg,  56  Pa.  St. 
294,  is  cited,  where  a  passenger,  by  reason  of  the  protrusion  of  his 
arm  from  the  window  of  the  car  in  which  he  was  riding,  was  injured 
by  the  arm  coming  in  contact  with  another  car  standing  on  a 
switch;  and  the  court  held,  and,  as  we  think,  correctly,  that  where 
such  passenger  "puts  his  elbow  or  arm  out  of  the  window  volun- 
tarily, without  any  qualifying  circumstances  impelling  him  to  do  it, 
it  is  negligence  in  se ;  and  when  that  is  the  state  of  the  evidence,  it 
is  the  duty  of  the  court  to  declare  the  act  negligence  in  law." 

There  is  a  wide  difference,  however,  between  such  a  case  and  the 
one  before  us.    Railway  coaches  pass  along  an  undeviating  track 
and  often  within  a  few  inches  of  a  signal  post,  switch  bars,  cattle 
guards,  bridge  timbers  and  cars  upon  side  tracks,  rendering  it  dan- 
gerous for  passengers  to  expose  any  portion  of  the  body  beyond  the 
outer  line  of  the   coaches,  which   themselves  project  beyond  the 
wheels  and  the  track.    But  stage  coaches  do  not  in  this  particular 
differ  from  other  road  vehicles,  the  wheels  of  which  project  laterally 
beyond  the  body  of  the  vehicle,  which  circumstance,  in  connection 
with  the  different  character  of  the  roadway  and  mode  of  transporta- 
tion, is  an  immunity  against  danger  from  the  mere  projection  of  an 
arm  outside  the  window  or  beyond  the  line  of  the  body  of  such 
vehicle.   In  the  case  of  an  injury  like  that  in  the  railway  case  cited, 
the  projection  of  the  arm  outside  the  window  is  the  cause  of  the 
resultant  injury.    In  the  case  of  the  overturning  of  the  stage  of 
appellants  by  running  upon  a  rock,  the  position  of  appellee's  arm 
was  no  more  a  cause  of  the  upset  which  produced  the  injury  than 
the  position  of  the  arms  of  the  other  passengers  or  of  the  hat  upon 
his  head.   Besides,  the  evidence  in  the  record  shows  that  the  vehicle 
in  question  was  not  a  regular  or  ordinary  stage  coach  with  win- 
dows, but  a  Concord  mail  wagon  or  canvas  back  known  as   a 
"Jerky,*'  without  windows,  but  having  a  canvas  cover  with  canvas 
ride  curtains,  supported  by  wooden  standards  at  the  sides  and  bows 
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overhead.  The  appellee,  crowded  as  he  was  against  the  side,  wkh 
three  passengers  on  the  seat,  would  naturally,  and  we  may  say  un- 
avoidably, thrust  out  his  arm  when  the  vehicle  was  overturned, 
falling  as  he  did,  beneath  the  weight  of  the  other  passengers,  and 
with  no  wall  or  coach  body  to  protect  him.  The  curtains  even  were 
rolled  up  at  the  time.  Under  the  circumstances  the  injury  to  ap- 
pellee was  an  almost  inevitable  result  of  the  overturning'  of  the 
vehicle ;  and  the  fact  that  his  arm  was  at  the  time  outside  the  rail 
or  outer  edge  of  the  wagon  bed  cannot  be  imputed  as  neg^ligence 
or  want  of  due  care  on  his  part  as  passenger. 

Another  ground  of  error  is  that  the  court  permitted  evidence  that 
one  of  the  lamps  of  the  stage — ^the  one  on  the  side  which  collided 
with  the  rock — ^was  not  lighted  at  the  time  of  the  accident.  There 
was  no  error  in  this.  It  was  a  circumstance  which,  in  connection 
with  all  the  others,  tended  to  show  negligence  on  the  part  of  appel- 
lants. The  driver  testified  that  it  was  a  starlight  night  and  he  was 
able  to  see  the  road  track,  the  wheel  and  the  rock  just  before  he 
struck  it,  and  that  the  light  would  not  have  assisted  him.  But  this 
testimony  does  not  render  improper  the  evidence  previously 
admitted  in  making  the  case  for  appellee,  showing,  at  least  prima 
facie,  a  want  of  due  care.  In  the  case  of  Crofts  v.  Waterhouse,  3 
Bing..321  (1),  Best,  Ch.  J.,  says:  "The  coachman  must  have  com- 
petent skill  and  use  that  skill  with  diligence ;  he  must  be  well  ac- 
quainted with  the  road  he  undertakes  to  drive;  he  must  be  pro- 
vided with  steady  horses,  a  coach  and  harness  of  sufficient  streng^ 
and  properly  made,  and  also  with  lights  by  night.  If  there  be  the 
least  failure  in  any  one  of  these  things,  the  duty  of  the  coach  pro- 
prietors is  not  fulfilled,  and  they  are  answerable  for  any  injury  or 
damage  that  happens."  This  is  certainly  strong  language,  but  does 
not  appear  to  be  against  the  weight  of  authority  in  stating  the  gen- 
eral rules  governing  in  such  cases. 


1.    In  Crofts  v,  Watbrhousb,  8 

Bing.  319,  the  driver  of  a  stage  coach 
gathered  a  bank,  •  and  upset  the 
coach.  He  had  pa<sised  the  spot 
where  the  accident  happened  twelve 
hours  before,  but  in  the  interval  a 
landmark  had  been  removed.  In  an 
actiodi  for  an  injury  sustained  by  this 
accident,  the  judge  told  the  jury  that 
as  there  was  no  obstruction  in  the 
road,  the  driver  ought  to  have  kept 


within  the  limits  of  it;  and  the  acci* 
dent  having  been  occasioned  by  his 
deviation,  the  plaintiff  was  entitled  to 
a  verdict;  and  a  verdict  having  been 
returned  accordingly,  the  court 
granted  a  new  trial  on  the  gnound 
that  the  jury  should  have  been 
directed  to  consider  whether  or  not 
the  deviation  was  the  effect  of  negli- 
gence. 
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Counsel  for  appellants  contend  for  the  rule  that  the  burden  of 
proof  is  on  the  plaintiff  in  such  cases  not  only  to  show  negligence 
on  the  part  of  defendant,  but  ordinary  care  on  his  own  part.  An 
examination  of  the  cases  will  clearly  show  that  a  different  rule  is 
established  by  the  great  weight  of  authority.  Mr.  Story  lays  down 
the  rule  as  follows :  "Where  any  damage  or  injury  happens  to  the 
passenger  by  the  breaking  down  or  overturning  of  the  coach,  or  by 
any  other  accident  occurring  on  the  road,  the  presumption  prima 
facie  is  that  it  occurred  by  the  negligence  of  the  coachman,  and  the 

onus  frobandi  is  on  the  proprietors  of  the  coach  to  establish  that 
there  has  been  no  negligence  whatever ;  and  that  the  damage  has 

been  occasioned  by  inevitable  casualty,  or  by  some  cause  which 

human  care  and  foresight  could  not  prevent."  Story  on  Bailments, 
§601  a.  Our  own  court  in  the  case  of  Wall  et  al.  v.  Livezay,  6  Colo. 
465  (1),  declared  the  rule  in  the  following  language^  used  by  Chief 
Justice  Beck :  "  A  prima  facie  case,  however,  is  made  out  by  proo* 
that  the  relation  of  carrier  and  passenger  existed  between  the  parties ; 
that  an  accident  occurred  resulting  in  injury  to  the  passenger,  and 
that  it  was  occasioned  by  the  failure  of  some  portion  of  the  ma* 
chinery,  appliances  or  means  provided  for  the  transportation  of  the 
passengers.  This  proof  being  made,  a  presumption  of  negligence 
on  the  part  of  the  carrier  arises,  and  the  plaintiff  is  not  bound  to  go 
further  and  show  the  particular  defect  or  cause  of  ^he  accident, 
until  the  presumption  is  rebutted.  It  devolves  upon  the  carrier  to 
rebut  this  presumption  by  evidence  that  he  exercised  the  greatest 
degree  of  diligence  practicable  under  the  circumstances."  In  the 
case  of  Stokes  v.  Saltonstall,  supra,  it  is  held  by  the  Supreme  Court 
of  the  United  States  that  in  such  action  the  facts  that  the  coach  was 
upset,  and  the  plaintiff  injured,  are  sufl&cient  prima  facie  evidence 
of  n^ligence  or  want  of  skill  of  the  driver,  and  shift  the  burden  of 
proof  upon  the  defendant  to  show  that  the  driver  was  in  every 
respect  qualified,  and  acted  with  reasonable  skill  and  the  utmost 
caution;  and  if  the  disaster  was  occasioned  by  the  least  want  of 
due  skill  or  of  prudence  on  his  part,  the  defendant  was  answerable. 
The  same  rule  substantially  is  held  to  be  the  law  in  the  cases  of 
Parish  &  Co.  V.  Reigle,  and  McLean  z/.  Burbank,  hereinbefore  cited. 
Upon  the  question  of  negligence  on  the  part  of  appellants,  the  evi- 
dence shows  that  at  a  station  where  the  stage  stopped  before  the 
accident,  the  driver  discovered  that  there  were  no  lanterns  on  the 
stage ;  that  he  called  for  two  lamps ;  that  the  superintendent  brought 

1.   See  note  of  this  case  in  9  Am.  Neg.  Gas.  124,  ante, 
is— 9 
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two,  and  put  on,  but  that  one  was  out  of  repair,  and  so  was  not 
lighted;  that  at  the  place  of  the  accident,  the  road  was  level  and 
slightly  up-grade ;  that  the  rock  was  a  foot  and  a  half  or  two  feet 
outside  the  track  of  the  roadway ;  that  there  was  a  gully  on  the  oppo- 
site side,  the  distance  being  about  twelve  or  thirteen'  feet  between 
the  rock  on  one  side,  and  the  gully  on  the  other,  and  the  width  of 
the  vehicle  between  the  outside  of  the  hubs  about  seven  feet;  that 
the  driver  knew  the  place  well  because  the  gully  had  been  made  by 
a  washout,  and  that  he  slackened  his  speed  at  that  point 

Under  these  facts,  the  question  was  properly  submitted  to  the 
jury  by  instructions,  whether  the  accident  might  not  have  been 
avoided  by  the  exercise  of  due  care  on  the  part  of  the  agents  of 
appellants ;  or,  in  other  words,  whether  the  injury  to  appellee  was 
not  caused  by  the  negligence  of  appellants  in  not  using  the  means 
clearly  within  their  power  and  control  to  have  prevented  the  upset. 

Some  testimony  was  admitted,  over  the  objection  of  appellants, 
touching  the  manner  and  character  of  the  driving  of  the  stage  be- 
fore and  after  the  accident  in  question.  We  do  not  think  this  was 
unwarranted.  It  related  to  the  driver's  knowledge  of  the  road  and 
his  skill  in  his  employment,  and  for  this  purpose  was  not  imperti- 
nent, although  incompetent  to  prove  his  conduct  in  this  particular 
instance  in  producing  the  accident.  The  want  of  skill  of  the  driver 
may  be  shown  at  the  time  of  the  accident  or  at  any  prior  time;  but 
his  good  or  bad  conduct  can  only  be  looked  at,  at  the  time  the 
accident  occurred,  or  as  connected  with  the  accident.  Peck  and 
wife  V.  Neil,  3  McLean,  24.  And  evidence  that  some  distance  fur- 
ther on  the  road,  the  same  night,  the  driver  got  outside  the  road 
and  into  a  gully  made  by  a  recent  washout,  and  that  the  passengers 
had  to  get  out  and  assist  in  extricating  the  stage  and  team,  and 
getting  them  back  on  the  road,  was  admissible  for  the  purpose  of 
showing  the  degree  of  darkness  of  the  night,  the  character  and 
condition  of  the  road,  and  the  consequent  necessity  for  proper 
lights  on  the  vehicle.  We  have  examined  with  care  the  instructions 
given  by  the  court,  and  those  refused,  upon  which  errors  are  as- 
signed, and,  guided  by  the  rules  and  principles  of  law  herein  laid 
dovm  as  applicable  to  the  facts  of  the  case,  we  cannot  find  that  the 
errors  contended  for  are  well  assigned. 

As  to  the  ground  for  new  trial,  that  the  verdict  was  excessive,  we 
need  only  say,  in  the  language  of  nearly  all  the  decisions  upon 
this  point,  that  there  is  no  rule  of  law  fixing  the  exact  measure  of 
damages  in  such  a  case ;  it  cannot  be  reached  by  any  process  of 
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certain  computation.  The  judgment  of  the  jury  as  to  what  is  a 
proper  and  just  compensation  in  such  cases  must  govern,  unless 
the  damages  awarded  are  so  obviously  disproportionate  to  the  injury 
shown  to  be  sustained,  as  to  warrant  the  belief  that  the  jury  must 
have  been  influenced  by  partiality  or  prejudice,  or  have  been  misled 
by  some  mistaken  view  of  the  merits  of  the  case. 

Upon  the  testimony  of  the  appellee  and  the  other  witnesses,  in- 
cluding the  physicians  who  were  examined  respecting  the  disabled 
condition  of  appellee's  arm  at  the  time  of  the  trial,  which  was  eight 
or  nine  months  after  the  accident,  we  do  not  think  that  the  verdict 
of  $2,500  was  so  disproportionate  tp  the  loss,  expense  and  injury 
shown,  as  to  warrant  its  being  considered  excessive  compensation. 

Of  the  thirty-eight  assignments  of  error  in  this  case,  we  have 
reviewed  herein  only  those  which  are  chiefly  discussed  by  counsel 
in  their  briefs,  and  which  appear  to  be  relied  upon  by  appellants  for 
reversal,  and  perceiving  no  material  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Affirmed. 


PULLMAN  PALACE  CAR  COMPANY 

V.  BARKER. 

Supreme  Courts  Colorado^  December  Term^  1878. 

[Reported  in  4  Colo.  344.] 

REMOTE  AND  PROXIMATE  CAUSE.— While  the  law,  out  of  regard 
for  htunan  life  and  safety,  exacts  from  the  carriers  of  passengers  the 
ntmost  care  and  skill,  it  refuses  to  take  into  consideration  damage  re* 
motely  resulting  from  a  breach  of  their  contract  or  neglect  of  their  duty. 
The  maxim  is  causa  proxima^  non  retnota  spectaiur. 

FIRE  ON  SLEEPING  CAR— PASSENGER  SICK  FROM  EXPO- 
SURE—PROXIMATE CAUSE.— Where  the  sleeping  car  of  the  defend- 
ant caught  fire  in  the  night  and  plaintiff,  a  woman,  left  the  burning  car 
with  but  slight  clothing  and  in  her  stocking  feet,  the  imminence  of 
danger  preventing  her  properly  clothing  herself,  and  in  passing  to  the 
next  car  plaintiff  was  compelled  to  stand  for  a  minute  or  two  on  the  plat- 
form, it  being  an  extremely  cold  night,  and  by  reason  of  such  exposure 
caught  a  severe  cold  resulting  in  a  long  period  of  illness,  and  the  evi- 
dence showed  that  her  illness  was  of  such  character  as  results  from 
arrested  menstruation,  it  was  held  that  plaintiffs  subsequent  long  illness 
was  not  the  result  of  the  exposure,  but  the  result  of  the  exposure  in  her 
then  condition,  and  such  illness  was  the  remote  and  not  the  proximate 
result  of  defendant's  negligence. 
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SICK  PASSENGERS.~Person8  who  are  ill  have  a  right  to  enter  the  cars 
of  a  railroad  company  and  travel  therein;  as  a  common  carrier  of  passen- 
gers the  company  has  no  right  to  prevent  them,  but  the  increased  risk 
arising  from  conditions  affecting  their  fitness  to  journey,  certainly  where 
they  are  unknown  to  the  carrier,  must  rest  upon  their  own  shoulders. 

Appeal  from  District  Court  of  Arapahoe  County.    The  facts  ap- 
pear in  the  opinion.    Judgment  for  the  plaintiff  for  $1,480  reversed. 
BuTLBR  &  Wright,  for  appellant. 
Symes  &  Dbckbr,  for  appellee. 

Elbert,  J. — This  was  an  action  on  the  case  brought  by  Diana 
Barker  against  the  appellant^  for  injuries  sustained  by  reason  of 
alleged  negligence  (1). 

The  controversy,  as  presented  by  the  record,  respects  the  extent 
not  the  fact  of  the  appellant's  liability.  While  the  law,  out  of  regard 
for  human  life  and  safety,  exacts  from  the  carriers  of  passengers 


1.  Passenger  rendered  insane 
from  shock  received  in  derailment  of 
train. — ^Kbixby  (Adm'z),  v.  Union 
Pacific  R'y  Co.,  16  Colo.  456  (1891), 
was  an  action  for  damages  for  in- 
juries sustained  by  plaintiff's  intes- 
tate, who  was  an  expressnmn  In  the 
employ  of  the  Pacific  Express  Co., 
but  travelling  by  contract  between  his 
employers  and  the  defendant  railway 
company,  as  a  passenger  on  defend- 
ant's train.  The  injuries  were 
caused  by  the  car,  on  which  was 
plaintiffs  intestate,  becoming  de- 
railed whereby  the  same  ran  down  a 
steep  grade  and  the  shock  produced 
insanity.  The  intestate  subsequently 
died  in  the  insa9e  asylum,  but  not 
from  the  injuries  caused  by  the  neg- 
ligence for  which  the  action  was 
brought.  Defendant's  demurrer  to 
-die  complaint  that  the  same  did  not 
show  any  right  in  tihe  administratrix 
to  bring  action  was  sustained  and 
judgment  rendered  for  defendant. 
Haitttiff  brought  the  ca'se  to  the 
supreme  court  by  writ  of  error.  The 
court  held  that  the  complaint  and 
the  matters  therein  stated  were  suffi- 
cient in  law  and  it  was  error  to  sus- 
tain  demurrer,  damages   being   re- 


coverable by  the  administratrix. 
Judgment  reversed. 

On  the  subsequent  trial  of  the  ac- 
tion there  was  a  verdict  and  judg- 
ment for  plaintiff  for  $1,999.  On  ap- 
peal judgment  was  affirmed.  Union 
Pacific  R'y  Co.  v.  Kbixby,  4  Colo. 
App.  325  (1894). 

Dangerous  position  on  car — PaS' 
senger  killed  by  falling  from  train. — 
In  Jackson  (Rbc*r)  v.  Criixy,  16 
Colo.  103  (1891),  it  wa»  held  that  a 
passenger  on  an  excursion  train, 
who  seats  himself  on  tihe  rear  end  of 
the  box  of  an  open  car,  the  end 
board  not  exceeding  two  and  one- 
half  inches  in  thickness,  with  his  feet 
elevated  by  being  placed  on  the  seat 
directly  in  front  of  him,  and  with  no 
possible  opportunity  of  protecting 
himself  in  case  of  the  suxiden  jolt  of 
the  car,  when  he  might  have  found  a 
safe  seat  in  an  adjoining  car  of  stood 
up  in  the  car  in  question,  is  guilty  of 
contributory  negligence  as  matter  of 
law;  and  in  an  action  for  his  death 
caused  by  falling  from  his  seat  while 
the  train  was  in  motion,  it  was  error 
to  submit  the  question  otf  contrrbu- 
tory  negligence  to  the  jury.  Judg- 
ment for  plaintiff  reversed. 
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the  utmost  care  and  skill,  it  refuses  to  take  into  consideration  dam- 
age remotely  resulting  from  a  breach  of  their  contract  or  neglect 
of  their  duty.    The  maxim  is  causa  proxima,  non  remota  spectatur. 

In  cases  of  contract  as  well  as  of  tort,  where  no  question  arises 
of  &aud,  malice  or  oppression,  the  loss  or  injury  for  which  com- 
pensation is  sought  must  be  the  natural  and  proximate  consequence 
of  the  alleged  breach  or  wrongful  act.  Sedgwick's  Measure  of 
Dam.,  57  et  seq. ;  Shearman  and  Redfield  on  Neg.,  §595  et  seq. 

What  is  the  proximate  cause  of  an  injury  in  a  legal  sense  is  often 
an  embarrassing  question,  involved  in  metaphysical  distinctions  and 
subtleties  diiHcult  of  satisfactory  application  in  the  varied  and  prac- 
tical affairs  of  life. 

The  proximateness  required  is  not  the  greatest  possible ;  the  neg- 
ligence to  which  the  responsibility  attaches  may  sometimes  concur 
with  or  precede  other  agencies  in  producing  an  injury.  A  result 
may  be  physically,  secondary  and  consequential,  and  yet  in  legal 
contemplation  be  proximate.  As  a  consequence  the  rule  is  vague 
and  of  different  application.  As  said  by  Bramwell,  B.,  "it  rs  some- 
times like  having  to  draw  a  line  between  night  and  day ;  there  is  a 
duration  of  twilight  when  it  is  neither  night  nor  day."  Each  case 
of  this  description  must  be  decided  with  reference  to  the  circum- 
stances peculiar  to  it. 

The  question  as  presented  in  the  case  at  bar  is  not  without  diffi- 
culty. 

The  sleeping  car  of  the  appellant  caught  fire  in  the  night  and  was 
burning,  through  the  negligence  of  its  employees;  the  appellee, 
with  her  husband,  occupied  a  berth  which  the  flames  had  already 
reached,  when  she  was  awakened.  The  suddenness  of  the  alarm 
and  the  imminency  of  the  danger  from  the  smoke  and  approaching 
flames,  left  no  time  for  the  appellee  to  properly  clothe  herself ;  she 
left  the  burning  car  with  but  slight  clothing,  and  in  her  stocking 
feet;  in  passing  to  the  next  car  she  was  compelled  to  stand  for  a 
minute  or  two  on  the  platform  of  the  car ;  it  was  an  extremely  cold 
night  in  January,  and  by  reason  of  this  exposure  she  caught  a 
severe  cold  which  caused  the  cessation  of  her  menses,  and  resulted  in 
a  long  period  of  illness. 

Was  this  illness,  in  legal  contemplation,  the  proximate  result  of 
4c  negligence  of  the  appellant,  for  which  the  appellee  may  right- 
fully demand  compensation? 

In  the  case  of  Milwaukee,  etc..  Railway  Co.  v,  Kellogg,  4  Otto, 
4T5,  Mr.  Justice  Strong  says :  "The  question  always  is,  was  there 
^  unbroken  connection  between  the  wrongful  act  and  the  injury — 
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a  continuous  operation?  Did  the  fact  constitute  a  continuous  suc- 
cession of  events  so  linked  together  as  to  make  a  natural  whole,  or 
was  there  some  new  and  independent  cause  intervening  between 
the  wrong  and  the  injury?  It  is  admitted  that  the  rule  is  difficult  ot 
application.  But  it  is  generally  held,  that  in  order  to  warrant  a 
finding  that  negligence  or  an  act  not  amounting  to  a  wanton  wrong 
is  the  proximate  cause  of  an  injury,  it  must  appear  that  the  injury ' 
was  the  natural  and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances.  *  •  »  We  do  not  say  that  even 
the  natural  and  probable  consequences  of  a  wrongful  act  or  omission 
are  in  all  cases  to  be  chargeable  to  the  misfeasance  or  nonfeasance. 
They  are  not,  when  there  is  a  sufficient  and  independent  cause 
operating  between  the  wrong  and  the  injury.  In  such  a  case  the 
resort  of  a  sufferer  must  be  to  the  originator  of  the  intermediate 
cause.  *  *  *  The  inquiry  must  therefore  always  be  whether 
there  was  any  intermediate  cause  disconnected  with  the  primary  fact 
and  self  operating,  which  produced  the  injury." 

The  long  illness  of  the  appellee,  as  shown  by  the  evidence,  was  of 
such  character  as  results  from  arrested  menstruation.  Independent 
of  the  fact  that  she  was  "unwell"  at  the  time,  it  cannot  be  said  that 
the  negligence  of  the  appellant  resulted  in  her  long  illness  or  any 
illness.  Conceding  that  the  appellee  was  compelled  on  account  of 
the  smoke  and  flames  to  leave  the  car  in  the  half-clad  coni^tion  she 
did,  the  exposure  to  the  cold  was  the  direct  and  necessary  result  of 
the  appellant's  negligence.  Her  subsequent  illness,  however,  was 
not  the  result  of  the  exposure,  but  the  result  of  the  exposure  m 
her  then  ctmdition.  Here,  then,  intervenes  an  independent  cause  o( 
her  illness,  a  cause  resting  in  her  physical  condition,  appertaining 
exclusively  to  herself,  with  Tvhich  the  appellant  had  no  concern,  and 
to  which  it  sustained  no  relations  either  by  contract  or  by  the  gen- 
eral duty  imposed  by  law  upon  carriers  of  passengers.  Where 
physical  weakness  or  disability  is  apparent  to,  or  is  brought  to  the 
attention  of  the  carrier,  undoubtedly  that  high  degree  of  care  which 
the  law  imposes  upon  him,  would,  under  certain  circumstances,  in- 
volve duties  in  reference  thereto.  As  that  he  shall  allow  an  aged, 
infirm,  or  crippled  person,  a  reasonable  time  in  which  to  get  on  or 
off  the  coach  or  car,  having  reference  to  their  crippled  or  infirm 
condition.  Colt  v.  Sixth  Ave.  R.  R.  Co.,  33  Super.  Court  (N.  Y.) 
190  (1). 

L  Colt  V.  Sixth  Ave.  R.  R,  Co.,  33  Super.  Ct.  (N.  Y.)  190,  affirmed 
in  «  N.  Y.  671,  is  reported  m  5  Am.  N«g.  Cas.  170. 
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While  this  is  the  case  it  cannot  be  said  that  the  law  imposes  any 
dvty  respecting  the  possible  secret  complaints  and  diseases  of  pas- 
sengers affecting  their  fitness  to  travel.  Where  no  duty  is  imposed, 
no  liability  can  attach.  Another  passenger  might  have  suffered 
equally  serious  consequences  from  the  effect  of  the  cold  upon  a 
wound  in  the  foot»  superinducing  inflammation,  and  possibly  neces- 
sitating amputation.  Can  it  be  said  that  the  law  imposed  upon  the 
carrier  an  enlarged  duty  having  reference  to  the  wound,  and  that 
the  added  risk  of  travelling  in  this  condition  must  be  assumed  by 
him  and  not  by  the  passenger  from  whose  personal  condition  it 
springs?  We  think  not.  While  it  is  true  that  menstruation  is  a 
law  of  healthy  it  is  also  true  that  it  is  a  condition  requiring  greater 
care  and  prudence  to  avoid  exposure. 

''The  cars  of  a  railroad  company  are  not  hospitals^  nor  their 
employees  nurses."  Persons  who  are  ill  have  a  right  to  enter  the 
cars  of  a  railroad  company  and  travel  therein ;  as  a  common  carrier 
of  passengers  the  company  has  no  right  to  prevent  them,  but  the 
increased  risk  ansing  from  conditions  affecting  their  fitness  to 
journey,  certainly  where  they  are  unknown  to  the  carrier,  must  rest 
upon  tiidr  own  shoulders.  New  Orleans,  etc.,  R.  Co.  v.  Statham, 
42  Miss.  613;  Hobbs  v.  The  London,  etc.,  R.  Co.,  10  Law  Rep. 
(Q.  B.)  Ill  (1). 

The  illness  of  the  appellee,  as  shown  by  the  evidence,  was  trace- 
able to  her  physical  condition  at  the  time  of  the  accident,  and  was 
not  the  subject-matter  of  damage.  It  was  a  remote,  and  not  a 
natural  or  proximate  result  of  the  appellant's  negligence. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
Reversed. 


1.  In   Hobbs     v.     Lokdon     & 

SOITTH-WaSTBRN      RaII^WAY      COM- 

PAVT,  10  L.  R.,  Q.  B.  Ill,  it  ap- 
peared that  a  husband  took  tickets 
at  Wimbledon  for  himself,  wife,  and 
two  children  of  five  and  seven  years 
of  age  respectively,  to  go  to  Hamp- 
tOB  G)ttrt  station  by  the  last  train  at 
night;  by  the  negligence  of  the  por- 
ten  they  were  put  into  the  wrong 
tnin  and  carried  to  Esher;  being 
unable  to  obtain  accommodation  for 
the  night  at  Esher,  or  a  conveyance, 


they  walked  home,  a  distance  of  be- 
tween four  and  five  miles,  and  the 
night  being  wet  the  wife  caught  cold 
*and  medical  expenses  were  incurred: 
— Held,  that  the  husband  was  en- 
titled to  recover  damages  in  respect 
of  the  inconvenience  suffered  by  be- 
ing compelled  to  walk  home,  but 
that  the  illness  of  the  wife  was  a  con- 
sequence too  remote  from  the  breach 
of  contract  for  damages  to  be  recov- 
erable for  it. 
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HALL  V.  THE  CONNECTICUT  RIVER   STEAM- 
BOAT COMPANY(i). 

Svpreme  Court  of  Errors,  Connedicttt,  July,  iSjp. 
[Reported  in  13  Conn.  319.] 

DEPOSITION.— A  deposition  taken  ex  parte  being  offered  in  evidence,  it 
appeared  that  the  witness  was  iacompetent  by  reason  of  interest,  unless 
his  competcDcy  was  restored  by  a  discharge;  that  a  discharge  was  nude 
and  signed  by  the  party  oflering  the  deposition,  bearing  the  same  date 
and  appended  thereto;  and  the  witness  testified  in  his  deposition  that  be 
had  been  discharged  before  he  testified;  but  it  was  not  otherwise  shown 
when  the  discharge  was  made,  or  that  it  had  ever  been  delivered  to  the 
witness.     Held,  that  such  deposition  was  inadmissible. 

EVIDENCE— INTERESTED  WITNESS.— Though  where  the  interest  of 
a  witness  appears  from  his  testimony  alone,  it  may  be  further  shown  by 
him  that  such  interest  has  been  removed;  yet  where  his  interest  b  ad- 
mitted, or  is  proved  by  other  witnesses,  his  testimony  b  do  more  admis- 
sible to  show  a  restoration  of  his  competency  than  as  evidence  in  chief. 

PASSENGER  STRUCK  BY  APPLIANCE  ON  BOAT  AND  FALLING 
OVERBOARD— EVIDENCE.— Where  the  plaintiff,  a  passenger  in  a 
steamboat  from  Hartford  to  New  York,  in  an  action  against  the  owners 
for  injuries  sustained  by  him  through  the  negligence  of  the  master,  hav- 
ing proved  that,  on  the  arrival  of  the  boat  in  the  dock  at  New  York,  the 
chain-box  used  to  keep  the  boat  in  trim,  was  so  insufficiently  secured 
that  it  rolled  across  the  deck,  and  striking  against  the  plaintiff  threw  him 
overboard,  whereby  one  of  his  legs  was  broken,  and  his  body  bruised, 
offered  further  evidence  to  prove  that  after  he  was  taken  from  the  water, 
and  while  sitting  upon  the  wharf  he  applied  to  the  master  for  some  of  his 
tnen  to  assist  him  into  a  carriage,  who  refused,  saying  that  he  had  enough 
[or  his  men  to  do  on  board;  it  was  ^td  that  such  evidence  was  admis- 
sible, 1,  because  such  conduct  of  the  master  was  part  ot  the  transaction 
in  question;  and  2,  because  the  evidence  "as  proper  for  the  purpose  of 
showing  the  damage    sustained. 

CARRIERS.— A  carrier  of  passengers  is  bound  to  use  the  highest  degree 
of  care  that  a  reasonable  man  would  use. 

Action  on  the  case  against  the  defendants,  as  owners  of  the 
steamer  Bunker  'Hill,  and  carriers  tor  hire  between  Hartford  and 
New  York,  for  injuries  sustained  by  the  plaintiff,  a  passenger  on 
board  such  steamboat,  through  the  want  of  proper  care  in  the  serv- 
ant of  the  defendants.    Judgment  affirmed. 

1.    Cited  in  Dbxwokt  v.  Looubk,  21  Conn.  244,  9  Am.  Neg.  Cas.  142, 
fed. 
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The  cause  was  tried  at  Norwich,  March  term,  1839,  before 
Bissell,  J. 

On  the  trial,  the  defendants  offered  in  evidence  the  deposition  of 
George  Barber,  who,  it  was  admitted,  was  interested  in  the  event 
of  the  suit,  and  an  incompetent  witness,  unless  his  interest  was 
removed,  and  his  competency  restored,  by  a  discharge  from  the 
defendants.  The  deposition  was  taken  in  the  city  of  Hartford,  on 
the  ffith  of  March,  1839,  in  the  absence  of  the  plaintiff,  who  had 
no  notice  to  be  present.  The  discharge  was  dated  the  same  day,  and 
was  appended  to  the  deposition ;  and  the  witness  swore  in  his  dep- 
osition, that  it  was  executed  before  he  testified,  but  there  was  no 
other  proof  of  this  fact,  or  that  it  was  then  in  his  possession.  The 
court,  on  an  objection  taken  by  the  plaintiff,  decided,  that  this  evi- 
dence was  not  sufficient  to  prove  that  the  witness  was  discharged 
when  he  testified,  and  on  that  ground  rejected  the  deposition. 

Thomas  B.  Sanford  was  captain  of  the  steamboat  Bunker  Hill, 
and  had  charge  of  her  for  the  defendants,  at  the  time  of  the  injury 
complained  of.  The  plaintiff  introduced  evidence  to  prove  that 
when  the  boat  arrived  at  the  dock  at  Peck  Slip,  in  the  city  of  New 
York,  the  chain-box,  which  was  used  on  her  deck,  to  keep  her  in 
trim,  was  so  insufficiently  secured,  that  it  rolled  across  the  deck, 
and,  striking  against  the  plaintiff,  dashed  him  into  the  water,  by 
which  means  one  of  his  legs  was  broken,  and  his  body  much  bruised. 
He  then  offered  further  evidence  to  prove  that  after  he  had  been 
taken  from  the  dock  and  while  sitting  on  the  wharf,  he  applied  to 
Capt.  Sanford  to  allow  some  of  his  men  to  assist  him  into  a  carriage, 
who  replied  that  he  had  enough  for  his  men  to  do  on  board,  and 
otherwise  treated  him  in  a  contemptuous  and  inhuman  manner.  To 
the  admission  of  this  evidence  the  defendants  objected;  but  the 
court  suffered  it  to  go  to  the  jury. 

The  court  instructed  the  jury,  that  the  defendants  having  received 
the  plaintiff  on  board  their  boat,  as  stated  in  the  declaration,  they 
were  bound  to  employ  ordinary  care  and  diligence  in  conveying  him 
safely ;  that  by  ordinary  care,  in  this  case,  they  were  to  understand 
the  highest  degree  of  care  which  a  reasonable  man  would  use ;  and 
that  if  the  chain-box  was  not  secured  in  a  reasonable  manner,  and 
the  plaintiff  had  thereby  sustained  the  injury  complained  of,  he  was 
entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff ;  and  the  defendants 
moved  for  a  new  trial. 

GooDASD  &  W.  P.  CutAVSi^AND,  JuN.,  fot  the  motlon. 

SnoiiO  &  Chiu),  against  the  motion. 
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Waite,  J. — 1.  It  was  conceded  that  the  witness  whose  deposition 
was  offered  was  interested  in  the  event  of  the  suit,  and  his  testimony 
inadmissible,  unless  his  interest  had  been  removed  by  a  discharge. 
The  burden  of  proving  that  removal  prior  to  the  taking  of  the 
deposition,  devolved  upon  the  defendants.  This  was  not  done  by 
the  production  of  a  discharge  bearing  the  same  date  with  the  depo- 
sition. It  was  equally  uncertain  whether  the  discharge  was  exe- 
cuted before  the  deposition,  or  afterwards.  The  defendants,  there- 
fore, failed  to  prove  that  which  it  was  incumbent  on  them  to  do, 
before  they  had  a  right  to  have  the  deposition  read. 

The  principle  that  governs  in  the  present  case,  has  been  repeat- 
edly recognized  by  this  court.  Thus,  where  a  witness  introduced 
by  the  plaintiff,  in  an  action  of  slander,  to  prove  the  speaking  of  the 
words,  was  unable  to  say  whether  the  words  were  spoken  before 
or  after  the  commencement  of  the  suit,  his  testimony  was  held  to 
be  inadmissible.  Scovell  v.  Kingsley,  7  Conn.  284.  So  where  a 
witness  called  by  the  plaintiff  to  prove  a  conversation  with  the 
defendant,  being  inquired  of,  upon  cross-examination,  whether  the 
defendant  did  not  make  certain  other  declarations,  replied  that  he 
did,  either  in  that  conversation,  or  in  some  other  subsequent  one, 
and  in  which  he  could  not  tell ;  the  latter  declarations  were  holden 
inadmissible.    Robinson  et  al.  v.  Ferry  et  al.,  11  Conn.  460. 

But  it  is  said  that  the  discharge  was  appended  to  the  deposition 
by  the  magistrate,  and  that  circumstance  furnishes  presumptive  evi- 
dence that  the  discharge  preceded  the  deposition.  But  no  such 
presumption  fairly  arises.  It  was  no  part  of  the  magistrate's  duty 
to  annex  the  discharge.  His  reason  for  doing  it  does  not  appear. 
He  may  have  done  so,  because  he  was  requested  to  do  it,  by  the 
party  employing  him.  For  aught  that  appears,  the  release  may 
never  have  gone  into  the  possession  of  the  witness.  It  was  in  the 
possession  of  the  defendants  at  the  trial,  and  produced  by  them  in 
court;  and  there  was  no  sufficient  evidence  that  they  had  ever 
parted  with  it,  except  to  the  magistrate,  for  the  purpose  of  having 
it  enclosed  in  the  deposition.  The  deposition  of  a  witness  originally- 
interested  in  the  event  of  the  suit,  taken  ex  parte,  is  entitled  to  no 
extraordinary  presumptions  in  its  favor. 

Again,  it  is  said,  that  the  witness  testified  in  his  deposition  that 
he  had  been  discharged  before  giving  his  testimony.  In  the  first 
place,  it  is  a  sufficient  answer  to  this  claim,  that  this  fact  does  not 
appear  from  the  motion.    If  it  did,  it  would  not  avail  the  defendants. 
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If  the  interest  of  the  witness  appears  from  his  testimony  alone,  it 
may  be  further  shown  by  him  that  his  interest  has  been  removed. 
But  where  his  interest  is  admitted,  or  is  proved,  by  other  witnesses, 
his  testimony  is  inadmissible  for  any  purpose,  either  as  evidence  in 
chief,  or  to  show  his  own  competency. 

2.  With  respect  to  the  testimony  relative  to  what  took  place 
while  the  plaintiff  lay  upon  the  wharf,  it  may  be  fairly  inferred  from 
the  motion,  that  it  was  a  part  of  the  transaction,  at  the  time  the 
injury  was  received.  The  plaintiff  was  thrown  overboard  from  the 
steamboat ;  was  taken  out  of  the  water  and  placed  upon  the  wharf ; 
and  while  lying  there,  with  his  leg  broken,  applied  to  the  captain 
for  men  to  assist  him  in  getting  into  a  carriage.  It  was  competent 
for  the  plaintiff  to  prove  the  whole  transaction.  The  refusal  of  the 
master  to  render  any  assistance  was  given  while  he  was  acting  in 
the  employment  of  the  defendants,  and  within  the  scope  of  his 
authority. 

But  if  this  were  not  so,  we  think  the  admission  of  the  evidence 
justifiable  upon  another  ground.  It  was  admissible  to  show  the 
damage  which  the  plaintiff  had  sustained.  Suppose  the  boat  had 
arrived  at  New  York  in  the  night,  which  is  not  unusual,  and  the 
plaintifF,  after  having  been  thrown  overboard  in  the  manner  he  was, 
had  been  taken  from  the  water,  cold,  wet,  and  wounded,  and  in 
consequence  of  the  captain's  refusal  to  render  him  any  assistance, 
hadibeen  left  in  that  situation  upon  the  wharf,  for  hours,  before  he 
could  procure  any  other  assistance ;  might  not  all  that  be  shown  for 
the  purpose  of  proving  the  damages?  In  a  recent  case  before  the 
court  of  King's  Bench  in  England,  brought  against  the  proprietor 
of  a  stage  coach  for  negligence,  it  appeared  that  the  plaintiff,  while 
travelling  on  the  coach,  had  been  thrown  off,  and  had  her  leg  broken. 
The  injury  was  received  in  the  county  of  Oxford,  where  she  re- 
mained a  considerable  time ;  but  before  she  fully  recovered,  she 
removed  to  her  home  in  the  county  of  Warwick,  and  there  required 
further  medical  attendance.  The  venue  was  laid  in  the  latter  county ; 
and  one  question  was,  whether  those  facts  supported  the  plaintiff's 
undertaking  to  give  material  evidence  of  some  matter  in  issue  aris- 
ing in  that  county,  so  as  to  prevent  a  change  to  the  other  county. 
Lord  Tenterden  said,  the  inconvenience  suffered  and  expense  in- 
curred in  Warwickshire,  were  a  damage  to  the  plaintiff,  the  conse- 
quence of  a  wrongful  act  of  the  defendant ;  and  there  was,  therefore, 
a  matter  in  issue  arising  in  the  county  of  Warwick,  within  the  mean- 


140 


AMERICAN  NEGLIGENCE  CASES. 


ing  of  the  undertaking.  Curtis  et  ux.  v.  Drinkwater,  2  Bam.  h 
Adol.  164  (1). 

In  this  case,  the  necessity  of  calling  for  assistance  arose  from  the 
wrongful  conduct  of  the  defendants.  The  delay  and  inc<»venience 
upon  the  wharf  was  as  material  as  the  inconvenience  and  expense 
incurred  in  Warwickshire,  in  the  case  cited. 

Whether  in  consequence  of  the  wound  which  the  plaintiff  had  re- 
ceived, through  the  carelessness  of  the  defendants,  they  were  not 
bound  to  do  something  more  than  merely  place  him  upon  a  wharf, 
and  there  abandon  him,  without  the  power  of  removing  himself ; — 
whether  under  such  circumstances,  the  law  does  not  require  them 
to  go  farther,  and  do  what  is  reasonable  and  necessary  to  place  him 
in  a  situation  where  he  might  be  taken  care  of ;  we  do  not  think  it 
necessary  to  determine.  One  thing,  however,  is  certain ;  if  the  law 
does  not  require  it,  humanity  does;  and  before  we  could  sanction 
as  law,  a  doctrine  so  contrary  to  the  dictates  of  humanity,  we  should 
require  satisfactory  reasons  in  support  of  it. 

But  the  ground  of  the  defendant's  objection  to  the  testimony  is 
not  stated  in  the  motion.  The  rule,  in  such  case,  is,  that  if  it  was  ad- 
missible for  any  purpose,  a  new  trial  will  not  be  granted.  And,  as 
we  are  satisfied,  that  the  evidence  was  admissible  as  a  part  of  the 
res  geste,  and  also  for  the  purpose  of  showing  the  damages,  we  deem 
it  unnecessary  to  go  farther. 

3.  It  is  also  said,  that  the  charge  was  incorrect,  as  it  imposed 
upon  the  defendants  a  greater  degree  of  care  than  the  law  required. 
It  is  a  settled  rule,  that  common  carriers  of  goods  for  hire,  are  liable 
for  all  losses,  except  such  as  arise  from  the  act  of  God,  the  enemie: 
of  the  State,  or  the  default  of  the  party  sending  them.  Williams  el 
al.  V.  Grant  et  al.,  1  Conn.  487.  This  rule,  though  one  of  great  rigor 
is  founded  upon  public  convenience  and  policy.    It  has,  however 


1.  In  Curtis  v.  Dkinkwatsr,2 
6.  &  Ad.  164,  169,  an  action  against 
a  coach  proprietor  (or  negligence,  it 
appeared  that  the  plaintiff  became  an 
outside  passengn-;  that  there  was 
luggage  on  the  roof  of  the  coach; 
and  no  iron  railing  between  the  lug- 
gage and  passengers;  and  that  the 
plaintiff,  being  seated  with  her  back 
to  the  luggage,  was,  by  a  suddeu  jolt, 
thrown  from  the  coach,  ajid  her  leg 
was    thereby    broken.      The    judge 


directed  the  jury  to  find  for  lh< 
plaintiff,  if  of  opinion  that  the  injur] 
sustained  was  occasioned  by  the  neg 
licence  of  the  defendant.  The  jar: 
found  for  the  plaintiff,  and  siatei 
that  they  so  found  on  account  of  th< 
improper  construction  of  the  coach 
and  of  the  luggage  being  on  Ih< 
seat:  Held,  that  the  case  was  prop 
eriy  submitted  to  the  jury,  and  tha 
ihe  facts  found  specially  by  the* 
amounted  to  negligence. 
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not  been  applied,  in  its  fullest  extent,  to  carriers  of  persons,  because 
they  have  not  the  same  absolute  control  over  passengers  that  they 
have  ovei  goods  entrusted  to  their  care.  Boyce  v.  Anderson,  2 
Peters,  150 ;  Aston  v.  Heaven  et  al.,  2  Esp.  533  (1).  Yet  both  policy 
and  the  authority  of  adjudged  cases  require  great  care  and  skillful 
management  in  the  transportation  of  passengers  by  common  car- 
riers. It  is  right  that  it  should  be  so ;  that  those  upon  whose  skill 
and  careful  management  not  unfrequently  depend  the  lives  and 
safety  of  others,  should  feel  themselves  responsible  for  any  want  of 
j  care  or  faithfulness.    The  instruction  given  to  the  jury  that  the  de- 

^  /endants  were  bound  to  employ  the  highest  degree  of  care  that  a 

reasonable  man  would  use,  in  our  opinion,  is  fully  supported  upon 
principle  and  by  authority.  Thus,  in  a  case  where  the  iron  axletree 
of  a  coach  of  the  defendant,  a  common  carrier,  broke,  and  in  conse- 
quence, the  plaintiflf  was  thrown  from  the  coach,  and  his  limbs  frac- 
tured, the  defendant  was  subjected,  although  the  maker  of  the  coach, 
which  was  an  old  one,  testified  that  the  vehicle  was  made  of  the  best 
materials.  Alderson,  J.,  said,  "that  a  coach  proprietor  was  liable  for 
all  defects  in  his  vehicle,  which  can  be  seen  at  the  time  of  the  con- 
stniotion,  as  well  as  for  such  as  may  exist  afterwards,  and  be  dis- 
covered on  investigation ;  and  if  he  were  not  responsible,  he  might 
buy  ill-constructed  or  unsafe  vehicles,  and  his  passengers  be  without 
remedy."  Sharp  v.  Gray,  9  Bing.  457  (2).  So  Eyre,  Ch.  J.,  speak- 
ing of  the  liability  of  the  proprietor  of  a  stage  coach,  remarked  that 
the  driver  was  answerable  for  the  smallest  n^ligence.  Aston  v. 
Heaven  et  al.,  2  Esp.  533  {supra). 

But  this  subject  has  recently  undergone  an  examination  before 
the  Supreme  Court  of  the  United  States.  Stokes  v.  Saltonstall,  13 
Peters,  181  (3).  There,  the  wife  of  the  defendant  in  error  was  greatly 
injured,  by  the  upsetting  of  a  stage  coach  in  which  she  was  riding, 
the  driver  being  intoxicated  at  the  time.  The  Circuit  Court  instructed 
the  jury,  that  if  the  disaster  was  occasioned  by  the  least  negligence  or 
want  of  skill  or  prudence  on  the  part  of  the  driver,  the  owner  of 
the  co^ch  was  liable.    The  Supreme  Court,  upon  a  writ  of  error 

L   In  Aston  z^.Hkavbn,  2  Esp.  happens  from  a  defect  in  the  original 

533,  it  was  held   that   co^ch-owncrs  construction,  the  pnoprietor  i«  liable, 

are  not  liable  for  injuries  happcningr  although  the  defect  is  out  of  sight, 

to  passengers  from  accident  or  mis-  arid  not  discoverable  upon  ordinary 

fortune,  where  there   has  been    no  examination, 

negligence  or  dciault  in  the  driver.  8.    Reported  in  7  Am.  Neg.  Cas. 

2.   In  Shasp   v.  Gray,  9   Bing.  297. 
4^,  k  was  held  that  if  an  accident 
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brought  by  Stokes,  the  owner  of  the  coach,  say  that  the  Circuit  Court 
''laid  down  the  law  correctly ; — that  although  a  carrier  of  passengers 
does  not  warrant  their  safety  at  all  events,  yet  his  undertaking  and 
liability  as  to  them  go  to  this  extent ;  that  he,  or  his  agent,  if  he  acts 
by  one,  shall  possess  competent  skill ;  and  that  as  far  as  human  care 
and  foresight  can  go,  he  will  transport  them  safely." 
Our  advice  therefore  is,  that  no  new  trial  be  granted. 


ii< 
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DERWORT  V.  LOOMER. 

Supreme  Court  of  Errors^  Connecticut^  J^y^  iSsi. 

[Reported  in  21  Conn.  244.] 

VERDICT. — The  court  is  reluctant,  at  all  times,  to  set  aside  the  verdict  of 
a  jury,  because  they  have  erred  in  weighing  evidence;  nor  will  the  court 
feel  at  liberty  to  do  this,  where  the  jury  have  passed  upon  a  mere  ques- 
tion of  fact,  unless  the  verdict  is  so  palpably  against  the  evidence  as  to 
show  that  their  minds  were  not  open  to  reason  and  conviction,  or  that 
an  improper  influence  was  brought  to  bear  on  their  deliberations. 

OVERTURNING  OF  STAGE  COACH-SETTING  ASIDE  VERDICT. 
— But  where  the  acdon  was  for  injuries  to  the  plaintiff,  by  the  overturn- 
ing of  a  stage  coach  in  which  she  was  a  passenger,  resulting  from  the 
negligence  of  the  defendant's  agent;  and  from  the  undisputed  facts  in 
the  case,  the  court  could  see,  that  there  was  culpable  negligence  in  the 
defendant's  agent;  the  defen-se  rested,  not  only  upon  the  absence  of  such 
negligence,  but  a  settlement  and  discharge,  by  the  plaintiff's  attorney, 
whose  authority  was  denied;  and  both  issues  being  submitted  to  the  jury 
upon  the  evidence,  they  gave  a  verdict  for  the  defendant,  it  was  held, 
that  the  jury  must  have  proceeded  upon  false  notions  of  law,  and  as,  in 
the  opinion  of  the  court,  the  verdict  was  against  the  evidence,  on  both 
grounds,  a  new  trial  was  granted. 

NEGLIGENCE-QUESTION  OF  LAW  AND  FACT.— In  such  cases, 
legal  negligence  is  not  a  pure  quesdon  of  fact  for  the  jury,  but  is  mixed 
up  with  principles  of  law,  so  that  its  determination  involves  a  conclusion 
of  law,  or  more  properly,  a  rule  of  responsibility,  to  be  applied  by  the 
court. 

CARRIERS  OF  PASSENGERS.— In  the  case  of  common  carriers  of  pas- 
sengers, the  highest  degree  of  care,  which  a  reasonable  man  would  use, 
is  required  by  law.  This  rule  applies  alike  to  the  character  of  the  vehicle, 
the  horses  and  harness,  the  skill  apd  sobriety  of  the  driver,  his  watch- 
fulness, and  his  conduct,  under  every  emergency  or  difficulty. 

SAME.— The  contract  to  carry  passengers  differs  from  that  to  carry  freight, 
only  in  this,  that  in  the  latter  case  the  carrier  is  responsible  at  all  events, 
except  for  the  act  of  God  and  the  public  enemy. 

LIMITING  LIABILITY.— Public  notice  given  by  a  carrier,  diat  he  wUl  not 
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be  responsible  for  freight,  or  that  it  is  at  the  risk  of  the  owner,  will  not 
vary  the  carrier's  liability. 

PASSENGERS  AND  FREIGHT.— Nor  will  the  custom  of  stage  proprie- 
tors and  their  drivers  to  load  down  the  vehicle  with  passengers  and 
freight  to  its  utmost  capacity,  regardless  of  the  state  of  the  roads,  exon- 
erate them  from  liability. 

FREIGHT  ON  STAGE  COACHES.— The  practice  of  converting  stage 
coaches  into  freight  wagons,  to  transport  iron,  and  almost  everything 
else,  is  an  innovation  upon  the  rights  of  the  travelling  community,  which 
the  court  will  not  sanction  or  countenance. 

ArrORNEY— SETTLEMENT  OF  SUIT.—An  attorney,  employed  to 
commence  and  prosecute  a  suit,  but  not  otherwise  authorized,  has  no 
power  to  settle  that  suit,  and  discharge  the  defendant  from  the  plaintiflfs 
daim. 

Action  on  the  case,  for  injuries  sustained  by  Marion  Derwort, 
one  of  the  plaintiflFs,  and  wife  of  George  H.  Derwort,  the  other 
plaintiflF,  in  consequence  of  the  overturning  of  a  stage  coach,  owned 
by  the  defendant,  and  used  by  him  for  the  conveyance  of  passengers 
for  hire,  from  Bridgeport  to  Derby.    Reversed. 

The  declaration,  after  alleging  that  the  defendant  received  said 
Marion  as  a  passenger,  to  be  conveyed  safely  in  his  stage  coach, 
from  Bridgeport  to  Derby,  for  a  certain  reward,  averred  that  the 
defendant,  not  regarding  his  duty,  did  not  use  proper  care,  but  neg- 
lected so  to  do,  and  suffered  a  large  quantity  of  iron,  to  wit,  one  ton 
of  iron,  and  divers  other  ponderous  articles,  to  be  deposited  on  the 
top  of  said  coach ;  and  did  permit  said  coach  to  be  greatly  over* 
loaded ;  and  did  permit  said  coach  to  be  driven  in  and  over  an  unsafe 
and  unusual  part  of  the  road,  from  said  Bridgeport  to  said  Derby,  so 
that,  by  means  of  said  iron  being  deposited  on  said  coach  as  afore- 
said, and  by  reason  of  said  coach  being  overloaded,  and  also  by 
reason  of  the  coach  being  driven. upon  and  over  an  unsafe  and  un- 
usual part  of  said  highway,  by  the  defendant,  and  while  said  coach 
was  proceeding  with  said  Marion  therein,  in  and  along  the  public 
highway  from  Bridgeport  to  Derby,  and  before  the  arrival  of  the 
same  at  Derby,  the  coach  was  overturned ;  by  means  whereof,  one  of 
the  arms  of  said  Marion  was  broken  and  she  was  otherwise  greatly 
bruised,  wounded  and  injured,  and  became  sick,  sore,  lame  and 
disordered  and  has  so  continued  to  the  present  time. 

The  defendant  pleaded,  1,  the  general  issue ;  2,  a  release  and  dis- 
charge of  the  defendant,  by  Henry  T.  Huggins,  Esq.,  the  attorney 
of  the  plaintiffs,  in  consideration  of  the  sum  of  $350,  paid  by 
him,  to  said  George  H.  Derwort ;  which  sum  the  latter  accepted  and 
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received  of  the  defendant,  in  full  satisfaction  and  discharge  of  the 
grievances  alleged. 

On  these  issues  the  cause  was  tried,  at  New  Haven,  January 
term,  1851. 

From  the  whole  testimony  the  following  facts  were  proved  with 
little  or  no  discrepancy.  On  the  13th  of  February,  18^,  the  plain- 
tiffs took  passage  at  Bridgeport,  in  a  stage  sleigh,  owned  by  the  de- 
fendant, and  driven  by  James  Bradley,  from  that  city  to  Birmingham, 
in  the  town  of  Derby.  There  were  eleven  passengers,  exclusive  of 
two  children  of  the  plaintiffs,  their  luggage,  and  a  quantity  of  iron, 
(upwards  of  400  pounds)  on  the  top,  projecting  before  and  behind. 
After  going  between  one  or  two  miles  from  Bridgeport,  northerly, 
towards  Birmingham,  the  sleigh  passed  into  a  deep  cut,  where  the 
snow  was  blown  in ;  the  sleigh  being  on  double  sets  of  runners,  the 
fore-runners  went  steady,  while  the  hind  runners  slid  round,  and  the 
vehicle,  with  its  contents,  turned  over.  Mrs.  Derwort's  arm  was 
broken,  and  she  was  otherwise  bruised  and  injured.  This  Was,  in 
some  degree,  a  dangerous  place.  On  the  west  bank  of  the  road,  the 
snow  was  deep;  on  the  right,  there  was  a  hollow  or  gutter.  On 
the  question  of  negligence  in  the  driver,  in  this  instance,  the  testi- 
mony was  various,  and  somewhat  discordant,  but  that  he  had  expe- 
rience in  this  business,  was  of  good  habits  and  generally  careful,  was 
admitted  or  proved  and  not  denied. 

On  the  special  plea,  the  defendant  introduced  testimony  to  prove 
the  authority  of  Huggins  to  make  the  settlement  and  give  the  dis- 
charge. 

The  cause  was  submitted  to  the  jury  upon  the  evidence ;  and  they 
returned  a  verdict  for  the  defendant.  The  plaintiffs  thereupon 
moved  for  a  new  trial,  for  a  verdict  against  the  evidence, 

DuTTON  &  E.  K.  Foster,  for  the  motion. 

C.  A.  Ingersoli^  &  Bi«ACKMAi^,  against  the  motion. 

Ellsworth,  J.  —  This  is  a  motion  for  a  new  trial,  because  the 
verdict  is  against  evidence. 

It  has  been  argued  before  us,  as  if  two  issues  had  been  tried  to 
the  jury ;  one  upon  the  sufficiency  of  the  evidence  to  support  the 
declaration,  and  the  other,  the  sufficiency  of  the  evidence  in  support 
of  the  plea  of  accord  and  satisfaction,  and  release. 

We  are  of  opinion  the  jury  erred,  in  rendering  their  verdict  for  the 
defendant,  on  either  ground  of  defense,  and  so  obviously  erred,  that 
we  shall  allow  the  plaintiffs  to  present  their  cause  for  trial,  to  an- 
other jury. 
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The  court  is  reluctant,  at  all  times,  to  set  aside  the  verdict  of  a 
jury,  for  the  cause  that  they  have  erred  in  weighing  evidence ;  nor 
do  the  court  feel  at  liberty  to  do  this,  where  the  jury  have  passed 
upon  a  mere  question  of  fact,  unless  we  see  that  the  verdict  is  so 
palpably  and  manifestly  against  evidence,  as  that  it  is  apparent  their 
minds  were  not  open  to  reason  and  conviction,  or  that  an  improper 
influence,  from  some  cause  or  other,  was  brought  to  bear  on  their 
deliberations.  We  do  not  say  that  this  is  that  case;  nor  that  we 
would  now  interpose  and  grant  a  new  trial,  did  we  consider  the 
verdict  as  involving  matters  of  fact  only.  But  it  involves  more. 
Wc  think  the  jury  must  have  proceeded  upon  false  notions  of  law ; 
certainly  they  did,  if  they  found  there  had  been  no  fault  or  negli- 
gence, on  the  part  of  the  defendant,  or  his  agent.  Neglect  of  duty, 
or  l^jal  negligence  is  not  in  all  cases  a  pure  question  of  fact  for  the 
jury,  but  is  often  mixed  up  with  principles  of  law,  so  that  negligence 
becomes  a  conclusion  of  law  rather  than  of  fact ;  or  more  properly, 
it  becomes  a  rule  of  responsibility,  which  courts,  through  the  verdict, 
aim  to  have  applied  faithfully  and  uniformly.  Jurors  not  unfre- 
quently  entertain  singular  notions  of  the  accountability  of  common 
carriers  and  stage  proprietors;  and  they  will,  sometimes,  pertina- 
ciously follow  out  those  notions,  notwithstanding  the  instructions 
and  efforts  of  the  court  to  the  contrary. 

Upon  the  undisputed  facts  in  this  case,  we  believe  there  was 
clear,  culpable  negligence  in  the  defendant's  agent.  Here  was  a 
stage  sleigh,  loaded  within  and  without  with  passengers,  thirteen  in 
number,  on  narrow  double  runners  (of  course,  somewhat  un- 
steady), passing  on  a  road  made  smooth  and  sidling  by  constant 
use.  And  this  place  was  on  the  edge  of  a  dangerous  gutter,  which 
the  driver  well  knew  from  his  long  familiarity  with  the  road  both 
in  summer  and  winter.  The  danger  was  enhanced  by  the  418 
pounds  of  iron  stowed  upon  the  top.  Nothing  was  more  probable 
than  that  this  sleigh  would  upset,  in  any  place  of  danger  or  diffi- 
culty. The  hind  runners  slid  down  the  declivity  of  the  worn  road 
into  the  gutter  below,  and  the  stage  was  upset.  It  might,  under  the 
circumstances,  have  been  expected,  and  need  not  be  ascribed  to  any 
accidental  cause;  nothing  extraordinary  had  happened,  and  no 
difficulty  existed  but  what  a  prudent,  careful  man  could  and  would 
have  foreseen  and  avoided.  Beyond  a  question,  this  stage,  for  such 
a  load,  was  greatly  overloaded  and  rendered  unmanageable.  The 
place  in  the  road  had  become  dangerous  from  the  very  g^eat  use  to 
which  it  had  been  subjected,  on  the  day  of  the  accident  and  the 
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day  previous ;  together  with  the  recent  fall  of  snow.  Why,  we  ask, 
did  the  accident  happen?  Why  did  the  stage  upset?  It  was  broad 
day ;  the  horses  were  under  entire  command ;  and  nothing  had 
given  way.  Now,  while  we  would  not  be  too  rigorous  in  laying 
down  the  degree  of  attention  required  from  stage  proprietors  and 
railroad  companies  in  transporting  passengers,  we  must  hold  them 
to  the  greatest  care  and  watchfulness.  See  Fuller  et  ux.  v.  The 
Naugatuck  Railroad,  21  Conn.  557,  576,  as  to  the  degree  of  care 
required  (1). 

The  rule  of  law  on  this  subject  is  fully  established,  in  our  own 
courts  and  elsewhere,  and  is  not  controverted  by  the  learned  counsel 
in  this  case.  The  principle  is,  that  in  the  care  of  common  carriers  of 
passengers,  the  highest  degree  of  care  which  a  reasonable  man  would 
use,  is  required.  This  rule  applies  alike  to  the  character  of  the 
vehicle,  the  horses  and  harness,  the  skill  and  sobriety  of  the  driver, 
and  to^the  manner  of  conducting  the  stage,  under  every  emergency 
or  difficulty.  The  driver  must,  of  course,  be  attentive  and  watchful. 
He  has,  for  the  time  being,  committed  to  his  trust  the  safety  and 
lives  of  people,  old  and  young,  women  and  children,  locked  up,  as 
it  were,  in  the  coach  or  rail-car,  ignorant,  helpless,  and  having  no 
eyes,  or  ears,  or  power  to  guard  against  danger,  and  who  look  to 
him  for  safety  in  their  transportation.  The  contract  to  carry  passen- 
gers differs,  it  is  true,  from  a  contract  to  carry  freight ;  but  in  both 
cases,  the  rule  is  rigorous  and  imperative :  in  the  latter,  the  carrier 
is  answerable  at  all  events,  except  for  the  act  of  God  and  the  public 
enemy ;  while,  in  the  former,  the  most  perfect  care  of  prudent  and 
cautious  men  is  demanded  and  required.  The  stage  owner  does  not 
warrant  the  safety  of  passengers ;  yet  his  undertaking  and  liability 
as  to  them,  go  to  this  extent:  that  he,  or  his  agent,  shall  possess 
competent  skill,  and  that,  as  far  as  human  foresight  and  care  can 
reasonably  go,  he  will  transport  them  safely.  He  is  not  liable  for 
injuries  happening  to  passengers,  from  sheer  accident,  or  misfor- 
tune, where  there  is  no  negligence  or  fault,  and  where  no  want  of 
caution,  foresight  or  judgment  would  prevent  the  injury.  But  he 
is  liable  for  the  smallest  negligence  in  himself  or  his  driver.  Hall  v. 
Conn.  River  Steamboat  Co.  13  Conn.  320  (2) ;  Stokes  v.  Saltonstall. 
13  Pet.  191  (3). 


1.  Fuller  V.  Naugatuck  R.  R.  Co., 
21  Conn.  557,  is  reported  in  2  Am. 
Neg.  Cas.  266. 

2.  See  this  case  reported  in  this 
volume,  p.  136,  anU, 


3.  Stokes  f.  Saltonstall.  13  Pet 
181,  191,  is  reported  in  T  Am.  Neg. 
Cas.  297. 
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The  defendant  relies  upon  his  proof,  that  the  stage  was  not  over- 
loaded; that  thirteen  passengers  with  their  baggage,  and  with 
freight,  to  the  amount  of  418  pounds,  placed  on  the  top,  is  not 
unreasonable  or  excessive.  He  says  his  sleigh  was  strong,  his 
horses  kind,  his  driver  skillful  and  sober ;  and  that  this  is  enough  to 
screen  him  from  liability.  Now,  all  this  may  be  true ;  and  yet  there 
may  have  been,  and  we  think  there  was,  great  culpable  negligence. 
Obviously,  the  place  had  become  unsafe  and  perilous.  If  the  sleigh 
slipped  on  the  margin  of  the  gutter,  it  was  sure  to  upset,  and  if  it 
did  apset,  the  weight  of  the  iron  was  likely  to  produce  the  very 
result  we  discover,  i.  e.,  pinning  down  Mrs.  Derwort,  with  her 
broken  arm,  until  the  iron  could  be  removed  and  she  rescued  from 
her  alarming  condition.  We  see  not  why  the  driver  could  not  have 
gone,  as  in  fact  others  did,  further  east  or  further  west.  If  necessary, 
he  should  have  stopped  the  horses  and  descended  from  his  seat,  and 
examined  the  difficulties  in  the  way.  He  could  have  beaten  down 
the  drift  of  snow,  if  really  blocking  the  path,  and  he  could  not 
otherwise  have  sufficiently  hugged  the  west  bank,  or  he  should  have 
examined  and  gone,  as  he  certainly  might,  in  the  gutter  on  the  east ; 
and  if  he  could  not  have  done  either,  he  should  have  given  the  pas- 
sengers notice  of  the  danger  that  was  apparent,  that  they  might 
have  left  the  sleigh,  and  thus  saved  themselves  from  the  imminent 
danger  of  passing  upon  the  brink  of  this  gutter.  This  carefulness 
might  have  occasioned  some  delay  and  trouble  to  the  driver ;  but  it 
is  no  more  than  what  a  reasonable  man  would  have  done,  on  the 
occasion ;  and  if  done,  it  would  have  saved  a  world  of  suffering,  and 
an  injury  to  Mrs.  Derwort,  which  makes  her  helpless  and  dependent 
through  life. 

It  is  no  apology  that  freight  is  put  upon  these  stages,  as  in  this 
case,  under  public  or  any  other  notices.  The  liability  continues  the 
same.  Nor  is  it  any  apology  that  stage  proprietors  and  their  drivers 
are  accustomed  to  load  down  their  stages  with  passengers  and 
freight,  notwithstanding  the  state  of  the  roads,  until  nothing  more 
can  be  crowded  within  or  accumulated  on  the  top.  It  is  high  time 
that  the  law  on  this  subject  should  be  better  understood  and  re- 
garded; and  that  such  unpardonable  liberties  should  cease  to  be 
taken  by  persons  who  stipulate  to  carry  passengers  safely  and  with- 
out exposure.  Converting  stage  coaches  into  freight  wagons  to 
transport  iron,  and  well  nigh  everything  else,  is  the  last  innovation 
upon  the  rights  of  the  travelling  community,  and  it  is  one  which 
we  do  not  intend  to  sanction  or  countenance. 
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As  to  the  compromise  and  release  by  Mr,  Huggins,  for  the  sum  of 
$360,  paid  to  him  by  the  defendant,  if  that  was  the  ground 
of  the  verdict,  we  fear-the  jury  gave  it  an  importance  in  their  deliber- 
ations to  which  it  is  not  entitled.  If  indeed  the  defendant  was  frank 
and  fair  in  seeking  the  plaintiffs'  lawyer  at  all,  rather  than  the  plain- 
tiffs themselves,  for  the  purpose  of  effecting  a  compromise,  and  has 
properly  settled  the  case  by  paying  said  lawyer  the  stipulated  satis- 
faction, it  is  hard,  we  admit,  that  he  should  be  obliged  to  pay  it 
again ;  but  the  loss  must  fall  upon  one  of  these  parties ;  and  we 
know  of  no  rule,  but  what  the  law  declares,  to  say  which  shall  bear  it. 

It  cannot  be  contended  from  the  evidence,  that  Mr.  Hug^ns  had 
any  specific  authority  to  make  a  settlement  and  release.  He  was, 
it  is  true,  their  attorney,  in  court,  to  conduct  the  cause  to  a  final 
judgment;  but  this  gave  him  no  authority  out  of  court  to  put  an 
end  to  it,  at  his  election,  upon  terms  satisfactory  to  himself.  It  is 
true  Huggins  swears  that  he  was  especially  authorized  to  settle  with 
the  defendant,  and  discharged  the  suit ;  and  this  is  substantially  all 
the  evidence  the  defendant  adduces  to  make  out  such  authority.  On 
the  other  hand,  Mr.  Derwort  as  distinctly  denies  it  and  insists  that 
he  gave  no  such  authority.  We  do  not  feel  at  liberty  to  give  credit 
to  the  testimony  of  Mr.  Huggins ;  for  his  own  narration  of  the  mat- 
ter, and  his  admitted  deceptive  conduct  and  declarations,  destroy 
the  credibility  of  his  testimony.  The  transaction,  viewed  most 
favorably  for  Mr.  Huggins,  reflects  no  honor  upon  his  Bdelity  and 
integrity;  but  rather,  it  would  seem,  that  under  a  momentary  pres- 
sure, ne  has  abused  his  client's  confidence,  and  sullied  the  fame  of  a 
profession  which  lends  no  countenance  to  deception  and  dishonesty. 

But,  it  is  said,  Mr.  Huggins  is  to  be  taken  to  have  authority,  be- 
cause he  was  the  plaintiffs'  attorney  in  court.  No  case  has  been 
cited  which  sustains  tliis  position.  An  attorney  is  the  representative 
of  his  client  in  court ;  he  is  held  to  be  authorized  to  commence  and 
conduct  that  cause  to  final  judgment  and  execution,  and  to  do 
whatever  is  usual  and  necessary  to  bring  about  that  end,  through 
all  the  forms  and  stages  of  legal  proceedings.  Further,  there  are 
cases  where  it  is  held,  that  he  may  go  beyond  this,  as.  if  the  execu- 
tion is  returned  unsatisfied ;  it  has  been  held,  he  may  proceed  to 
collect  the  debt,  by  instituting  a  new  suit  on  the  judgment.  In  all 
cases,  he  may  give  directions  to  the  sheriff  in  levying  the  execution. 
and  he  may  receive  the  money  from  the  sheriff,  when  collected; 
but  he  cannot  receive  a  part  of  the  execution  and  discharge  the 
debtor ;  nor  can  he  receive  anything  in  payment  but  money,  nor  the 
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note  of  the  defendant,  and  much  less  can  he  compromise  the  action, 

or  the  claim  before  judgment,  for  what  may  be  satisfactory  to  him- 

scll  We  refrain  from  going  into  the  various  distinctions  given  in 

the  books  on  this  subject.    The  general  question  of  the  authority 

of  an  attorney  has  often  been  discussed  in  courts  of  justice,  and 

many  cases  are  to  be  found  in  which  distinctions,  of  more  or  less 

importance,  have  been  taken.    But  in  none  of  them  is  it  held,  that 

an  attoraey,  who  is  clothed  with  no  other  auth9rity  than  what  is 

incident  to  his  retainer,  can  compromise  and  discharge  the  claim. 

We  find  no  reported  case  where  the  principles  are  discussed  so 

elaborately  and  satisfactorily,  as  by  Ch.  J.  Hosmer,  in  Brackett  v, 

Norton,  4  Conn.  517.    To  those  who  wish  to  prosecute  this  inquiry 

tathcr,  we  refer  to  Smith  v.  Bossard,  McCord's  Ch.  R.  409 ;  Gaillard 

V.  Smart,  6  Cowen,  385 ;  Cheever  v.  Merrick,  2  N.  H.  376 ;  Lewis, 

Admx.  V,  Gamage,  1  Pick.  347 ;  Huston  t/.  Mitchell,  14  S.  &  R.  307 ; 

Kdlogg  V.  Gilbert,  10  Johns.  R.  220 ;  Commissioners  of  Accounts 

"*'.  Rose  et  al.,  1  Desaus.  469 ;  Gorham  v.  Gale,  7  Cowen,  739 ;  Rich- 

arfson  V,  Talbot,  2  Bibb,  382 ;  Gray  v,  Wass,  1  Greenl.  257 ;  Holker 

«'•  Parker,  7  Cranch,  436 ;  Lambert  v.  Sanford,  2  Blackf.  137 ;  Her- 

^  V.  Alexander,  2  Call,  498;  Vail  v,  Conant,  15  Vt.  314;  Sharp 

V.  Gray,  9  Bing.  457,  23  E.  C.  L.  331. 

New  trial  advised. 


Ill 


V.  NEW  YORK  AND  NEW  HAVEN 
RAILROAD  COMPANY. 

Supreme  Court  of  Errors^  Connecticut^  July  Term,  1853. 

[Reported  in  22  Conn.  502.] 
CARRiBi^  OF  PASSENGERS-CONTRACT— INJURED  ON  STAGE 


COACH.— The  a^ent  of  the  defendants,  who  were  a  railroad  corpora- 
^^^)  running  their  cars  from  N.  H.  to  P.,  sold  the  plaintiff  a  ticket  for 
7*  fare  from  N.  H.  to  C,  which  was  five  miles  beyond  P.  The  plain- 
^^>  for  injuries  which  he  received  in  a  stage  running  between  P.  and  C, 
^<>ttght  his  action,  upon  a  special  contract,  to  carry  him  safely  by  rail- 
'^d  and  stage,  from  N.  H.  to  C.  For  more  than  six  months  before, 
^  at  the  time  of  such  sale,  the  defendants,  through  their  agents,  had 
P^n  and  were  in  the  daily  usage  of  entering  into  and  fulfilling  contracts 
iwntically  like  tliat  alleged  in  the  declaration,  and,  during  said  entire 
period,  had  permitted  their  agents  publicly  to  represent  them  as  vested 
*itli  the  powers  requisite  for  such  purpose.  The  plaintiff,  knowing 
ttch  representations,  snd  believing  them  to  be  true,  was  thereby  induced 
to  enter  into  and  pay  the  consideration  of  said  contract,  which  otherwise 
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he  would  not  have  done.  But  the  defendants  had  not  the  power,  under 
their  charter,  to  enter  into  the  alleged  contract  and  had  never,  by  anj 
corporate  vote,  expressly  authorized  or  sanctioned  the  same,  nor  had 
their  directors,  by  any  vote,  directed  any  such  contract  to  be  made. 
Held,  that  the  defendants  were  not  estopped  to  claim  that,  under  their 
charter,  they  had  no  power  to  enter  into  the  alleged  contract,  and  that 
it  was  not  obligatory  upon  them. 

A  NEW  trial  having  been  granted  by  this  court, in thecase  of  Hood 
V.  The  New  York  and  New  Haven  Railroad  Company,  (22  Conn.  1), 
the  cause  came  on  again  for  trial  before  the  jury,  at  the  term  of  the 
Superior  Court  of  New  Haven  county,  holden  in  January,  1K3  (1). 

Upon  the  trial  to  the  jury,  the  plaintiff  introduced  in  evidence  the 
charter  of  the  defendants,  and  the  charter  of  the  New  Haven  and 
Northampton  Company,  a  railroad  corporation,  incorporated  by  the 
legislature  of  this  State,  for  the  purpose  of  constructing  a  railroad 
from  the  city  of  New  Haven  to  the  village  of  Plainville,  in  the  town 
of  Farmington,  and  of  extending  the  same  thence  northerly  to  the 
north  line  of  the  State ;  also  a  lease  from  the  latter  company,  of  their 
entire  road,  to  the  defendants. 

The  plaintiff  offered  evidence  to  prove,  and  claimed  that  he  had 
proved,  the  contract,  as  set  forth  in  his  declaration. 

The  defendants  denied  ever  having  made  any  such  contract,  and 
further  claimed,  that,  if  such  contract  were  proved,  it  was  not  obli- 
gatory upon  them,  for  the  reason  that,  under  their  charter,  they  had 


1.  The  syllabus  m  Hood  v.  New 
YOKK  &  Nsw  Havbn  R.  R.  Co.,  22 
Conn.  1  (ihe  appeal  in  the  former 
case),  is  as  follows:  "The  defend- 
ants, at  the  time  specified  in  the 
declaration,  were  running  their  cars, 
as  common  carriers,  from  N.  H.  to 
P.,  five  miies  short  of  C,  their  lia- 
bility ending  at  P.,  except  as  result- 
ing from  stage  carriage  beyond  P. 
They  had  given  public  notice,  by  ad- 
vertisement in  the  newspapers,  that 
the  cars  on  their  road  from  N.  H. 
would  arrive  at  P.,  and  stages  would 
leave  P.  for  C.,  at  the  times  specified 
in  such  notice.  The  plaintiff  bought 
of  the  defendants  a  ticket  for  the  fare 
from  ,N.  H.  to  C  The  injury  com- 
plained of  happened  in  the  stage  be- 
tween P.  and  C.   The  defendants  did 


not  own  or  control  the  stage,  nor 
participate  in  the  profits  of  its  use. 
In  an  action  Founded  on  a  special 
contract  to  carry  the  plaintiff  safely 
from  N.  H.  to  C,  by  railroad  and 
stage,  it  was  held  that  the  advertise- 
ment implied  no  liability  of  the  de- 
fendants beyond  the  line  of  their 
road,  and  the  ticket  showed  only  the 
receipt  of  so  much  money  paid  by 
the  plaiodH,  which  was  all  that  he 
was  to  pay,  previous  to  his  arrival  at 
C;  and  consequently,  the  undertak- 
ing alleged  was  not  proved;  there- 
fore, a  verdict  for  the  plaintiff  was 
set  aside  as  against  the  evrdence." 
The  plaintiff  was  injured  by  the 
overturning  of  the  stage  and  on  the 
trial  <A  the  case  recovered  a  verdid 
for  $3,400.    New  trial  granted. 
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no  power  to  enter  into  any  such  contract,  and  prayed  the  court  so 
to  instruct  the  jury.  "The  court,  upon  this  subject,  did  inform  the 
jury,  that  the  defendants  had  not,  under  their  charter,  the  power 
to  enter  into  any  such  contract,  and  that  the  same,  if  proved,  would 
no  be  obligatory  upon  them,  unless  they  were  estopped  from  deny- 
ing their  power,  as  claimed  by  the  plaintiff." 

The  plaintiff  also  offered  evidence  to  prove,  and  claimed  that  he 
had  proved,  that  the  defendants,  from  the  time  of  taking  possession 
of  the  canal  road,  under  the  aforesaid  lease,  and  for  a  period  of  more 
than  six  months  anterior  to  the  making  of  the  alleged  contract  with 
him,  had  been  and  were,  in  the  daily  usage  of  entering  into,  and 
fulfilling  contracts  identically  like  that  alleged  in  the  declaration ; 
that,  during  that  entire  period,  they  had  publicly  represented  and 
held  themselves  out  to  the  community,  through  their  duly  authorized 
agents,  as  vested  with  powers  requisite  to  enter  into  and  fulfill  such 
contracts,  and  during  that  entire  period,  had  knowingly  permitted 
their  agents  to  represent  the  said  company,  as  vested  with  the  afore- 
said powers;  that  the  plaintiff,  knowing  of  such  representations, 
and  believing  them  to  be  true,  and  being  ignorant  of  the  corporate 
powers  of  the  defendants,  was  thereby  induced  to  enter  into  said 
contract,  and  pay  the  defendants,  therefor,  the  consideration  de- 
manded by  them,  which  he  should  not  have  done,  had  he  not  known 
of  such  representations,  and  believed  them  to  be  true.  The  plaintiff 
thereupon  claimed,  that  if  the  jury  should  find  the  facts  to  be  as 
claimed  by  him,  the  defendants  were  estopped  from  denying  the 
obligation  of  said  contract,  and  requested  the  court  so  to  instruct 
the  jury. 
The  defendants  denied  that  the  facts  were  as  claimed  by  the 

plaintiff,  and  introduced  evidence  to  disprove  the  same. 

The  evidence  in  support  of  the  plaintiff's  claim,  consisted  of  cer- 
tain acts  and  declarations  of  the  agents  of  the  defendants,  in  issuing 
and  selling  tickets,  and  making  contracts  for  the  transportation  of 
passengers,  similar  to  the  one  claimed  to  have  been  made  with  the 
plaintiff,  and  in  receiving  and  paying  over  to  the  proper  officers  of 
said  company,  the  moneys  received  from  the  sale  of  such  tickets,  and 
the  transportation  of  such  passengers,  and  the  continuance  of  such 
acts,  for  so  long  a  time,  and  in  a  manner  so  public  and  notorious, 
that,  as  the  plaintiff  claimed,  they  must  have  been  known  to  the 
directors  and  stockholders  of  said  company ;  and  that,  after  such  acts 
had  become  so  known,  the  said  agents  were  suffered  to  continue 
them,  without  objection  from  any  one. 
But  there  was  no  evidence  that  the  defendants,  by  any  corporate 
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vote,  had  ever  expressly  authorized  or  sanctioned  the  making  of 
any  such  contract,  as  the  plaintiff  claimed  had  been  made  with  him. 
Nor  was  there  any  evidence,  that  the  directors  of  said  company  had, 
by  any  express  vote  or  order,  directed  any  such  contract  to  be  made. 
But  it  was  proved,  and  not  denied  that  they  had  appointed  the 
proper  officers  and  agents  of  said  company,  and  without  giving  them 
any  particular  instructions  upon  the  subject,  had  permitted  them, 
without  objection  on  their  part,  to  make  the  declarations  and  per- 
form the  acts  aforesaid. 

The  defendants  thereupon  claimed,  that,  even  if  the  jury  should 
find  the  facts  to  be  as  claimed  by  the  plaintiff,  they  were  not  estopped 
from  denying  the  obligation  of  said  contract,  because  they  could  not, 
in  any  manner,  be  estopped  from  denying  the  validity  of  a  contract, 
which,  by  the  terms  of  their  charter,  they  had  no  power  to  make. 
And  they  further  claimed,  that  they  could  not  be  estopped,  by  any 
acts,  declarations,  or  contracts,  made  by  any  of  their  officers  or 
agents,  which  they  did  not  expressly  authorize  to  be  made,  and 
which,  by  their  charter,  neither  the  company  nor  their  officers  or 
agents  were  authorized  to  make,  and  prayed  the  court  so  to  instruct 
the  jury.  The  court  did  not  instruct  the  jury  in  the  manner  claimed 
by  the  defendant,  but  charged  them  in  conformity  with  the  claim 
of  the  plaintiff. 

The  jury  having  returned  their  verdict  in  favor  of  the  plaintiff,  the 
defendants  moved  for  a  new  trial,  claiming  that  the  court  erred  in 
omitting  to  charge  the  jury,  as  requested  by  them ;  and  the  ques- 
tions thereon  arising  were  reserved  for  the  consideration  and  advice 
of  this  court. 

DuTTON  &  C.  A.  Ingbrsoll,  for  the  motion. 

Baldwin,  Bbach  and  R.  I.  &  C  R.  Ingebsou,  against  the 
motion. 

Ellsworiht  J.  —  This  case  was  before  the  court  at  its  last  ses- 
sion, when  we  granted  a  new  trial  for  a  verdict  against  evidence. 
The  question  now  presented  was  not  then  adjudicated,  though  it 
was  alluded  to,  in  the  arguments  of  counsel,  and  in  the  opinion  of 
the  court,  as  one  of  great  importance.  There  was  another  ground 
for  granting  the  new  trial,  entirely  satisfactory  to  the  majority  of 
the  judges,  and  this  was  passed  by.  It  is  now  distinctly  presented 
for  our  judgment  and  is  the  only  question  on  the  record. 

After  the  fullest  consideration,  with  the  aid  derived  from  the 
learned  and  able  arguments  at  the  bar,  a  majority  of  the  court  do 
not  hesitate  to  hold,  there  must  be  a  new  trial. 
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It  win  be  noticed  that  the  suit  is  upon  a  special  promise  of  the 
defendants  to  carry  the  plaintiff  from  New  Haven  to  Collinsville ; 
not  an  action  against  common  carriers,  for  an  injury  suffered,  while 
passing  over  their  road,  nor  as  founded  upon  a  responsibility  grow- 
ing out  of  such  relations.  This  would  not  answer — ^for  the  defend- 
ants could  not  be  common  carriers,  except  on  their  own  road ;  so 
the  pleader  declares  upon  a  special  undertaking  of  the  defendants, 
aside  from  their  appropriate  line  of  duty,  and  the  attempt  is,  to  sub- 
ject them  on  that  undertaking,  and  on  nothing  else. 

It  is  found,  that  the  defendants  had  no  power  to  enter  into  the 
undertaking  in  question,  and  therefore,  as  a  ground  of  claim,  it 
must  be  agreed,  the  undertaking  merely  is  of  no  avail,  for  the  reason 
that  the  directors,  having  no  authority,  did  not,  in  legal  estimation, 
make  the  contract  for  the  company.  The  question  is,  are  the  defend- 
ants estopped  setting  up  this  in  their  defense?    The  statement  of 
the  case  carries  on  its  very  face  conviction  to  the  mind,  and  it  can 
not  be  so.   The  defendants  are  estopped  from  denying  that  they  have 
done  what  they  never  could  have  done.    It  is  a  question  of  power, 
under  the  charter;  and  however  individuals   may  be  liable   and 
estopped,  who  untruly  hold  themselves  out  as  clothed  with  power, 
the  defendants  can  not  be  estopped,  on  any  such  principle  of  law 
known  to  the  court.    The  notion  of  an  estoppel  in  pais,  to  which 
class,  if  any,  this  estoppel  belongs,  proceeds  on  the  idea  of  acqui- 
escence or  consent ;  a  consent  expressly  or  impliedly  given  by  the 
party  claimed  to  be  estopped.  Of  course,  there  must  be  a  legal  possi- 
bility or  there  can  be  no  real  or  supposed  acquiescence  and  consent, 
and  where  consent  may  be  g^ven,  silence  may  be  sufficient  proof  that 
it  is  given ;  and  so,  a  course  of  known  action  may  be  sufficient  proof ; 
for  the  law  requires  no  exact  form.    But  as  we  say,  it  does  require  a 
legal  possibility,  and  where  there  is  none,  courts  cannot  consist- 
ently hold,  there  is  an  estoppel.    The  case  of  Buckley  against  The 
Derby  Fishing  Company,  2  Conn.  252,  and  that  class  of  cases, 
which  abound  in  the  books,  is  a  good  illustration  of  the  distinction 
above  alluded  to.    If  a  corporation  has  the  power  to  do  a  thing,  and 
is  in  the  habit  of  doing  it,  in  a  particular  way,  it  may  bind  itself  to 
third  persons,  though  it  does  not  pursue  the  exact  mode  prescribed 
in  the  charter ;  but  the  mode  is  not  exclusive,  but  concurrent.    So, 
too,  where  a  provision  in  the  charter  is  designed  to  protect  the  cor- 
poration, the  corporation  may  waive  this  provision,  and  this  may  be 
proved  to  be  done,  by  a  repetition  of  acts  of  a  like  or  similar  char- 
acter.   But  the  question  here,  is,  as  we  have  said,  one  of  power,  not 
of  form. 
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The  plaintiff  introduced  circumstantial  evidence  on  the  trial,  to 
prove,  that  the  directors  of  the  company  made  the  contract,  and 
particularly,  that  their  subordinate  agents  had,  for  some  six  months 
previously,  been  in  the  practice  of  contracting  with  other  persons,  as 
they  did  with  the  plaintiff.  Suppose  this  is  true,  and  that  the  knowl- 
edge and  consent  of  the  directors  may  be  properly  inferred,  from 
this  continued  practice  of  the  directors ;  this  will  not  place  the  plain- 
tiff's case,  in  our  judgment,  on  any  higher  ground,  than  if  the 
directors  had,  by  a  formal  vote,  contracted  with  the  plaintiff,  to 
carry  him  to  Collinsville.  It  being  a  question  of  power,  silent 
acquiescence  in  the  acts  of  subordinate  agents  does  not  make  a 
stronger  case ;  for,  if  a  formal  contract  is  not  obligatory  on  the  com- 
pany, one  proved  by  inferior  or  circumstantial  evidence  certainly  is 
not.  The  kind  of  evidence  is  quite  immaterial.  Should  the  direc- 
tors of  a  savings  bank,  or  of  any  bank,  contract  with  a  ship  builder, 
for  a  steamship,  to  navigate  the  ocean,  would  this  contract  bind  the 
company?  Certainly  not;  because  the  directors  have  no  power  to 
make  it ;  nor  would  they  have  more,  were  they  to  make  such  con- 
tracts, from  day  to  day.  The  legislature  has  absolutely  marked  the 
limit  of  their  power,  and  they  cannot  exceed  it,  under  the  charter ; 
and  if  the  .directors,  even  with  all  the  stockholders  at  their  side, 
transcend  the  limits  of  the  charter,  and  make  contracts  foreign  to 
their  business,  they  only  act  for  themselves.  The  reason  is,  there 
can  be  no  consent  of  the  corporation.  The  consent  of  individual 
stockholders,  however  repeated,  is  not  their  consent,  nor  is  it  admis* 
sible  proof,  to  establish  consent ;  so  that,  if  it  were  true,  every  stock* 
holder  had  expressed  his  consent,  it  would  make  no  difference  in 
the  case.  If  this  is  not  so,  there  are  no  restrictions  or  limitations 
on  chartered  companies,  and  they  do  anything  and  everything  the 
directors  please,  which  is  not  absolutely  unlawful.  The  exercise  of 
power  is  held  to  prove  itself ;  which  is  absurd. 

No  one  will  say,  that  the  first  contract  made  by  the  directors,  to 
carry  to  Collinsville,  or  Litchfield,  or  New  Hartford,  or  North- 
ampton, would  be  obligatory  on  the  company ;  yet  it  must  be  so,  if 
stockholders  are,  of  course,  bound  by  every  contract  of  their  direct- 
ors. Were  the  charter  a  public  one,  it  is  agreed,  the  company 
would  not  be  bound  by  such  acts,  however  repeated ;  but  in  truth, 
a  private  charter  is  not  essentially  different  from  a  public  one,  in 
this  respect ;  for,  the  plaintiff  must  have  known,  that  the  defendants 
were  incorporated  by  the  legislature,  for  the  purpose  of  making*  or 
using  a  railroad.    Their  very  name,  as  well  as  the  location  and  busi-> 
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ncss  of  their  road,  is  sufficient  notice,  that  they  are  not  incorporated 
for  nmning  stages  throughout  the  State ;  and  no  person  can  assume 
or  suppose,  the  defendants  are  to  go  beyond  the  appropriate  busi- 
ness of  a  railroad.  The  idea  of  an  imposition  on  the  public,  as  to 
these  stages  running  off  from  the  road,  to  and  from  Litchfield  and 
other  places,  at  the  defendants'  stages,  is  incredible  and  prepos- 
terous. The  public  knows  where  the  charter  may  be  seen,  and  what 
it  contains. 

Many  cases  were  read,  on  the  argument,  to  prove  that  a  corpora- 
tion is  considered  for  civil  purposes,  as  a  person,  and  subject  to  the 
same  rules  of  law.  We  do  not  question  this,  but  we  do  not  see  how  it 
helps  the  plaintiff's  case.    They  hold,  that  a  principal  that  can  give 
authority,  whether  a  corporation  or  person,  may,  when  one  assumes 
to  act  for  him,  and  he  does  not  object  to  it,  be  estopped  denying  his 
agency;  but  an  infant  is  never  estopped,  nor  a  married  woman,  nor 
ought  a  body  of  stockholders  to  be,  united  as  they  are,  under  a 
specific  charter ;  especially  when  the  directors  have  disregarded  it, 
and  assumed  to  act  according  to  their  own  pleasure.     Could  the 
company  by  legal  possibility,  do  the  act,  it  would  be  otherwise. 

But,  it  is  said,  the  jury  have  found  that  the  stockholders,  in  fact, 
gave  their  consent,  and  it  may  not  now  be  denied.    We  have  already 
shown,  this  can  make  no  difference ;  but  we  say  further,  that  this 
notion  of  their  consent  is  altogether  untenable  and  unjust.  We  know 
certainly,  the  stockholders  did  not,  all  of  them,  give  their  consent. 
Some  were  minors,  married  women,  executors  and  administrators, 
trustees,  officers  of  the  law  in  possession,  and  some  were,  at  the 
time,  out  of  the  country.    So  the  body  of  stockholders  was  chang- 
ing from  day  to  day.    Now,  to  hold  that  the  entire  body  of  stock- 
holders gave  their  consent  to  the  contract  in  question,  and  that  there- 
fore it  is  good,  is  absurd  and  puerile.    But,  suppose  they  did ;  this 
was  not  a  corporate  act,  and  has,  therefore,  no  corporate  character. 
We  repeat,  that  the  directors  and  stockholders  have  no  corporate 
powers  or  relations,  and  can  give  no  corporate  consent,  but  what  is 
within  the  appropriate  business  of  the  charter. 

Again,  it  is  said,  the  defendants  ought  not  to  be  permitted  to  call 
in  question  the  acts  of  their  agents.  Why  not,  as  much  as  other 
principals,  whose  agents  transcend  their  authonty,  and  abuse  their 
trust?  If  it  is  replied,  the  directors  have  suffered  this  course  of 
things,  for  months,  when  they  could  have  arrested  it,  at  once,  we 
ask,  whose  agents  they  were?  Certainly  not  of  the  innocent  stock- 
holders.   The  directors  represent  them  only,  while  they  act  within 
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the  scope  of  the  charter ;  the  charter  is  the  measure  of  their  power ; 
and  sad  would  it  be  if  directors  could  trample  upon  this,  and  yet 
bind  the  stockholders  as  firmly  as  if  they  were  acting  within  it.  If 
the  directors  have  done  wrong,  let  them  suffer  the  consequences. 

We  have  not  thought  it  necessary  to  comment  particularly  of  the 
numerous  authorities,  ctted  at  the  bar,  on  the  several  points  made, 
for  we  find  nothing  in  any  of  them,  inconsistent  with  the  views 
expressed. 

Gill  &  Johnson  is  in  direct  accordance  with  what  we  have  said. 
We  place  our  judgment  upon  a  plain  principle  of  equity  and  law, 
viz,,  that  these  defendants  are  not  bound,  by  a  contract  tliey  had 
no  power  to  make,  and  are  not  estopped  setting  up  this  matter  in 
defense. 

We  advise  a  new  trial. 

STOCKMAN  INJURED  ON  TRAIN— RIDING  IN  STOCK 
CAR — ^TRESPASSER, — In  an  action  to  recover  damages  for  in- 
juiies  sustained  by  plaintiff,  a  stockman,  while  travelling  on  de- 
fendant's train;  judgment  was  rendered  for  plaintiff  for  $1,000,  from 
which  defendant  appealed.  On  appeal  the  question  whether  the 
plaintiff  was  a  trespasser  at  the  time  of  the  accident  was  discussed. 
The  court  (per    Grakgbr,  J.),  said : 

"The  whole  controversy  in  the  case  depends  upon  this  question : 
Was  there  any  contract  relation,  express  or  implied,  between  the 
plaintiff  and  the  defendant  in  this  case ;  or,  in  other  words,  was  the 
plaintiff  a  passenger,  according  to  the  legal  meaning  of  the  term,  on 
the  defendant's  road  at  the  time  the  accident  happened? 

"We  have  no  hesitation  in  answering  this  question  in  the  nega- 
tive, and  in  saying  that  the  defendant,  under  the  facts  disclosed  in 
the  finding,  was  not  liable  for  more  than  nominal  damages.  The 
plaintiff  was  in  no  legal  sense  a  passenger  on  the  road,  but  was  in 
the  car  at  the  time  without  the  consent  or  knowledge  of  the  defend- 
ant. This  clearly  appears  from  the  facts  disclosed.  The  train  upon 
which  he  was  injured  was,  so  far  as  the  case  shows,  exclusively  a 
freight  train ;  there  was  no  passenger  car  attached,  and  no  invitation 
to  the  plaintiff  nor  to  the  public  to  take  passage  upon  it.  The  plain- 
tiff paid  no  fare,  and  whether  he  intended  to  pay  or  not  when  called 
upon  is  of  no  consequence,  so  that  his  good  or  bad  faith  in  taking 
his  place  on  the  car  among  the  horses  is  quite  immaterial.  He  had 
no  business  to  be  there  without  the  consent  of  the  defendant,  and  he 
had  no  rights  except  that  of  immunity  from  willful  and  wanton  injury 
common  to  all  citizens.  Railroad  companies  have  the  clear  and 
undoubted  right  to  make  rules  and  regulations  that  are  reasonable 
and  proper  for  the  running  of  their  trains.  It  would  be  impossible 
to  conduct  their  vast  business  otherwise.  It  a  person  desires  to  be 
transported  as  a  passenger  he  must  comply  with  the  rules  of  the 
company  in  regard  to  payment  of  fare  and  conduct  while  on  the 
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train,  and  all  other  reasonable  requirements  of  the  company.  If  a 
person  desires  to  have  his  goods  transported  he  must  in  like  manner 
comply  with  the  rules  of  the  company  in  relation  to  all  matters 
appertaining  to  the  shipment,  transfer  and  delivery  of  the  goods 
transported.  The  whole  duty  of  the  company  towards  shipper  or 
passenger  is  a  duty  resting  entirely  upon  contract,  express  or  im- 
plied. 

"Now  what  was  the  contract  duty  of  the  defendant. towards  this 
plaintiff?  Was  there  any?  What  are  the  facts?  The  plaintiff  really 
had  no  transaction  whatever  with  the  defendant.  He  bought  no 
ticket,  paid  no  freight,  in  no  way  made  himself  known  to  the  com- 
pany or  any  of  its  agents  or  employees,  either  as  passenger,  shipper, 
or  custodian  of  any  of  the  horses  which  had  been  shipped  by  Avery. 
This  person  it  seems,  on  the  14th  of  October,  1881,  contracted  with 
the  defendant  corporation  to  transport  eight  horses  from  Hunting- 
ton, Massachusetts,  to  Harlem  River  or  New  York.  Avery  owned 
but  seven  of  these  horses ;  one  belonged  to  a  brother  of  the  plaintiff. 
Rev.  Dr.  Gardner  of  New  York.  The  plaintiff  had  the  custody  of 
this  horse.  Avery  was  applied  to  by  him  prior  to  October  14th,  to 
permit  this  horse  to  go  along  with  his  horses  under  the  same  way- 
biD  and  to  permit  the  plaintiff  to  accompany  it.  Avery  engaged 
cars  of  the  defendant  for  the  eight  horses  a  day  or  two  before  the 
Uth,  at  which  time  he  was  fully  informed  by  the  defendant  of  its 
rates  and  rules  for  the  transportation  of  live  stock.  One  of  these 
rules  was  that  'one  person  will  be  allowed  to  pass  free  when  accom- 
panying his  stock  to  take  care  of  it  and  paying  the  price  for  not  less 
than  nine  thousand  pounds,  and  in  no  case  will  he  be  allowed  to  ride 
free  on  a  passenger  train.' 

"At  this  time  Avery  said  to  the  defendant's  agent  that  there  might 
be  another  man  to  go  with  him,  and  he  was  told  by  the  agent  dis- 
tinctly that  one  of  them  would  have  to  pay  fare.  Avery  at  this  time 
niade  no  mention  of  the  plaintiff  and  did  not  disclose  the  fact  that  he 
was  not  the  owner  of  all  the  eight  horses.  The  name  and  existence  of 
the  plaintiff,  the  fact  that  he  had  any  interest  in  one  of  the  horses, 
or  that  he  intended  to  accompany  Avery,  was,  studiously  or  other- 
wise concealed  from  the  defendant.  Avery  in  this  transaction  must 
be  held  to  be  the  agent  of  the  plaintiff  and  must  be  presumed  to  have 
communicated  to  him  the  terms  upon  which  the  animals  were 
shipped ;  if  not,  the  plaintiff  was  bound  to  ascertain  for  himself,  be- 
fore he  started  upon  the  train  with  the  horses,  whether  or  not  he  had 
a  right  to  be  there.  The  defendant  concealed  nothing ;  the  rules  and 
regulations  were  known  and  read  of  all  men  who  had  dealings  with 
the  company,  or  might  have  been,  and  it  would  have  been  very  easy 
for  the  plaintiff  to  place  himself  in  a  correct  position  in  relation  to 
the  company ;  but  the  facts  all  show  that  he  was  in  a  false  position, 
and  whether  he  intended  to  go  on  the  train  as  a  stow-away  or  not, 
is,  as  we  have  said,  immaterial. 

''An  excuse,  or  something  in  its  nature,  is  claimed  by  the  plaintiff 
ior  his  non-payment  of  fare.    It  is  said  that  there  was  not  time  for 
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him  to  procure  a  ticket  after  the  horses  were  loaded  and  that  he  was 
expecting  to  pay  his  fare  when  the  craiductor  called  for  it.  But  the 
case  does  not  show  that  it  was  the  custom  of  conductors,  or  their 
duty,  on  a  train  of  this  character  to  call  for  fares  or  tickets ;  for  aught 
that  appears  it  was  a  stock  train  without  any  passenger  car  attached, 
while  it  also  appears  that  the  plaintiff  was  in  one  of  the  cars  with  the 
horses.  It  will  be  remembered  that  the  rules  of  the  company  per- 
mitted one  person  to  ride  in  the  car  with  his  stock  to  look  after  and 
take  care  of  it,  and  it  is  a  reasonable  presumption  that  the  conductor 
was  not  expected  to  go  through  the  stock  car  for  the.  purpose  of  col- 
lecting fare  or  taking  up  tickets.  It  is  a  place  where  passengers 
would  not  be  likely  to  ride  unless  the  safety  of  their  stock  required 
it,  or  unless  their  intent  was  to  secure  a  free  ride. 

"The  plaintiff  then  of  his  own  motion  placed  himself  in  this  car 
with  the  horses  without  the  consent  or  knowledge  of  the  defendant, 
and  against  the  rules  of  the  company  as  to  payment  of  fare.  He  well 
knew,  or  had  the  means  of  knowing,  that  he  had  no  right  there  as  a 
passenger,  and  he  also  knew,  or  ought  to  have  known,  that  it  was  a 
place  of  extra  hazard ;  a  car  loaded  with  horses  being,  in  case  of  col- 
lision or  any  serious  accident,  anything  but  a  safe  or  desirable  place 
for  a  passenger.  Whatever  injury  the  plaintiff  received  we  think 
therefore  must  be  attributed  to  his  own  neglect  or  misconduct  in 
placing  himself  in  a  position  of  peril  without  any  express  or  implied 
assent  on  the  part  of  the  defendant  (1),"  Judgment  reversed.  W.  C. 
Casb,  appeared  for  appellant;  C.  R.  Iitgbssoix  and  W-  B.  Stod- 
DABD,  for  appellee.     Supreme  Court  of  Errors,    Connecfieul,   June 

Term,  1883.    Gardner  t.  New  Haven  &  Northampton  Co.,  5i 

Cotm.  143. 


PASSENGER  FALLING  FROM  STATION  PLATFORM- 
CONTRIBUTORY  NEGLIGENCE.— In  an  action  to  recover 
damages  for  injuries  sustained  by  plaintiff  by  falling  from  the  plat- 
form of  the  depot  at  defendant's  station  at  Yatesville,  the  facts  ap- 
peared as  follows :  The  plaintiff  lived  near  the  station,  which  was  a 
small  village,  and  arrived  there  in  the  evening  on  one  of  the  defend- 
ant's trains.  The  station  agent  had  left  and  there  was  no  light  in 
the  depot  except  one  lantern.  One  outside  lamp  was  burning  which 
lighted  the  platform  on  the  east  side  of  the  depot.  The  plaintiff  went 
to  the  waiting  room  to  speak  to  an  employee  of  the  defendant.  He 
then,  in  company  with  another  man,  started  to  go  home.    From  the 


1.  In  Donovan  v.  Hartford 
8TRaETR'YCo.,6&  CDtrn.  201  (1894), 
plaintiff,  intending  to  take  on«  of 
defendant's  street  cars,  signaled  an 
approaching  car  which  the  driver 
answered  affirmatively,  but  before 
the  car  reached  the  crosswalk  it  was 
unexpectedly    deflected    to    a    side 


track  OD  which  plaintiff  was  stand- 
ing, and  struck  and  injured  her. 
Held,  that  the  relatron  of  passenger 
and  carrier  did  not  exist  between 
plaintiff  artd  defendant  at  the  time  of 
such  injury,  and  judgment  for  de- 
fendant was  affirmed. 
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^  easterly  platform  two  stairways  lead  to  the  ground  below.    Near  the 

j  easterly  end  of  the  north  platform  is  another  stairway.    All  these 

stairways  were  sufficiently  lighted  by  the  burning  lamp.  They  passed 
by  all  these  stairways  on  to  the  north  platform,  "passing  into  utter 
darkness/'  intending  to  go  down  some  stairs  near  the  westerly  end  of 
the  north  platform.    That  part  of  the  platform  "was  entirely  dark  and 
the  steps  indistinguishable."    The  plaintiff  missed  his  calculation, 
went  some  eight  inches  beyond  the  stairs,  and  walked  off  the  west- 
erly end  of  the  platform,  falling  some  four  feet  to  the  ground  and  was 
seriously  injured.  The  action  was  tried  in  the  Superior  Court  of  New 
Haven  county.    The  defendant  demurred  to  the  complaint,  which 
demurrer  was  overruled  and  the  case  was   heard  before   Fenn,  J. 
Nominal  damages  were  assessed  and  plaintiff  appealed.    The  case 
was  disposed  of  entirely  on  the  question  of  contributory  negligence 
and  the  court  below  was  sustained.    The  plaintiff  was  bound  to  use 
the  utmost  care  to  avoid  harm,  and  a  slight  want  of  care  became 
gross  negligence.    The  plaintiff  having  of  his  own  accord  left  the 
lighted  part  of  the  platform  and  passed  to  the  dark  part  was  guilty 
of  contributory  negligence.   Judgment  affirmed.  W.  C.  Casb  and  W. 
H.  Ely,  appear^  for  appellant ;  W.   K.  Townsbnd  and  G.  D. 
Watkous,  for  appellee.    Opinion  by  Carpenter,  J.    Supreme 
Court  of  Errors  J  Connecticut,  September,  i88p.     Bennett  V.  New 

Torkt  New  Haven  &  Hartford  Railroad  Co.,  57  Conn.  422. 

DERAILMENT  OF  TRAIN— CONDITION  OF  TRACK- 
EVIDENCE. — Plaintiff,  while  a  passenger  upon  one  of  appellant's 
trains,  r^eived  personal  injuries,  through  the  derailment  of  the 
coach  in  which  she  was  riding.  The  accident  was  caused  by  a  broken 
rail.  Verdict  and  judgment,  in  the  District  Court  of  Brule  county, 
for  plaintiff  for  $3,000.  On  appeal  by  defendant  judgment  was  re- 
versed on  the  ground  of  erroneous  admission  of  certain  evidence  and 
giving  of  instructions.  It  was  error  to  admit  evidence  tending  to 
show  former  condition  of  track,  as  the  evidence  should  be  confined 
as  to  state  of  track  at  time  of  accident.  The  charge  that,  "experience 
proves  that  when  the  track  and  machinery  are  in  perfect  condition, 
j  and  prudently  operated,  the  trains  will  keep  upon  the  track,  and  run 

I  thereon  with  entire  safety  to  those  on  the  cars — ^the  passengers  on 

board,"  in  connection  with  the  paragraph :  "Whenever  a  car  leaves 
the  track  and  goes  down  an  embankment,  as  this  car  did,  it  proves 
that  either  the  track  or  machinery,  or  some  portion  thereof,  is  not 
in  proper  condition,  or  that  the  machinery  is  not  properly  operated, 
and  presumptively  proves  that  the  defendant,  whose  duty  it  is  to  keep 
the  track  and  machinery  in  proper  condition  and  to  operate  it  with 
proper  prudence  and  care,  have  in  some  manner  violated  their  duty 
to  the  plaintiff,"  was  erroneous  in  that  it  tended  to  show  that  the 
happening  of  such  accident  was  conclusive,  instead  of  prqna  facie 
evidence.  J.  W.  Gary  and  R.  B.  Tripp  (Burton  Hanson,  of 
couiael),  appeared  for  appellant;    J.   M.  Lono,  for  respondent. 
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Opinioo  1^  UcCOKHKU..   J-     Supreme    Court,    Dakota    Territory, 

May,  1888.     Pattee  T,  Chicago,  Milwaukee  &  St.  Paul  Hall- 
way Co^  6  Dak.  267. 

PASSENGER  INJURED  AT  STATION— PLATFORM 
AND  APPROACHES  NOT  LIGHTED.— In  an  action  for  dam- 
ages for  injuries  received  by  plaintiff  at  defendant's  station  the  court 
(per  COMBGTS,  Ch.  J.),  charged  the  jury  that  railroad  companies  are 
bound  to  provide  safe  and  convenient  means  of  approach  to  their 
stations  for  all  who  take  or  leave  their  trains  as  passengers ;  and  such 
stations  must  be  sufficiently  lighted  and  kept  lighted  until  the  pas- 
sengers have  had  a  reasonable  time  to  reach  a  safe  public  thorough- 
fare, by  the  aid  of  such  lighting,  if  needed,  or  unless  a  guide  be  fur- 
nished for  the  purpose  by  the  company.  Where  the  passenger  is  a 
total  stranger  to  the  station  and  its  surroundings,  and  finds  himself 
almost  immediately  after  alighting  from  a  train,  left  by  an  agent  of 
the  carriers  in  utter  darkness,  from  the  extinguishment  of  such  li^t 
as  there  was,  the  carrier  cannot  claim  that  the  passenger  is  a  wrong- 
doer if,  in  groping  his  way  from  the  station,  he,  in  his  effort  to  get 
to  a  place  of  safety,  or  for  information,  cross  other  ground  of  the 
defendant  than  that  upon  which  the  station  is  actually  erected.  [At 
the  conclusion  of  the  trial  the  jury  disagreed.]  JOBK  BiGGS  and 
Lxvi  C  BiKD,  appeared  for  plaintiff;  Edward  G.  Bradpokd  and 
Lbwis  C.  Vandbghift,  for  defendant.  Superior  Court,  Delaware, 
D^ember,  1889.  Wallace  T.  Wllmlngrton  &  Northem  Rail- 
road COh  8  Hoost.  (Del)  529. 

INFANT  FALLING  FROM  OPEN  STREET  CAR— In  an 
action  to  recover  damages  for  injuries  sustained  by  an  infant  passen- 
ger on  one  of  defendant's  street  cars,  it  appeared  that  the  plaintiff 
was,  at  the  time  of  the  accident,  a  child  of  about  four  years  of  age. 
He,  with  his  mother  and  three  other  children,  aged  about  nine,  seven 
and  two  years,  respectively,  got  upon  the  car  No.  94  of  the  defend- 
ant's line,  in  Georgetown,  to  be  carried  to  Fourth  and  East  Capitol 
street,  in  this  city.  The  mother  with  her  four  children,  got  on  the  car 
about  8  o'clock  in  the  evening,  it  being  then  dark.  The  two  eldest 
children,  daughters,  were  seated  in  front  of  the  mother,  the  youngest 
on  her  lap,  and  the  plaintiff  occupied  the  seat  with  his  mother,  and 
was  placed  next  to  the  aisle  or  space  running  through  the  middle 
of  the  car  between  the  rows  of  seats.  All  the  parties  continued  thus 
seated  until  the  car  had  reached  a  point  opposite  the  City  Hall,  on  its 
route  to  its  eastern  terminus,  when  the  plaintiff  asked  leave  of  his 
mother  to  change  his  seat.  This  he  was  allowed  to  do,  and  he  got 
into  another  seat  by  himself,  and  seated  himself  at  the  end  of  the 
seat  next  to  the  outer  rail.  His  mother  then  directed  the  elder  sister 
to  go  and  take  a  seat  by  the  plaintiff,  and  to  get  to  the  farther  end  of 
the  seat  next  to  the  rail>  and  to  let  the  plaintiff  take  the  inner  end  of 
the  seat,  next  to  the  aisle.  The  sister  went  to  the  plaintiff,  as  directed 
by  the  mother,  and  told  him  to  get  down  and  give  her  the  seat  next 
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the  rail,  and  in  attempting  to  get  down  to  change  his  seat,  he  missed 
his  footing  and  fell  through  the  open  space,  between  the  floor  of  the 
car  and  the  side  rail,  to  the  ground,  and  his  leg  was  run  over  and 
crushed  by  the  wheels  of  the  car,  and  was  so  badly  injured  that  it  was 
necessary  to  amputate  it.  It  also  appeared  that  the  car  in  which 
these  parties  were  thus  seated,  and  in  which  the  accident  occurred, 
was  what  is  known  as  an  open  or  summer  car,  which  has  an  aisle  in 
the  middle,  and  seats  or  benches  for  two  or  three  persons  each  ar- 
ranged on  the  sides  of  this  space.  These  seats  or  benches  project 
over  and  beyond  the  floor  of  the  car  on  each  side,  one  side  being 
entirely  open,  and  having  a  step  to  enable  passengers  to  get  in  and 
out  the  car;  and  the  other  side,  known  as  the  inner  side,  because 
it  is  next  to  the  adjoining  track,  though  open,  has  two  lateral  rails 
running  parallel  along  the  side  of  the  car,  outside  the  ends  of  the 
seats  or  benches,  fastened  to  the  stanchions.  One  of  these  rails  is 
situated  on  a  line  with  the  ends  of  the  seats,  and  is  eighteen  inches 
above  the  floor  of  the  car ;  the  other  rail  is  eight  inches  above  the 
lower  one.  There  is  no  step  on  this  inner  side  of  the  car,  and  these 
rails  are  placed  on  that  side  of  the  car  to  prevent  passengers  from 
getting  on  or  off,  and  from  falling  off.  There  are  no  guards  or  fend- 
ers of  any  kind  around  the  wheels  of  the  car.  It  was  alleged  that 
the  cars  were  defectively  and  unsafely  constructed,  at  least  for  the 
carriage  of  children,  and  that  it  was  by  reason  of  such  defective  and 
unsafe  construction  that  the  accident  occurred.  What  was  alleged 
to  be  the  defective  or  unsafe  structure  of  the  car,  with  a  view  to  the 
^  safe  carriage  of  children  passengers,  was  that  the  seats  or  benches 
project  beyond  the  floor  of  the  car  at  the  side ;  and  that  the  rail 
placed  at  the  side  to  prevent  passengers  from  getting  off  and  from 
falling  off,  was  eighteen  inches  above  the  floor ;  and  as  the  seats  were 
eighteen  inches  apart,  it  left  or  made  an  open  space  of  eighteen  inches 
high  and  eighteen  inches  broad,  of  an  oval  shape,  part  of  which 
appears  to  be  directly  under  the  end  of  the  seat ;  and  thus  made  an 
unsafe  opening  for  children  passengers.  It  was  through  this  open 
space  between  the  floor  and  tfie  rail  that  the  child  fell.  And  though 
there  was  no  proof  of  any  like  accident  happening  to  children  since 
the  cars  of  that  make  have  been  in  use  on  the  line,  (the  cars  having 
been  used  since  1890),  yet  the  proof  showed  it  to  have  been  a  fre- 
quent thing  for  hats,  canes,  umbrellas  and  packages  to  fall  through 
•  those  openings.  That  they  were  dangerous  to  small  children,  the 
occurrence  of  this  accident  demonstrates.  On  the  trial  there  was  a 
verdict  and  judgment  for  plaintiff  from  which  defendant  appealed. 
On  the  appeal  the  court,  in  the  course  of  its  opinion  (per  Al^VBY, 
Ch.  J.).»id:  "It  may  be  very  true  that  the  car  in  which  this  acci- 
dent occurred  was  in  all  respects  entirely  safe  for  the  carriage  of 
adult  passengers.  But  the  obligation  of  the  defendant  as  a  common 
carrier  of  passengers  for  hire  requires  more  than  that.  It  requires 
the  carrier,  by  the  exercise  of  the  greatest  care  and  precaution  against 
the  occurrence  of  accidents,  to  provide  cars  and  appliances  for  the 
lafe  transportation  of  all  conditions  of  people  entitled  to  be  ca/ried. 
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The  old  and  the  young  are  alike  entttied  to  be  carried  safely.  And 
while  a  car  may  be  safe  for  an  adult  person,  it  may  not  be  safe  for  the 
conveyance  of  children  of  tender  years. 

"Accidents  sometimes  are  extraordinary  in  their  character,  and 
it  is  difficult  to  anticipate  their  occurrence ;  but  if  there  be  ae^gence 
or  want  of  the  proper  degree  of  caution  and  prudence  on  the  part  of 
the  carrier,  the  extraordinary  nature  of  the  accident  will  not  excuse 
from  liability.  The  very  object  of  the  strictness  of  the  rule  in  requir- 
ing the  highest  degree  of  care  and  foresight  to  be  exercised,  is  to 
avoid  all  possible  accidents  and  injury.  In  this  case>  it  was  a  matter 
of  fact,  as  to  whether  the  structure  of  the  car  was  entirely  safe  for 
the  transportation  of  infant  children ;  and  that  was  a  question 
peculiarily  within  the  province  of  the  jury.  The  court  could  not  have 
undertaken  to  decide  the  question,  and  declare  that  the  structure  of 
the  car  was  safe,  and  such  as  it  ought  to  have  been,  notwithstanding 
the  occurrence  of  the  accident,  in  connection  with  the  other  proof  in 
the  case.  It  is  urged,  however,  that  the  mother  did  not  take  sufHcient 
care  of  her  child,  and  that  it  was  owing  to  her  permission  to  change 
his  seat  that  the  accident  occurred.  But  we  cannot  perceive  that 
there  was  any  such  neglect  or  want  of  care  on  the  part  of  the  mother, 
as  would  derive  the  child  of  his  right  to  recover  for  the  injuries 
suffered  by  him.  There  is  in  fact  nothing  in  the  case  to  show  neg;lect 
on  her  part ;  and  it  is  quite  unnecessary,  therefore,  for  us  to  decide 
the  much  debated  and  variously  decided  question,  whether  the 
fault  of  the  parent  or  guardian  in  control  of  the  child  should  be  im- 
puted to  the  child  to  deprive  him  of  his  right  to  recover.  And  as  to 
the  supposed  want  of  care  on  the  part  of  the  child  himself  to  avoid 
danger,  there  is  a  clear  distinction  to  be  observed  between  the  case 
of  an  adult,  capable  of  exercising  care  and  discretion,  and  that  of  a 
child  of  tender  years,  such  as  the  plaintiff  in  this  case.  As  said  by 
the  Supreme  Court  of  the  United  States,  'The  rule  of  law  in  regard  to 
the  negligence  of  an  adult,  and  the  rule  in  regard  to  that  of  an  infant 
of  tender  years,  are  quite  different.  By  the  adult  there  must  be  given 
that  care  and  attention  for  his  onvn  protection  that  is  ordinarily  exer- 
cised by  persons  of  intelligence  and  discretion.  If  he  fails  to  give  it, 
his  injury  is  the  result  of  his  own  folly,  and  cannot  be  visited  upon 
another.  Of  an  infant  of  tender  years  less  discretion  is  required,  and 
the  degree  depends  upon  his  age  and  knowledge.  Of  a  child  of 
three  years  of  age  less  caution  would  be  required  than  of  one  of 
seven,  and  of  a  child  of  seven  less  than  of  one  of  twelve  or  fifteen. 
The  caution  required  is  according  to  the  maturity  and  capacity  of  the 
child,  and  this  is  to  be  determined  in  each  case  by  the  circumstances 
of  that  case.'  Railroad  Co.  v.  Gladmon,  IE  Wall.  401,  408.  Here 
the  child  was  but  four  years  of  age  when  the  accident  happened." 
Judgment  affirmed.  Nathanihi,  Wilson  and  William  G. 
Johnson,  for  appellant ;  Wbbb  &  Wsbb,  for  appellee.  Court  of 
Appeals,    District   of    Columbia,  January,    1895.        MOtTOpOlltaJa 

BallFoad  Co.  t.  Falvey,  5  App.  D.  C- 176. 
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ADAMS  V.  WASHINGTON  AND  GEORGETOWN 

RAILROAD  COMPANY. 

Court  of  Appeals,  District  of  Columbia,  May,  i8g6. 
[Reported  in  9  App.  D.  C.  26.] 

DIRECTIN-G  VERDICT.— The  trial  court  is  never  justified  in  directing  a 
verdict  except  in  cases  where,  conceding  the  credibility  of  the  witnesses, 
^d  giving  full  effect  to  every  legitimate  inference  that  may  be  deduced 
from  their  testimony,  it  is  nevertheless  plain  that  plaintiff  has  not  made 
^t  a  case  sufficient  in  law  to  entitle  him  to  a  verdict,  and  judgment 
thereon  reversed  (i)- 

WDINGON  PLATFORM  NOT  NEGLIGENCE  IN  LAW.— Riding  on 
^e  platform,  especially  if  the  car  was  crowded,  and  with  the  implied,  if 
not  express,  consent  of  defendant's  agents,  is  not  negligence  in  law  (2). 

STANDING  ON  PLATFORM— INTOXICATION.— Whether  standing 
on  the  platform  with  his  back  to  the  car  and  with  his  hands  in  his  over- 
coat pockets,  on  a  very  cold  night,  was  an  act  of  negligence,  that,  under 
the  circumstances  contributed  in  an  appreciable  degree  to  plaintiffs  fall 
from  the  car,  and  also  whether  his  indulgence  in  intoxicating  liquor,  of 


1.  Compare  Harbison  v.  Met  R- 

^  Co.,  9  App.  D.  C.  60,  (case  next 

reported  herein)   where  the  Adams 

case  \a  distinguised. 

Z    In  Ahdbsws  v.  Ths  Capi- 

Wly  NOKTH  O  STRB9T  &  SOUYB 

Washingtok     Rah^oad     Co.,     9 
Mackey  (D.  C.)  137,  plaintif!  was  in- 
jttred  by  being  thrown  from  the  rear 
platform  of  a  street   car  of   defend- 
anf  s,  on  which   he  was  riding  as  a 
passenger.    By     a     special     verdict 
plaintiff  recovered   $2,600   damages, 
which,  on  appeal,    was   reversed  on 
the  ground  of  phLintiffs  contributory 
negligence,  it  being  shown  that  there 
was  room  for  him  to  stand   in    the 
aisle  of  the  car,   the    court   holding 
that  plaintiff  took  the  risk  of  stand- 
ing on  the  platform.    Judgment  fior 
defendant  accordingly. 

llKntOPOUTA2fR.R.CO.  tr.SKASH- 

lUr,  8  App.  D.  C.  420  (1896),  was  an  ac- 
tion brought  to  recover  damages  for 
isjnrics  sustained  by  plaintiff's  wife. 


while  riding  on  the  platform  of  a 
street  car  of  defendant's,  the  car  and 
aisle  thereof  being  filled  with  people 
preventing  her  from  getting  inside 
the  car.  As  she  was  about  to  pay 
her  fare,  the  car  turned  a  curve  and 
she  and  her  friend  were  thrown  from 
the  car,  her  arm  being  dislocated  at 
the  shoulder  and  sustaining  other  in- 
juries. Verdict  and  judgment  for 
plaintiffs  for  $1,500.  On  appeal 
judgment  affirmed. 

In  Metropoutan  R.  R.  Co.  v. 
SNAdHAij,,  3  App.  D.  C.  435,  judg- 
ment for  plaintiff  was  affirmed. 
This  was  an  action  by  the  husband 
to  recover  compensation  for  ex- 
penses, etc.,  incurred  on  account  of 
injuries  received  by  his  wife  in  the 
preceding  action  mentioned  (3  App. 
D.  C.  420).  The  cases  differed  only 
as  regarded  the  measure  of  damages, 
about  which  no  question  was  raised; 
in  all  other  respects  they  were  iden- 
tical. 
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slight  evidence,  contributed  to  the  fall,  i 


which  there  was  so 
tioDs  for  the  jury. 
GATES  ON  CAR  PLATFORM.— Where  gates  to  the  platform  were  main- 
tained by  defendant  as  a  matter  of  precaution,  with  the  knowledge  of  the 
public,  although  there  was  no  law  requiring  the  maintenance  oE  snch 
gates  and  keeping  them  closed  next  to  the  second  track,  the  failure  to 
close  them  on  the  occasion  of  the  accident  and  the  probable  effect  of  snch 
failure  as  contiibuting  to  the  accident  were  proper  matters  for  the  inrr 
to  determine. 

HSAMNGon  an  appeal  by  the  plaintiff  from  a  judgment  on  a  ver- 
dict directed  by  the  court    Judgment  reversed. 

C.  M.  Surra  and  £dwin  Porrbst,  for  appdknt. 

Enoch  Tottkk.  J.  S.  Fi.annbkt  and  W.  D.  Davuksb,  for 
appellees. 

Sh6pard(  J.  —  1.  This  is  an  action  for  damages  for  personal  in- 
juries. Whilst  riding  as  a  passenger  on  the  front  platform  of  a  cable 
car  OD  his  way  to  the  Baltimore  and  Ohio  Railway  station,  about  11 
o'clock  at  night,  the  plaintiff,  Frank  C.  Adams,  was  thrown  from  the 
car,  about  the  intersection  of  Seventh  street  and  Pennsylvania  ave- 
nue, and  severely  injured  by  a  car  going  in  the  opposite  direction 
upon  the  adjoining  track.  After  the  plaintiff's  evidence  was  dosed, 
the  court,  upon  motion  of  the  defendant,  instructed  the  jury  to  return 
a  verdict  for  the  defendant. 

2.  The  provinces  of  the  court  and  jury  in  the  Federal  judiciary 
system  are  separate  and  distinct,  and  the  line  of  division  between 
them  must  be  carefully  observed.  The  ascertainment  of  this  bound- 
ary is  often  a  matter  of  difficulty  in  a  particular  case,  and  when  the 
difficuhy  arises  doubts  should  be  resolved  in  favor  of  trial  by  jury, 
which  is  the  constitutional  right  of  every  suitor  in  the  courts  of  com- 
mon law. 

It  is  the  province  of  the  jury  to  determine  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence  under  proper  directions  in 
respect  to  the  principles  of  law  applicable  thereto.  And  the  court 
is  never  justified  in  directing  a  verdict  except  in  cases  where,  con- 
ceding the  credibility  of  the  witnesses  and  giving  full  effect  to  every 
legitimate  inference  that  may  be  deduced  from  their  testimony,  it  is 
nevertheless  plain  that  the  party  has  not  made  out  a  case  sufficient 
in  law  to  entitle  hira  to  a  verdict  and  judgment  thereon.  Stated  in 
many  different  ways,  this,  we  think,  is  substantially  the  doctrine  of 
the  adjudged  cases  that  control  in  this  jurisdiction.  Phoenix  Ins.  Co. 
V.  Doster,  106  U.  S.  30;  Randall  v.  B.  &  O.  R.  R.  109  U.  S.  478; 
G,  T.  R.  R.  Co.  V.  Ives,  144  U.  S.  408,  417 ;  Railroad  Co.  v.  Powers, 
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149  U.  S.  43  (1) ;  Gardner  v.  Railroad  Co.,  150  U.  S.  349 ;  Chicago, 
etc.,  R.  R.  Cp.  V.  Lowell,  151  U.  S.  209,  217  (2) ;  B.  &  P.  R.  R.  Co. 
V.  Carrington,  3  App.  D.  C.  101, 109 ;  W.  Gas  L.  Co.  v.  Poore,  3  App. 
D.  C 127, 137 ;  Met.  R.  R.  Co.  v.  Snashall,  3  App.  D.  C.  420, 431  (3) ; 
Weaver  v.  B.  &  O.  R.  R,  Co.  3  App.  D.  C.  436,  451  (4) ;  Warthen  v. 
Hammond,  5  App.  D.  C.  167 ;  Met.  R.  R.  Co.  v.  Falvey,  5  App.  D.  C. 
176  (5) ;  B.  &  P.  R.  R.  Co.  v.  Webster,  6  App.  D.  C.  182 ;  Dist.  Col. 
V,  Boswell,  6  App.  D.  C.  402 ;  W.  &  G.  R,  R.  Co.  v.  Wright,  7  App. 
D.  C  295. 

3.  Tested  by  the  rule  laid  down,  we  are  of  the  opinion  that  this 
case  should  have  been  submitted  to  the  jury.  But  in  reversing  it  for 
error  we  are  not  to  be  understood  as  having,  much  less  as  expressing, 
an  opinion  as  regards  the  weight  of  the  evidence  or  the  inferences 
properly  dedacible  therefrom.  We  caimot  assume  that  the  jury 
would  necessarily  have  found  a  verdict  for  the  plaintiff  had  the  oppor- 
tunity been  given  them,  nor  that  they  must  have  found  for  the  defend- 
ant In  either  event,  the  approval  and  disapproval  of  the  verdict 
is  within  the  province  of  the  trial  court,  and  any  intimation  as  to  the 
proper  exercise  of  its  discretion  in  that  regard  would  be  an  unwar- 
rantable intrusion  on  the  part  of  the  Appellate  Court. 

"The  judge  before  whom  the  case  is  tried  in  the  first  instance  has 
the  same  opportunity  as  the  jury  to  form  an  opinion  with  respect  to 
the  weight  to  be  given  to  each  witness ;  and  one  of  the  highest  and 
most  important  functions  of  his  office  is  the  power  to  set  aside  a  ver- 
dict whenever,  in  the  exercise  of  a  sound  discretion,  he  considers 
that  the  jury,  from  any  cause  whatever,  has  returned  an  improper  or 
unjust  verdict  One  of  his  highest  duties  is  the  impartial  and  fearless 
exercise  of  this  power."  Woods  v.  R.  &  D.  R.  R.  Co.,  1  App.  D.  C. 
165,169. 

In  this  connection  we  would  call  attention  also  to  what  was  said  by 
this  conrt,  speaking  through  Mr.  Justice  Morris,  in  Warthen  v. 
Hammond,  supra  i 

"It  has  sometimes  been  said,  and  the  statement  is  not  an  unfair 
inference  from  certain  general  expressions  in  some  of  the  cases,  that, 
whenever  the  trial  court  would  set  aside  the  verdict  of  a  jury,  when 

1.    Ricfamoffd  &  Danville  R.   R.  8.    See  note  of  the  Snashall  case, 

Go.  tr.  Powers,  149  U.  S.  43,  is  re-  page,  168  ^nU. 

IK>fted  in  7  Am.  Neg.  Gas.  369.  4.    See  note  of  the  Weaver  case, 

J.    Chicago,  MiL&StP.R'yCo.v.  page  169, /ox/. 

Lowdl,  151  U.  S.  299,  is  reported  in  5.    See  abstract  of  the  Falvey  case, 

7  An.  Keg.  Cas.  373.  page  161,  ante. 
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rendered,  it  may  in  advance  direct  a  verdict  to  the  contrary.  But 
this  undoubtedly  states  the  rule  too  broadly.  For  it  is  not  only  the 
right,  but  often  the  duty,  of  a  trial  court,  in  the  interest  of  justice,  to 
vacate  a  verdict  when  the  court  is  satisfied  that  the  preponderance  of 
evidence  is  against  the  verdict;  and  its  action  in  such  regard  is  mat- 
ter of  sound  discretion,  not  to  be  revised  on  appeal  by  a  purely 
appellate  tribunal.  And  yet,  though  the  trial  court  may,  and  often 
should,  set  aside  a  verdict  on  the  ground  of  the  preponderance  of 
evidence  being  against  it,  and  again  remit  the  issue  to  a  jury,  it  is 
not  for  that  reason  authorized  in  the  first  instance  to  direct  a  verdict 
for  the  party  in  whose  favor  it  regards  the  evidence  as  preponder- 
ating. Where  there  is  testimony  of  a  substantial  character  to  go  to 
the  jury,  it  is  always  for  the  jury  to  determine  the  question  of  the 
preponderance  of  evidence,  subject  to  the  revisory  power  of  the  court 
to  order  a  new  trial." 

4.  Riding  on  the  platform,  especially  if  the  car  was  crowded,  and 
with  the  implied,  if  not  express,  consent  of  defendant's  agents,  cer- 
tainly did  not  amount  to  contributory  negligence  in  law,  on  the  part 
of  the  plainUfl.  Met.  R.  R.  Co.  v.  Snashall,  3  App.  D.  C.  420, 433, 
and  cases  cited;  W.  &  G.  R.  R.  Co.  v,  Harmon,  147  U.  S.  571, 
580  (1) ;  Werle  v.  L.  I.  R.  R.  Co.,  98  N.  Y.  650 ;  Topeka  City  R'y  Co. 
■u.  Higgs,  38  Kan.  375.  Whether  standing  thereon  with  his  back  to 
the  car  and  with  his  hands  in  his  overcoat  pockets,  on  a  very  cold 
night,  was  an  act  of  negligence  that,  under  the  circumstances,  con- 
tributed in  an  appreciable  degree  to  his  fall  from  the  car,  was  a  ques- 
tion for  the  determination  of  the  jury.  Likewise  it  was  for  the  jury  to 
inquire  if  his  indulgence  in  intoxicating  liquor,  of  which  there  was 
some  slight  evidence,  had  a  similar  effect. 

This  case  is  unlike  that  of  Holland  v.  West  End  R.  R.  Co.,  155 
Mass.  387,  which  is  relied  on  by  the  appellee.  There  the  plaintiff 
was  on  the  platform  holding  to  the  rail  and  swaying  to  and  fro.  He 
was  so  drunk  that  he  had  no  recollection  of  his  situation  or  of  the 
receipt  of  the  injury.  There  was  no  proof  whatever  that  his  fall  was 
even  contributed  to  by  the  slightest  act  of  negligence  on  the  part  ol 
the  defendant 

5.  The  negligence  of  the  defendant  in  this  case  is  alleged  to  be  in 
the  movement  of  the  car,  at  a  slight  turn  in  the  track,  and  in  the 
failure  to  shut  the  platform  gate  on  the  side  next  to  the  second  track 
and  where  the  plaintiff  stood. 

1.  Washington  &  Georgetown  R.  R.  Co.  v.  Harmon,  147  U,  S.  671,  is 
reported  in  7  Am.  Neg.  Cas.  359. 
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The  plaintiflF  said  that  after  the  car  left  Seventh  street,  it  "had  gone 
but  a  few  feet,  or  a  few  yards,  when  he  was  thrown  violently  siidewise 
off  the  car,  and  struck  a  car,  as  he  was  told,  that  was  coming  in 
another  direction."  He  was  rendered  unconscious  by  the  fall,  and 
remained  so  for  some  time.  Had  this  been  the  only  evidence  of  the 
defendant's  negligence,  it  might  well  have  been  held  as  falling  short. 
Another  witness,  Mr.  Stanclifl,  who  was  in  company  with  the  plain- 
tiff, gave  the  following  account  of  the  accident :  "After  starting  from 
the  junction  at  Seventh  street  and  the  avenue  to  go  across  the 
Seventh  street  tracks,  the  car  came  to  a  deflection  in  the  track  and 
it  gave  a  violent  side  movement,  and  the  plaintiff  was  pitched  from 
the  car ;  it  was  a  severe  lurch  from  side  to  side,  and  the  plaintiff's  head 
came  in  contact  with  a  train  coming  from  the  opposite  direction." 

This  "severe  lurch"  is  not  shown  to  have  been  an  extraordinary 
and  unusual  one,  or  attributable  to  a  defect  in  the  track,  or  the  result 
of  dangerous  speed  at  such  a  place,  or  the  unskillful  handling  of  the 
car  by  the  g^pman.  Consequently,  negligence  of  the  defendant 
could  not  be  presumed  from  the  mere  happening  of  the  accident.  It 
was  said  in  Met.  R,  R.  Co.  v.  Snashall,  3  App.  D.  C.  420, 432 :  "There 
having  been  no  derailment,  no  collision,  no  failure  of  the  means  or 
appliances  for  transportation,  no  presumption  of  negligence  on  the 
part  of  the  carrier  could  be  indulged  from  the  happening  of  the 
accident  itself."  That  was  a  case  where  a  passenger  on  the  platform 
of  a  horse  car  fell  therefrom  at  a  curve  in  the  track,  and  it  was  said 
that  no  presumption  of  negligence  of  the  defendant,  or  of  contribu- 
tory negligence  by  the  plaintiff,  could  be  indulged  from  the  simple 
fact  of  the  plaintiff's  fall.  See  also  Weaver  v.  B.  &  O.  R.  R-  Co.,  3 
App.  D.  C  436,  452. 

But  in  connection  with  the  foregoing,  the  facts  concerning  the 
platform  gate  are  to  be  considered.  It  appears  from  the  evidence 
that  all  of  the  defendant's  cars  are  equipped  with  adjustable  plat- 
form gates,  and  that  it  is  the  custom  to  keep  them  closed,  always,  on 
the  side  next  to  the  other  track.  On  the  night  in  question  the  cars 
stopped  to  take  on  passengers  opposite  the  National  Theater,  where 
a  crowd  was  in  waiting.  To  facilitate  the  entrance  of  passengers  the 
gates  were  opened  so  that  they  could  get  on  from  that  side  without 
going  around  the  end  of  the  car  or  train.  Plaintiff  and  his  friend 
stepped  upon  the  platform  at  that  point.  Defendant's  agents  failed  to 
dose  these  ^tes,  and  the  one  on  the  side  where  plaintiff  stood  was 
open  at  the  time  that  he  fell.  Plaintiff  and  his  friend  both  say  they 
did  not  notice  that  the  gate  had  been  suffered  to  remain  open. 
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It  is  contended  that,  had  the  gates  been  closed  as  usual  the  plain- 
tiff would  have  been  saved  thereby  from  the  fall.  Conceding,  for  the 
sake  of  the  argument,  that  this  may  be  but  slight  evidence  of  negli- 
gence, still  it  was  for  the  consideration  of  the  jury.  Whether  the 
gate,  if  closed,  would  reasonably  have  secured  the  plaintiff's  safety, 
and  whether,  if  open,  he  ought  to  have  known  it  and  used  greater 
care,  for  that  reason,  are  questions  of  fact,  and  should  therefore  have 
been  submitted  to  the  jury,  with  appropriate  instructions  as  to  the 
law  of  the  case. 

There  was  no  law  requiring  defendant  to  maintain  platform  gates 
and  keep  them  closed  on  the  side  next  to  the  second  track,  and  the 
omission  to  have  such  gates  at  all  might  not  be  negligence  under 
any  circumstances.  But  when  maintained  as  a  matter  of  precaution 
by  the  defendant,  with  the  knowledge  of  the  public,  the  failure  to  close 
them  on  this  occasion  and  the  probable  effect  of  such  failure  as  con- 
tributing to  the  accident  were  proper  matters  for  the  jury  to  con- 
sider and  determine.  B.  &  P.  R.  R.  Co.  v.  Carrington,  3  App.  D.  C. 
101,  111;  Augusta  R.  R.  Co.  v.  Glover,  92  Ga.  132, 146. 

For  the  reasons  given,  the  judgment  must  be  reversed,  with  costs 
to  the  appellant,  and  the  cause  remanded  fw  another  trial.  It  is  so 
ordered. 


HARBISON  V.  METROPOLITAN   RAILROAD 
COMPANY. 

Court  of  Appeals,  EHstrict  of  Columbia,  June,  i8p6. 
[Reported  in  9  App.  D.  C.  60.] 

STANDING  ON  FOOTBOARD  OF  OPEN  SUMMER  CAR- 
THROWN  FROM  CAR— DIRECTING  VERDICT.— Where  plaintiff 
walked  along  the  footboard  of  an  open  summer  car  looking  for  a  seat, 
and  was  struck,  presumably  by  a  car  on  the  other  track,  and  thrown  from 
the  footboard  and  injured,  and  there  was  no  evidence  tending  to  show 
defects  in  track  or  in  the  cars  or  that  the  cars  were  recklesstj  driven, 
the  facts  did  not  warrant  recovery  by  plaintiff  and  verdict  directed  for 
defendant  was  proper(l). 

RIDING  ON  PLATFORMS  OF  CARS.— Whilst  a  passenger  may  ride  on 
the  platform,  step  or  footboard  of  a  car,  with  the  express  or  implied  con- 
sent of  the  carrier,  without  incurring  the  imputation  of  contributory 
negligence  as  matter  of  law,  he  thereby,  however,  assumes  the  increased 

1.    Compare  Adams  v.    Washing-      App.  D.  C.  26,  preceding    case    rt- 
ton    <&    Georgetown   R.   R.    Co.,   9      ported  herein. 


Carrier  of  Persons. 


169 


risk  that  may  result  therefrom  in  the  ordinary  course  of  things  when  the 
car  is  properly  driven  or  managed.  If  hurt  during  the  period  of  this  ex- 
posure, he  must,  in  order  to  recover,  show  affirmatively  that  the  accident 
was  caused,  in  whole  or  in  part,  by  some  negligent  act  of  the  carrier. 

Appsai,  by  plaintiflF  from  judgment  on  verdict  directed  by  the 
court.    The  facts  are  stated  in  the  opinion.   Judgment  affirmed. 
0.  B.  Haixam,  for  appellant. 
Nathanibi«  Wilson,  for  appellee. 

Shepardf  J.  —  This  is  an  action  for  damages  for  personal  injuries, 
and  the  question  on  this  appeal  is,  whether  the  court  erred  in  direct- 
ing a  verdict  for  the  defendant  upon  the  close  of  the  testimony  on 
behalf  of  the  plaintiff. 

By  reason  of  its  particular  facts,  the  case  is  clearly  distinguishable 
from  that  of  Adams  v.  Washington  &  Georgetown  R*  R.  Co.  ante  p. 
26,  [9  App.  D.  C.  26],  the  judgment  in  which  was  reversed  because 
the  case  had  been  taken  from  the  jury  by  a  direction  to  find  for  the 
defendant  (1).  By  analogy,  we  think  it  comes  within  the  principle  of 
Weaver  v.  B.  &  O.  R.  R.  Co.,  3  App.  D.  C.  436  (2),  and  that  the 
court  did  not  err  in  the  instruction  to  the  jury. 

The  facts  shown  by  the  evidence  of  the  plaintiff  are  these :  The 
defendant,  the  Metropolitan  Railroad  Company,  has  a  double  track, 
the  inside  rails  of  each  of  which  are  four  feet  apart.  The  charter  of 
the  company  required  the  rails  to  be  not  less  than  four  feet  and  not 
more  than  six  feet  apart,  and  to  be  located  under  the  supervision  of 
the  municipal  authorities.  May  12, 1894,  the  plaintiff,  James  M.  Har- 
bison, accompanied  by  a  girl  eight  years  of  age,  who  was  in  his 
charge,  took  passage  in  a  horse  car  going  east,  at  F  and  Seventh 
itreets.  It  was  an  open  summer  car,  with  benches  running  entirely 
across  it,  from  side  to  side.    The  means  of  entrance  was  by  a  foot- 


1.    See   the    preceding    case    re- 
ported. 
1    WXAVHR     9.     BaX,9IM0KB      & 

Ohio  R.  R.  Co^  8  App.  D.  C.  436 
(IflH),  was  an  action  for  damages 
for  the  negligent  killing  of  plaintiffs 
intestate,  a  government  railway  pos- 
tal clerk,  whose  death  was  caused  by 
striking  his  head  against  a  bridge 
post  while  catching  a  mail  bag.  On 
the  trial  jodgment  was  retidered  for 
the  nilway  company,  which,  on  ap- 
peal was  affirmed.  The  court  held 
that  whilst  the  plaintiffs  intestate  is 


to  be  considered  as  a  passenger,  it 
cannot  be  presumed,  from  the  mere 
fact  of  his  having  been  killed  while  em 
fouief  that  the  injury  was  caused  by 
the  negligence  of  the  defendant. 
That  he  was  found  dead  in  the  car, 
killed  by  coming  in  contact  with  the 
bridge  post,  does  not  of  itself  shift 
the  burden  of  proof  to  the  defendant. 
The  burden  is  always  upon  the  plain- 
tiff to  make  out  his  case.  Where 
negligence  furnishes  the  cause  of  ac- 
tion it  must  be  proved  by  the  party 
alleging  it. 
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board  running  along  each  side  of  the  car,  from  end  to  end.  The 
^vidth  of  this  footboard  was  not  given ;  but  it  was  shown  that  it  was 
seventeen  inches  from  its  outer  edge  to  the  nearest  rail  of  the  track 
on  which  the  car  ran.  The  plaintiff,  after  mounting  the  footboard, 
on  the  side  next  the  other  track,  and  whilst  standing  there,  paid  his 
and  the  child's  ^e  to  the  conductor,  who  was  standing  thereon  also, 
and  nearer  the  front  platform.  The  conductor  then  moved  to  the 
front.  The  car  was  somewhat  crowded,  and  there  was  but  one 
vacant  seat  on  the  bench  aext  him  in  which  he  seated  the  child.  The 
conductor  rang  the  bell  for  starting  after  receiving  the  fares  and 
before  moving  to  the  front.  Plaintiff  walked  along  the  footboard 
towards  the  rear  of  the  car,  looking  for  a  place  to  sit.  Before  reach- 
ing the  end  he  was  struck  in  the  rear  and  thrown  from  the  car.  He 
did  not  see  what  struck  him ;  but  it  is  evident  that  he  came  in  contact 
with  a  closed  car  on  the  adjacent  track  that  was  moving  in  the  oppo- 
site direction.  No  attempt  was  made  to  prove  the  width  of  the  car. 
It  is  conceded,  however,  that  it  extended  no  further  beyond  the  rail 
than  the  open  car,  if  in  fact  so  far.  No  passenger  saw  how  the  plain- 
tiff was  thrown  from  the  car.  There  was  no  testimony  whatever 
tending  to  show  that  there  was  any  defect  in  the  tracks  which  might 
have  caused  the  cars  to  lurch  and  come  closer  together  than  usual, 
or  in  the  cars  themselves  that  mi^t  have  the  same  effect.  There 
was  nothing  peculiar  in  the  construction  of  the  cars  and  nothing 
protruding  from  the  side  of  the  closed  car  that  added  to  the  ordinary 
danger  in  passing.  There  was  no  evidence  that  either  car  was  reck- 
lessly driven  or  at  a  speed  that  would  cause  it  to  lurch  more  than 
usual  from  side  to  side. 

The  appellant  contends  that,  to  the  facts  as  stated,  the  maxim  res 
ipsa  loquitur  applies ;  that,  being  a  passenger  upon  the  car,  a  presump- 
tion of  negligence  arises  from  the  happening  of  the  accident,  which 
the  defendant  is  called  on  to  rebut. 

Answering  the  same  contention  in  Weaver  v.  B.  &  O,  R.  R.  Co., 
3  App.  D.  C.  436,  462  (1),  we  said: 

"The  burden  is  always  upon  the  plaintiff  to  make  out  his  case. 
Where  negligence  furnishes  the  cause  of  action  it  must  be  proved 
by  the  party  alleging  it.  There  are  some  cases  in  which  it  has  been 
said  that  the  law  presumes  negligence  on  the  part  of  the  carrier  from 
the  mere  happening  of  an  accident  to  a  passenger.  This  is  not  a 
strictly  accurate  statement  of  the  law.  The  most  that  can  properly 
be  said  is  that  when  an  injury  occurs  through  some  accident  to  the 

1.    See  note  of  this  case  on  page  169,  anU, 
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means  of  transportation  which  is  under  the  management  of  the 
carrier's  employees,  and  which,  if  they  exercise  proper  care,  cannot 
ordinarily  happen,  it  affords  reasonable  evidence  in  the  absence  of 
explanation,  from  which  negligence  may  be  inferred.  Transporta- 
tion Co.  V.  Downer,  U  Wall.  129 ;  Inland  &  Seaboard  Coasting  Co. 
V,  Tolson,  139  U.  S.  555 ;  Railroad  Co.  v.  State  (use  of  Mahone),  63 
Md.  135 ;  Curtis  v.  R.  R.  Co.  18  N.  Y.  543 ;  Railroad  Co.  v.  Gibson, 
96  Pa.  St.  83 ;  Railroad  Co.  v.  Robinson,  73  Tex.  277 ;  Scott  v.  Lon- 
don Docks  Co.,  3  H.  &  C.  596  (1) ;  Railroad  Co.  v,  Snashall,  3  App. 
D.  C.  420,  432  (2).  In  this  case  there  was  no  derailment  of  the  car, 
no  injury  to  it  or  the  track,  no  accident  of  any  kind  affecting  it,  or 
that  could  have  affected  any  passenger  inside  the  cars.  There  is  no 
legally  established  fact  upon  which  to  found  the  presumption  or  in* 
ference  of  negligence  on  the  part  of  the  defendant.  The  sole  foun- 
dation for  the  inference  of  negligence  exists  in  the  fact  that  intestate 
was  instantly  killed  by  coming  in  contact  with  the  post  of  a  bridge, 
which  is  not  as  wide  as  is  now  customary  in  the  construction  of  new 
bridges." 

Nor  is  there  any  foundation  for  the  contention  of  appellee,  that 
contributory  negligence  must  be  presumed  from  the  fact  that  plain- 
tiff remained  on  the  footboard  in  a  place  of  danger,  instead  of  at  once 
entering  the  car.  Adams  v.  W.  &  G.  R.  R.  Co.  supra.  The  length 
of  time  that  the  double  tracks  had  been  in  operation  does  not  appear ; 
but  the  same  summer  cars  had  been  in  use  for  about  a  year  and 
plaintiff  had  been  in  the  habit  of  riding  on  them.  There  was  no 
evidence  that  there  had  ever  been  a  similar  collision  or  accident. 

It  cannot  be  said,  as  matter  of  law,  that  the  tracks  were  too  close 
together  for  ordinary  safety.  Having  been  located  according  to  the 
Act  of  Congress,  and  subject  to  the  approval  of  the  authorities 


1.  In  Scott  v.  I^ndom  &  St. 
Katrarinb  Docks  Company,  3 
H.  &  C.  596,  an  action  for  personal 
injury  caused  by  the  alleged  negli- 
gence of  the  defendant,  it  was  held 
that  the  plaintiff  must  adduce  reason- 
able evidence  to  warrant  the  judge  in 
leaving  the  case  to  the  jury.  But 
where  the  instrument  or  machinery 
is  shown  to  be  under  the  manage- 
tnent  of  the  defendant  or  his  serv- 
ants, and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does 
not  happen  M  those   who   Have  the 


management  use  proper  care,  it 
affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from 
want  of  care.  In  the  action  the 
plaintiff  proved  that  he  was  an  offi- 
cer of  the  customs,  and  that,  while 
in  the  discharge  of  his  duty  he  was 
passing  in  front  of  a  warehouse  in 
the  docks,  six  bags  of  sugar  fell 
upon  him: — Held,  reasonable  evi- 
dence of  negligence. 

2.    See  note  of  this  case  on  page  168, 
ante. 
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chari^ed  with  the.  control  of  the  streets  and  the  regulation  of  tbdr 
use,  the  presumption  would  lie,  in  the  absence  of  proof  to  the  coa- 
trary,  that  they  were  at  a  safe  distance  apart. 

Had  the  other  car  been  an  open  summer  car,  like  that  on  which 
the  plaintif!  stood,  there  would  have  been  at  least  fourteen  inches 
between  their  respective  footboards  as  they  passed  each  other,  unless 
reduced  by  a  defective  track  or  unusual  speed  at  the  time. 

The  width  of  the  footboard  is  not  given,  but  it  was  necessarily 
wide  enough  for  a  man  to  stand  and  walk  upon,  while  holding  to 
the  standards  of  the  car  and  the  hand  rails  thereon.  As  the  other 
car  was  a  closed  one,  the  danger  of  collision  was  certainly  not 
increased  by  the  fact  that  no  passenger  could  diminish  the  open 
space  by  standing  outside  of  it. 

It  must  be  borne  in  mind,  too,  that  there  was  no  proof  whatever, 
that  there  had  been  an  increase  in  the  width  of  cars  since  the  con- 
struction of  the  tracks  or  that  either  of  the  cars  in  question  was  of 
an  extraordinary  or  unusual  width  as  compared  with  those  that  had 
been  customarily  used. 

We  think  the  doctrine  a  reasonable  one,  and  agree  with  the  Court 
of  Appeals  of  New  York  in  saying  in  a  case  much  like  this :  "The 
defendant  was  not  bound  to  so  construct  its  tracks  that  it  would  be 
impossible  for  a  passenger  to  be  struck  by  another  car  while  he  was 
standing  on  the  outside  of  an  open  car,"  Craighead  v.  Brooklyn 
City  R.  R.  Co.,  123  N.  Y.  391,  395. 

The  true  rule  surely  must  be  that  whilst  a  passenger  may  ride  on 
the  platform,  step  or  footboard  of  a  car,  with  the  express  or  implied 
consent  of  the  carrier,  without  incurring  the  imputation  of  contribu- 
tory negligence  as  matter  of  law,  he  thereby,  however,  assumes  the 
increased  risk  that  may  result  therefrom  in  the  ordinary  course  of 
things  when  the  car  is  properly  driven  or  managed.  If  hurt  during 
the  period  of  this  exposure,  he  must,  in  order  to  recover,  show 
affirmatively  that  the  accident  was  caused,  in  whole  or  tn  part,  by 
some  negligent  act  of  the  carrier.  McAfee  v.  Huidekoper,  ante  p. 
36  [9  App.  D.  C.  36]  (1) ;  Adams  v.  W.  &  G.  R.  Co.,  ante  p.  26 
\iupra\  (2) ;  Stewart  v.  R.  R.  Co.,  146  Mass.  605. 


1.  HcApbb  v.  Hoidkkopsk 
(RrC'k),  9  App.  D.  C.  36  (1896),  waa 
ao  action  for  damages  for  injuries 
sustained  by  plaintiff  whale  passing 
from  one  car  to  another  while  the 
train  was  in  motion.  The  jury  were 
directed  to  return  a  verdict  for  de- 
fendant   On  appeal  by  plaintiff  the 


court  held  diat  by  the  rule  in  Aoams 
V,  Washington  &  Georgetown  R.  R. 
Co.,  9  App.  D.  C.  26,  9  Am.  Neg. 
Cas.  163,  anitf  the  court  below  erred 
in  (Greeting  vardict  for  defendant,  as 
the  case  should  have  been  submitted 
to  the  jury.  Judgment  reversed. 
2.    See  preceding  case  reported. 
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That  negligence  may  be  presumed  from  the  happening  of  the 
accident  under  the  circumstances  and  in  the  manner  referred  to  here- 
inabove, or  it  may  be  matter  of  reasonable  inference  by  the  jury  from 
the  hcts  and  circumstances  given  in  evidence.  But  conjecture  is 
not  sufficient. 

"No  inference  of  fact  or  of  law  is  reliably  drawn  from  premises 
which  are  uncertain.  Whenever  circumstantial  evidence  is  relied 
upon  to  prove  a  fact,  the  circumstances  must  be  proved  and  not 
themselves  presumed."  United  States  v.  Rose,  92  U.  S.  281 ;  Man- 
ning V.  Insurance  Co.,  100  U.  S.  693;  Weaver  v.  B.  &  O.  R.  R.  Co., 
3  App.  D.  C.  436,  455  (1). 

The  points  indicated  above  mark  the  essential  difference  between 
this  case  and  that  of  Geitz  v.  M.  C.  R.  R.  Co.,  72  Wis.  307,  which  has 
been  greatly  relied  on  by  the  appellant.  In  that  case  the  question 
of  negligence  was  left  to  the  jury  because  there  was  evidence  tending 
to  show  that  the  car  on  the  adjacent  track  which  struck  the  plaintiff, 
was  being  driven  at  an  unusually  rapid  rate  of  speed  that  caused  it 
to  lurch  and  sway  from  side  to  side  much  more  than  usual.  It  was 
properly  left  to  the  jury  to  ascertain  whether  this  extraordinary  speed 
and  consequent  swaying  of  the  car  beyond  the  ordinary  limit  had  an 
appreciable  effect  in  producing  the  accident.  There  was  no  such 
evidence  in  this  case.  Taking  the  evidence  as  a  whole  and  giving  the 
plaintiff  the  benefit  of  every  legitimate  inference  that  can  be  deduced 
from  it,  there  is  no  foundation  upon  which  a  verdict  in  his  favor 
could  stand  (2). 

The  judgment  must  therefore  be  affirmed,  with  costs  to  the 
appellee.   And  it  is  so  ordered. 

Rehearing  denied. 


PASSENGER  INJURED  BY  BEING  PUSHED  FROM 
STREET  CAR  — IMPENDING  DANGER  — TRAIN  AP- 
PROACHING WHILE  STREET  CAR  CROSSING  TRACK- 
GATES  CLOSED  — JOINT  LIABILITY  —  DAMAGES.— Ac- 
tion by  Margaret  L.  Hickey  and  John  P.  Hickey  against  The  Wash- 
ington &  Georgetown  Railroad  Company  and  The  Baltimore  & 


L    See  note  of  this  case,  page  169, 

%  In  Wasbingtok  &  Gborgs- 
10WH  R.  R.  Co.  V.  Wright,  7  App. 
D.  C.  295  (1895),  it  appeared  that 
pliiiitiff  while  standing  in  a  crowd 
on  or  near  a  street  railway  track 
reading  election  bulletins,  was  struck 


by  one  of  defendant's  cable  cars  and 
injured.  Held,  that  plaintiffs  con- 
tributory negligence  prevented  re- 
covery, whether  defendant  was  guilty 
of  negligence  or  not,  and  judgment 
for  plaintiff  for  $5,000  was  reversed. 
The  court  betow  should  have 
directed  verdict  for  defendant 
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Potomac  Railroad  Company  to  recover  for  injuries  sustained  by 
Mrs.  Hickey,  one  of  the  plaintiffs,  occasioned  by  the  joint  or  con- 
current negligence  of  the  agents  or  servants  ol  the  two  railroad  com- 
panies. \'er(lict  for  plaintiffs.  Each  of  the  defendants  moved  for 
new  trial.  Motions  overruled  upon  condition  that  half  the  amount 
of  the  verdict  be  remitted  and  remittitur  accordingly  entered.  Judg- 
ment entered  upon  the  verdict  for  $6,000  and  costs.  From  this 
judgment  each  of  the  defendants  appealed.  On  the  appeal  the  court 
(per  Alvbt,  Ch.  J.)  said :  "It  is  shown  by  the  evidence  that  the 
street  car  was  an  open  summer  car,  crowded  with  passengers ;  and 
that  when  it  approached  the  crossing,  according  to  the  testimony  of 
some  of  the  witnesses,  it  proceeded  with  more  than  ordinary  speed. 
As  this  street  car  neared  the  crossing  an  cast  bound  train  on  the 
st£am  car  tracks  approached  the  intersection  of  the  tracks  of  the 
two  roads ;  and  this  approaching  train  was  plainly  in  view  of  both 
the  driver  of  the  street  car  and  the  gatekeeper,  if  they  had  been  on 
the  lookout  for  it.  It  appears  that,  as  the  street  car  approached  the 
crossing,  the  gates  were  partially  lowered,  and  the  street  car,  if  it 
did  not  actually  stop,  slackened  its  speed ;  but  at  that  moment  the 
gates  were  raised  and  the  street  car  proceeded  to  cross  the  tracks  of 
the  steam  car  road  in  front  of  the  approaching  train.  This,  as  the 
result  showed,  would  have  been  entirely  successful,  and  without  pro- 
ducing alarm  and  terror  to  the  passengers,  though  exceedingly  per- 
ilous, but  for  the  fact,  that,  just  as  the  street  car  got  upon  the  steam 
car  tracks,  the  gates  were  let  down  again,  the  south  arm  of  (he  gates 
falling  about  the  manes  of  the  horses,  and  the  north  arm  over  the  top 
of  the  street  car ;  and  thus  catching  the  street  car  immediately  on  the 
tracks  of  the  approaching  steam  car  train,  and  which  at  that  moment 
according  to  the  testimony  of  some  of  the  witnesses,  was  only  about 
fifty  or  sixty  feet  distant  from  the  crossing.  The  passengers  in  the 
street  car  were  at  once  naturally  stricken  with  excitement  and  terror, 
many  jumping  from  the  car,  and  in  the  midst  of  the  commotion  and 
confusion,  Mrs.  Hickey,  the  female  plaintiff,  was  either  pushed  or 
she  Jumped  from  the  car,  and  fell  upon  the  ground,  and,  in  some 
way,  not  very  clearly  shown,  one  of  her  feet  was  cau^t  and  most 
seriously  injured — whether  by  contact  with  the  wheels  of  the  car, 
or  in  some  other  way,  may  admit  of  some  question.  She  thinks  and 
testifies  that  the  wheel  of  the  car  passed  over  her  ankle,  and  pro- 
duced the  injury  to  it  In  whatever  way  the  injury  may  have  been 
received,  the  evidence  shows  clearly  that  it  was  very  serious.  In  the 
midst  of  the  excitement  and  confusion  produced  by  the  lowering  of 
the  gates  and  the  obstruction  of  further  progress  of  the  street  car, 
the  gates  were  again  raised,  and  the  street  car  moved  on,  barely  suc- 
ceeding in  escaping  collision  with  the  passing  train  of  steam  cars. 
The  fault  of  the  gatekeeper  seems  to  have  been,  in  not  lowering  the 
gates  in  time  to  keep  the  street  car  from  attempting  to  cross  the 
steam  railway  tracks,  and  in  lowering  the  gates  when  the  street  car 
■was  immediately  on  the  steam  car  tracks,  and  thus  preventing,  for 
the  moment,  further  advancement.  The  fault  of  the  street  car  driver 
was  in  the  reckless  approach  to  the  crossing,  and  attempting  to 
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cross,  when  he  saw,  or  should  have  seen,  the  near  approach  of  the 
steam  car  train  to  the  crossing.  Without  the  fault  of  both  the  gate- 
keeper at  the  crossing  and  the  driver  of  the  street  car,  it  is  not  at  all 
probable  that  the  accident  would  have  occurred. 

"As  preliminary  to  the  consideration  of  the  questions  that  relate 
in  common  to  both  the  defendants,  there  are  some  two  or  three  ques- 
tions specially  raised  as  applicable  to  the  one  or  the  other  of  the 
defendants  separately.  The  first  of  these  is  the  question  raised  on 
the  motion  in  arrest  of  judgment  by  The  Baltimore  &  Potomac  Rail- 
road Company.  This  motion  is  based  upon  the  supposed  failure  of 
the  plaintiffs  to  allege  in  the  declaration  that  the  gatekeeper  at  the 
crossing,  to  whom  negligence  was  imputed,  was  a  servant  of  The 
Baltimore  &  Potomac  Railroad  Company ;  and  because  of  the  sup- 
posed failure  of  the  declaration  to  aver  that  the  said  railroad  com- 
pany was  bound  by  any  duty  in  connection  with  the  gates  at  the 
crossing. 

"The  declaration  may  not  be  very  artistically  drawn  or  full  in  its 
averments,  but  we  think  there  is  enough  in  the  averments  of  the 
declaration,  after  trial  and  verdict,  to  sustain  the  judgment  for  the 
plaintiffs.  The  declaration  avers  that  the  defendants  and  each  of 
them,  and  their  and  each  of  their  servants  and  employees,  so  care- 
lessly and  negligently  conducted  themselves,  •that  as  the  street  car 
approached  the  crossing,  the  gatekeeper  'who  was  operating  the 
gates  or  guards  at  said  crossing,  erected  for  the  purpose  of  prevent- 
ing damage  to  vehicles  and  foot  passengers,  negligently  allowed  the 
driver  of  the  street  car  to  drive  the  same,'  etc.  This  averment  must 
be  read  in  connection  with  and  as  preliminary  to  the  more  general 
and  comprehensive  averment  that  follows ;  viz :  *That  the  injuries 
occasioned  to  the  female  plaintiff  were  caused  by  the  gross  careless- 
ness and  neglect  of  said  defendants  and  each  of  them,  their  and  each 
of  their  servants  and  employees.' 

"It  is  a  settled  principle  of  pleading,  that  where  there  is  any  defect 
or  omission  in  a  pleading,  whether  in  substance  or  form,  which 
would  have  been  fatal  on  a  demurrer,  yet,  if  the  issue  joined  (in  this 
case  on  the  general  issue)  be  such  as  necessarily  required  on  the  trial 
proof  of  the  facts  so  defectively  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  the  judge  would  have  directed  the  jurv 
to  give  the  verdict,  such  defect  or  omission  is  cured.  1  Wms.  Sauna. 
228;  Township  of  Lincoln  v.  Cambria  Iron  Co.,  103  U.  S.  412,  416. 
At  most,  the  supposed  defect  in  the  declaration  is  but  a  defective 
statement  of  a  good  cause  of  action,  and  not  the  statement  of  a 
defective  or  insufficient  cause  of  action ;  and  in  such  case  the  verdict 
always  cures  the  defect.  We  do  not  say,  however,  that  the  declara- 
tion would  have  been  adjudged  bad  on  demurrer.  It  was  not  neces- 
sary to  make  a  specific  averment  in  the  declaration  that  the  gate- 
keeper was  the  servant  of  the  railroad  company,  or  that  the  latter 
was  bound  to  maintain  the  gates.  It  was  sufficient  to  allege  that  the 
injury  complained  of  was  occasioned  by  the  negligence  of  the 
defendants,  or  their  servants.  Bank  of  Metropolis  v,  Guttschlick, 
14  Pet.  19.    And  for  a  like  reason  there  was  no  error  in  overruling 
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the  objection  of  the  Baltimore  &  Potomac  Railroad  Company  to 
'  evidence  offered  by  the  plaintiffs  to  prove  that  the  gatekeeper  was 
the  servant  or  employee  of  that  company,  and  for  whose  negligence 
that  company  was  liable."     •     •     • 

"The  defendant,  The  Baltimore  &  Potomac  Railroad  Company, 
requested  the  court  to  instruct  the  jury,  that  under  the  pleadings  and 
evidence  the  plaintiffs  were  not  entitled  to  recover  as  against  that 
company ;  and  the  other  defendant,  the  Washington  &  Georgetown 
Railroad  Company,  requested  that  the  jury  be  instructed,  that  if  the 
injury  to  the  female  plaintiff  was  caused  by  her  being  shoved  or 
pushed  from  the  car  in  the  rush  of  passengers  and  confusion  result- 
ing from  the  sudden  and  negligent  lowering  of  the  gates  at  the  cross- 
ing, as  previously  described,  then  there  was  no  evidence  that  the 
conduct  and  management  of  the  street  car  entered  into  or  con- 
tributed to  the  negligence  of  the  gatekeeper,  and  the  verdict  should 
be  in  favor  of  that  company. 

"The  court  below  refused  to  give  either  of  these  proposed  instruc- 
tions, and  we  think  very  rightly  refused  to  give  them.  There  was 
evidence  before  the  jury  to  be  considered  by  them  amply  sufficient 
to  affect  both  defendants  with  liability  for  the  injury,  if  that  evidence 
was  allowed  full  credence.  It  was  the  clear  duty  of  the  gatekeeper 
to  keep  strict  watch,  not  only  for  the  approach  of  the  locomotive 
trains,  but  for  the  approach  of  the  street  cars,  and  to  let  down  the 
gates  in  such  full  and  ample  time  as  would  certainly  prevent  the 
street  cars  from  entering  upon  the  crossing  at  a  time  when  there  was 
danger  of  collision  with  an  approaching  locomotive  train.  In  this 
instance,  this  duty  appears  not  to  have  been  performed  by  the  gate- 
keeper. The  letting  down  the  gates  upon  the  street  car  when  the 
latter  was  immediately  upon  the  crossing,  with  the  locomotive  train 
in  such  near  approach,  was  more  than  ordinary  negligence ;  it  would 
appear  to  have  been  a  reckless  indifference  to  the  safety  of  human 
life.  And  the  conduct  of  the  driver  of  the  street  car  was  scarcely  less 
reprehensible.  He  must  have  seen  the  near  approach  of  the  train, 
and  therefore  the  danger  of  attempting  to  cross  the  tracks  in  front  of 
the  locomotive.  If  he  did  not  see  the  approaching  train,  it  was 
because  of  his  negligent  failure  to  keep  a  lookout  for  the  safety  of  his 
passengers.  The  train  was  plainly  in  view,  and  he  did  see  or  could 
have  seen  it  before  he  reached  the  crossing,  and  in  time  to  avoid  the 
peril  of  the  attempt  to  cross.  His  failure  to  observe  the  proper  pre- 
cautions before  attempting  to  cross  the  tracks  of  the  steam  railroad 
amounted  to  gross  negligence,  and  a  reckless  want  of  care  for  the 
safety  of  his  passengers. 

"Both  defendants,  by  their  servants  and  employees,  having  been 
guilty  of  negligence  and  thereby  contributed  to  the  production  of  the 
injury  complained  of,  are  equally  liable  for  such  injury.  The  rule  is 
well  established,  that  where  a  person  suffers  an  injury  from  the  joint 
or  concurrent  negligence  of  two  parties,  and  both  are  negligent  in  a 
manner  which  contributes  to  the  injury,  they  are  liable  jointly  and 
severally  for  such  injury,  and  no  mere  comparative  degree  of  care 
required,  or  comparative  degree  of  culpability  shown,  will  affect  the 
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fiaWlity  of  either  of  the  defendants.  Bunting  v,  Hogsett,  139  Pa.  St. 
363;  Gulf,  etc.,  R.  R.  Co.  v.  McWhirter,  77  Tex.  356;  Rankin  v. 
Central  P.  R.  R.  Co.,  73  Cal.  93."    *    *    * 

"There  is  a  question  made  upon  the  fourth  prayer  of  the  plaintiffs, 
which  was  granted,  to  the  effect  that  its  terms  were  too  suggestive  of 
excessive  damages.  But,  assuming  that  the  jurors  were  men  of 
ordinary  intelligence,  we  do  not  think  they  could  have  been  misled 
by  the  terms  of  the  instruction.  They  were  simply  told,  that  if  they 
found  for  the  plaintiffs  they  should  award  such  damages,  within  the 
limits  of  the  sum  claimed  in  the  declaration,  a^  would  fairly  and 
reasonably  compensate  the  female  plaintiff  for  the  injuries  suffered 
by  her.  The  jurors  must  have  understood  that  fair  and  reasonable 
compensation  was  the  limit  of  the  award  of  damages,  under  the 
instruction.  The  amount  of  damages  laid  in  the  declaration  was 
$30,000,  and  the  verdict  was  for  $12,000,  so  that  there  was 
nothing  in  the  verdict  to  indicate  that  the  jury  acted  upon  the  idea 
that  the  amount  claimed  in  the  declaration,  in  any  way,  furnished  the 
criterion  for  determining  the  amount  of  compensation  to  be  awarded 
to  the  plaintiff.  We  must  suppose  that  the  jurors  paid  heed  to  the 
terms  of  the  instruction,  and  only  awarded  such  sum  as,  in  their 
judgment,  was  a  fair  and  reasonable  compensation  to  the  female 
plamtiff  for  tiie  injury  she  had  received."  (The  plaintiff's  foot  and 
leg  were  crushed  by  the  wheels  of  the  car  and  she  sustained  severe 
cuts  and  bruises  in  various  parts  of  her  body.)  Judgment  affirmed. 
W.  D.  Davidgb  and  W.  D.  Davidgb,  Jr.,  appeared  for  appellant. 
The  Wadungton  and  Georgetown  Railroad  Company;  Samubl 
Maddox,  for  appellant,  The  Baltimore  and  Potomac  Railroad  Com- 
pany; GborgbK.  Hamii«ton  and  M.  J.  Colbbrt,  for  appellees. 
Couri  of  Appeals,  District  of  Columbia,  March,  1895.     Washlns^. 

ton  ft  Geoj^retown  Railroad  Company  v.  Hickey,  6  App.  D. 
C.436. 


PASSENGER  RIDING  IN  EXPRESS  CAR— INJURED  IN 
COLLISION— DANGEROUS  PLACE— RULES  OF  RAIL- 
ROAD—INSTRUCTIONS.— In  an  action  to  recover  damages 
received  by  Walter  J.  Hirst  while  riding  on  a  passenger  train  of 
defendant  due  to  a  collision  between  that  train  and  another  train 
ioaded  with  iron  rails,  the  evidence  showed  that  Hirst  on  boarding 
the  train  got  on  the  passenger  car,  and  that  a  rule  of  the  railroad 
cwnpany  forbade  passengers  from  riding  in  any  other  than  passenger 
cars,  or,  consequently,  in  the  express  car,  in  which  car  Hirst  had 
gone  and  was  at  the  time  of  the  accident,  he  being  about  six  feet  from 
the  fore  end  of  it,  and  sitting  on  the  iron  express  box ;  and  that  the 
plaintiff  knew  of  such  rule ;  and  also  to  the  effect  that  this  car  was 
next  to  the  engine  and  was  a  more  dangerous  place  than  the  passen- 
ger cars,  and  was  neither  set  apart  as,  nor  was  it  in  fact,  the  place 
where  passengers  usually  rode,  and  was  not  arranged  for  them,  nor 
had  any  seats,  but  was  for  the  use  of  the  express  company.  Also 
that  the  plaintiff  had  ridden  in  the  express  car  previously  to  the 

ix — 12 
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trip  on  the  day  of  the  accident  in  question,  and  that  the  conductor 
had  been  in  there  with  him  a  short  time,  and  that  plaintiff  had  gone 
in  there  with  the  conductor  and  by  his  permission,  or  with  his,  at 
least,  tacit  consent.  The  evidence  also  tended  to  show  that  the 
plaintiff  was  in  this  car  at  the  time  of  the  collision ;  that  there  was 
ample  room  in  the  passenger  car,  and  that  plaintiff  would  not  have 
been  injured  if  he  had  been  there,  and  that  he  and  the  express  agent 
were  the  only  persons  injured.  There  was  no  testimony  tending  to 
show  that  the  conductor  attempted  to  enforce  the  rule  or  even  sug- 
gested to  the  plaintiff  the  advisability  of  its  observance,  although  the 
conductor  says  that  plaintiff  was  not  in  the  car  by  his  permission. 
Hirst  had  not  paid  any  fare,  nor  had  the  conductor  applied  to  him  for 
it.  On  the  trial  in  the  Circuit  Court  for  Alachua  county  exceptions 
were  taken  by  defendant  to  charges  given  to  jury,  and  to  the  refusal 
of  one  asked  by  defendant,  which  the  Supreme  Court  said  involved 
an  inquiry  into  the  legal  effect  of  a  railroad  company  forbidding  pas- 
sengers to  ride  in  parts  of  the  train  set  apart  for  other  purposes,  and 
naturally  more  dangerous  than  passenger  cars,  and  of  the  power  of 
conductors  to  waive  such  rules.  The  court  discussed  the  questions 
at  some  length,  citing  numerous  authorities.  Among  its  rulings  the 
court  (per   RAifBV,  Ch.  J),  held  that: 

The  law  requires  of  railroad  companies  the  exercise  of  the  highest 
degree  of  care  for  the  safety  of  passengers  travelling  upon  their 
trains ;  and  it  authorizes  such  companies  to  make,  and  requires  pas- 
sengers to  observe  all  rules  reasonably  necessary  for  the  safety  of  the 
latter.  A  rule  of  a  railroad  company  requiring  that  passengers  shall 
remain  in  the  cars  provided  for  them,  and,  consequently,  that  they 
shall  not  ride  in  an  express  car,  or  other  place  of  increased  danger, 
set  apart  for  another  purpose,  is  reasonable. 

It  is  contributory  negligence  for  a  passenger  to  ride  in  an  citpress 
car,  even  with  the  permission,  connivance  or  knowledge  of  the  con- 
ductor of  the  train,  or  without  his  protestation  against  it,  when  the 
conductor  is  cognizant  of  the  rule  and  of  its  infraction,  if  by  such 
violation  of  the  rule  the  passenger  brings  upon  himself  injury  from 
which  he  would  have  escaped,  notwithstanding  that  the  negligence 
of  the  company  produced  the  accident,  had  he  remained  in  the  pas- 
senger car  set  apart,  and  affording  space,  for  his  accommodation. 

It  is  the  duty  of  the  conductor  of  a  railroad  train  to  enforce  a  rule 
of  the  company  requfring  passengers  to  ride  in  the  passenger  cars, 
but  the  obligation  upon  passengers  and  the  protection  to  the  com- 
pany, of  a  rule  of  this  kind,  is  not  dependent  upon  the  fidelity  of  the 
conductor  or  other  agent  charged  with  its  enforcement. 

Where  a  passenger  who  knows  of  a  rule  requiring  him  to  ride  in 
the  passenger  cars,  rides  in  an  express  car  or  other  place  on  the 
train  which  cannot  be  regarded  as  intended  for  accommodation  of 
passengers,  but  naturally  suggests  that  it  was  not  intended  for  them, 
the  burden  is  upon  him  to  prove  that  he  was  justified  in  riding  in 
such  prohibited  place. 

If  a  railway  company  which  has  a  rule  prohibiting  passengers 
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from  riding  in  the  express  car,  or  in  other  cars  than  the  passenger 
cars,  habitually  permits  passengers  to  ride  in  the  express  car,  it  will 
incur  the  same  responsibility  to  passengers  for  injuries  received  by 
them,  through  the  company's  negligence,  when  riding  in  the  express 
car  as  if  they  were  in  a  passenger  car. 

Though  a  passenger,  who  riding  in  an  express  car,  receives  an 
injury,  knows  at  the  time  that  there  is  a  reasonable  rule  of  the  com- 
pany prohibiting  his  riding  there,  cannot  invoke  the  mere  delin- 
quency of  the  conductor  in  enforcing  the  rule  as  a  bar  to  the  com- 
pany's claiming  the  protection  of  the  rule,  still  a  company  may  by 
its  conduct  abandon  the  rule,  or  preclude  itself  from  protection 
thereunder.  It  may,  by  its  conduct,  have  held  out  its  employees  in 
control  of  its  trains,  as  authorized,  notwithstanding  such  a  rule,  to 
consent  to  plaintiff's  riding  in  an  express  car ;  or  its  employees  may 
have  been  accustomed  to  allow  passengers  to  ride  in  the  express  car 
so  generally  and  constantly  that  the  officers  of  the  company  must 
be  held  to  have  known  of  and  acquiesced  in  the  violation  of  the  rule ; 
or  there  may  have  been  such  continued  and  habitual  disregard  of 
the  rule  by  the  employees  as  must  have  reasonably  produced  the 
belief  that  the  company  had  practically  abandoned  its  rule.  There 
must  be  such  conduct  as  in  effect  establishes  the  concurrence  of  the 
company  in  the  disregard  of  the  regulation. 

It  is  error  to  submit  a  case  to  a  jury  upon  the  theory  that  the 
virtue  or  efficiency  of  a  rule  prohibiting  passengers  from  riding  in 
express  cars  is  entirely  dependent  upon  the  fidelity  of  the  conductor 
or  other  agent  charged  with  its  enforcement. 

Where  a  party  has  inflicted  an  injury  intentionally,  or  where  it  has 
been  done  through  negligence  and  hence  unintentionally,  and  his 
conduct  in  doing  it  has  been  wanton  or  reckless  of  its  injurious  con- 
sequences, the  contributory  negligence  of  the  person  injured  is  not 
a  defense  to  an  action  brought  by  him  for  such  injury. 

The  use  of  the  expression  "gross  negligence'*  in  a  charge  to  a 
jury  does  not  of  itself  define,  nor  does  it  include  only,  that  extreme 
degree  of  negligence  which  is  wanton  or  reckless  of  its  injurious 
consequences,  and  to  which  the  defense  of  contributory  negligence 
does  not  obtain ;  and  can  not  be  held  as  having  been  intended  to  sub- 
mit the  case  to  a  jury  for  consideration  as  one  of  that  character,  and 
particularly  so  where  other  charges  have  recognized  contributory 
negligence  as  a  defense  to  the  action. 

Exemplary  damages  can  be  allowed  in  cases  of  negligence,  only 
where  the  negligence  is  of  a  gross  and  flagrant  character,  evincing 
reckless  disregard  of  human  life,  or  of  the  safety  of  persons  exposed 
to  its  dangerous  effects ;  or  there  is  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious  indifference  to  conse- 
quences, or  which  shows  wantonness,  or  recklessness,  or  a  grossly 
careless  disregard  of  the  safety  and  welfare  of  the  public,  or  that 
reckless  indifference  to  the  rights  of  others  which  is  equivalent  to 
an  intentional  violation  of  them.  As  "gross  negligence"  is  not  con- 
fined to  this  extreme  degree  of  negligence,  it  is  not  proper  to  charge 


180  AMERICAN  NEGLIGENCE  CASES. 

a  jury  simply  that  gross  negligence  will  justify  the  imposition  oE 
such  damages.  Judgment  reversed,  J.  R.  PaxroT  and  Kobbbt  W. 
Davis,  appeared  for  appellant;  E-  C.  P.  Sanchez,  for  appellee. 
Opinion  by  Kanbv,  Ch.  J.     Supreme  Court,  Florida,  June  Term, 

1892.    Florida  Soathern  Ballroad  Compaity  t.  Hirst,  $0  Pla.  l. 


AUGUSTA  AND  SUMMERVILLE   RAILROAD 
COMPANY  V.  RENZ. 

Supreme  Court,  Georpa,  July  Term,  18J5. 
[Reported  in  55  Ga.  126.] 

ACaDENT  ON  STREET  RAILROAD  CURVE— EVIDENCE.— Upon 
the  trial  of  a  suit  against  a  sireet  railroad  company  lor  an  injury  sus- 
tained by  careless  driving  over  a  sharp  curve  and  sudden  elevation,  it 
was  competent  to  show  that  the  defendant  had  altered  the  curve  since  the 
accident 

STANDING  ON  PLATFORM  OF  STREET  CAR.— The  standing  On  the 
platform  of  a  street  railroad  car,  In  the  absence  of  notice  to  the  contrary 
is  not  such  negligence  on  (he  part  of  the  plaintiff  as  to  preveut  his  re- 
covery for  damages  sustained  by  reason  of  the  negligent  conduct  of  the 
employees  of  the  railroad  company. 

PLEADING.— Though  a  cause  of  action  may  be  defectively  set  forth,  the 
defect  is  cured  by  the  verdict 

RUNNING  OF  STREET  CARS  ON  SUNDAY.— This  court  is  not  pre- 
pared to  hold  that  the  running  of  street  railroad  cars  on  Sunday  in  cities 
and  the  vicinity  thereof  is  not  a  work  of  necessity,  as  contemplated  by 
section  4579  of  the  Code,  and  that  it  is  unlawful  to  run  the  same  on  sacfa 

Fkom  Richmond  Superior  Court,  Ju<igmmt  for  plaintiff  affirmed. 
The  facts  a[^ear  in  the  opinion. 

Frank  H.  Mili,bb,  for  plaintiff  in  error. 

H.  Clay  Foster,  for  defendant. 

Warner,  Ch.  J.  —  The  plaintiff  brought  his  action  against  the 
defendant  to  recover  damages  for  injuries  sustained  by  him  as  a  pas- 
senger whilst  being  transported  on  its  road,  in  consequence  of  the 
alleged  careless,  negligent  and  unskillful  management  of  the  defend- 
ant, its  servants  and  agents,  in  operating  its  cars  and  coaches  upon 
its  said  road,  whereby  he  was  thrown  from  its  car  and  his  arm 
■broken,  to  his  damage  $5,000.  On  the  trial  of  the  case,  the  jur^ 
found  a  verdict  for  the  plaintiff  for  the  sum  of  $1,250.  The  defend- 
ant made  a  motion  for  a  new  trial,  on  the  several  grounds  thereir 
stated,  and  also  made  a  motion  in  arrest  of  judgment,  both  of  whid 
motions  were  overruled,  and  the  defendant  excepted. 
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It  appears  from  the  evidence  in  the  record  that  there  was  a  short, 
steep  curve  in  the  defendant's  road ;  that  in  passing  it  the  driver  of 
the  car  put  whip  to  the  horses  drawing  it,  so  as  to  enable  them  to 
surmount  the  steep  curve  with  the  loaded  car,  which  was  done  so 
suddenly  as  to  throw  the  plaintiff  off  the  platform  of  the  car,  wher^ 
he  was  standing,  breaking  his  arm.  The  car  was  full  of  passengers, 
some  standing  on  the  platform ;  the  plaintifl  was  standing  on  the 
plaform  of  the  car  when  the  conductor  received  his  fare. 

1.  The  main  question  in  the  case  was  whether  the  evidence 
showed  that  the  plaintiff  was  injured  by  the  carelessness  and  negli- 
gence of  the  defendant  in  conducting  its  business  as  the  carrier  of 
passengers  for  hire  on  its  road.  The  defendant  made  several  requests 
of  the  court  to  charge  the  jury,  which  were  refused,  and  instead 
thereof  it  charged  the  jury  the  law  applicable  to  the  facts  of  the  case, 
as  contained  in  the  3033d  and  3034th  sections  of  the  Code.  We 
find  no  error,  in  view  of  the  evidence  contained  in  the  record,  in  the 
refusal  of  the  court  to  charge  as  requested,  or  in  the  charge  as  given. 
The  sections  of  the  Code  before  cited  embraced  the  correct  prin- 
ciples of  the  law  applicable  to  the  facts  in  the  case.  There  was  no 
error  in  allowing  the  witnesses  to  testify  that  since  the  injury  to  the 
plaintiff  the  defendant  had  altered  the  curve  in  its  road.  The  alter- 
ation was  a  fact  which  it  was  competent  for  the  plaintiff  to  prove 
for  the  consideration  of  the  jury,  subject  to  be  explained  by  the 
defendant  why  the  alteration  was  made. 

2.  The  standing  on  the  platform  of  a  street  railroad  car,  drawn 
by  animal  power,  is  not  such  an  exposure  to  danger  by  a  passenger 
as  the  standing  on  the  platform  of  a  railroad  car  drawn  by  a  locomo- 
tive operated  by  the  power  of  steam,  the  more  especially,  as  in  this 
case,  when  there  was  no  notice  given  not  to  stand  there. 

3.  There  was  no  error  in  overruling  the  defendant's  motion  in 
arrest  of  judgment.  There  was  a  cause  of  action  set  forth  in  the 
plaintiff's  declaration,  and  though  it  may  have  been  defectively  set 
forth,  it  was  cured  by  the  verdict. 

4.  In  view  of  the  dependence  of  the  people  for  travel,  in  the 
cities  where  street  railroads  have  been  established,  by  that  mode  of 
conveyance  in  going  to  church,  visiting  the  sick,  etc.,  we  are  not 
prepared  to  hold  that  the  running  of  street  railroads  in  cities  and 
the  vicinity  thereof,  where  the  same  have  been  established,  on  Sun- 
<Jay,  is  not  a  work  of  necessity,  as  contemplated  by  the  4579th 
section  of  the  Code,  and  that  it  is  unlawful  to  run  the  same  on  that 
<lay. 
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The  jury  having  found  in  favor  of  the  plaintiff  as  to  the  question 
of  negligence  and  carelessness  on  the  part  of  the  defendant,  and  as 
to  the  fault  of  the  plaintiff,  and  there  being  no  materia!  errors  in  the 
rulings  of  the  court  as  to  the  law  applicable  to  the  facts  of  the  case, 
and  there  being  sufficient  evidence  in  the  record  to  sustain  the 
verdict  we  will  not  interfere  with  the  exercise  of  the  discretion  of 
the  court  in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


THE  CENTRAL  RAILROAD  V.  SANDERS. 

Supreme  Court,  Georgia,  September  Term,  1884. 
[Reported  in  73  Ga.  513.] 

INTERROGATORIES— AMENDED  DECLARATION.— Where  an  ac- 
tion was  brought  against  "The  Central  Railroad  and  Banking  Company," 
and  interrogatories,  were  taken  out,  crossed  and  executed,  the  name  of 
the  delendaot  being  so  stated  in  them,  and  subsequently  the  declaration 
was  amended  by  inserting  after  the  name  of  the  defendant  the  words, 
"of  Georgia,  lessees  »f  the  Southwestern  Railroad  Company,"  the  inter- 
rogatories previously  executed  were  not  thereby  rendered  inadmissible. 

INTERROGATORIES.— Whether  interrogatories  should  have  been  sup- 
pressed or  not,  if  the  question  of  the  amount  of  damages,  to  which  alone 
they  related,  is  waived,  the  ruling  of  the  court  as  to  the  interrogatories 
is  immateriaL 

RAILROAD  ACCIDENT— PRESUMPTION  OF  NEGLIGENCE.— 
Where  one  is  injured  by  the  running  of  a  car  and  engine  of  a  railroad 
company,  the  law  presumes  that  such  injury  was  the  result  of  negligence 
on  the  part  of  the  company,  and  to  relieve  itself  of  such  presumption,  it 
must  show  that  it  used  all  ordinary  care  and  diligence  to  prevent  the  in- 
jury. It  is  not  enough  for  them  to  insist  that  they  do  not  know  how  the 
accident  occurred,  and  that  it  is  impossible  (or  their  to  find  out, 

DERAILMENT  OF  TRAIN.— It  appeared  in  this  case  that  the  companr 
did  not  have  a  suitable  track;  that  the  outside  of  the  curve  where  the 
accident  occurred  was  lower  than  the  inside;  and  that  the  train  was  be- 
hind time  and  was  running  rapidly  to  catch  up,  when  the  train  left  the 
track,  causing  the  injury  sued  for.  A  verdict  for  the  plaintiff  was,  there- 
fore, not  without  evidence  of  negligence  to  support  it. 

From  Quitman  Superior  Court.    Judgment  for  plaintiff  affirmed. 

Georgia  Sanders  brought  suit  against  the  Central  Railroad  for  a 
personal  injury,  laying  her  damages  at  ten  thousand  dollars.  The 
defendant  pleaded  the  general  issue.  On  the  trial,  there  was  no 
conflict  of  evidence  as  to  the  fact  that  a  train  on  the  Southwestern 
Railroad  (which  was  controlled  by  the  Central  Railroad  under  lease) 
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nn  oS  the  track  while  passing  around  a  curve,  and  that  the  plaintiff 
Tras  injured ;  but  the  evidence  as  to  the  diligence  or  negligence  of 
the  railroad  was  voluminous  and  conflicting.  It  is  unnecessary  to 
set  it  out  in  detail,  but  it  is  sufficient  to  state  that  the  principal  points 
relied  on  by  the  plaintiff  were  as  follows :  The  train  was  seven  or 
eight  miles  behind  its  schedule  time  just  before  reaching  the  curve, 
and  was  running  more  rapidly  than  the  schedule  time,  in  order  to 
catch  up.  It  left  the  track  on  the  outer  side  of  the  curve,  tearing 
away  the  rail  and  stringers  on  which  it  rested  for  a  distance  of  fifty 
to  seventy-five  yards.  The  track  and  the  wreck  were  examined 
shortly  after  the  accident.  In  one  of  the  stringers  a  crack  was  found 
extending  nearly  half  way  through  it,  and  along  the  edges  of  the 
stringers  were  some  rotten  places.  A  witness  for  the  plaintiff  testi- 
fied that,  from  his  examination,  he  was  of  the  opinion  that  the  cause 
of  the  accident  was  that  the  outer  side  of  the  curve  was  lower  than 
the  inner  side,  while  the  contrary  should  have  been  the  case. 
Another  witness  testified  that  he  examined  the  track  the  next  day, 
and  that  the  outside  of  the  curve  was  two  and  a  half  or  three  inches 
lower  than  the  inside ;  that  the  track  had  been  temporarily  repaired, 
and  he,  being  in  the  employment  of  the  road,  went  there  to  repair  it. 
There  was  testimony  that  the  supervisor  of  the  road  was  at  the  place 
of  the  injury  after  its  occurrence ;  that  he  appeared  to  have  been 
drinking,  and  indulged  in  some  profanity  and  abuse  of  the  con- 
ductor, saying  that  it  was  carelessness  and  looked  like  he  had  been 
ninning  thirty  miles  an  hour.  These  sayings  of  the  supervisor 
appear  to  have  been  admitted  for  the  purpose  of  impeaching  him. 
There  was  also  evidence  as  to  the  extent  of  the  injury. 

The  principal  points  of  contest  relied  on  by  the  defendant  were 
as  follows:    The  track  at  that  point  was  properly  laid  with  good 
material.    It  had  recently  been  repaired,  and  several  agents  and 
employees  of  the  road  testified  that  they  had  been  over  that  portion 
of  the  track  shortly  before  the  injury,  and  that  it  appeared  to  be  in 
good  condition.     While  the  speed  was  somewhat  faster  than  the 
schedule  time,  it  was  not  an  unusual  or  dangerous  speed ;  and  the 
track  being  in  good  condition,  there  was  no  more  danger  of  an  acci- 
dent in  running  around  a  curve  than  on  a  straight  track.     The 
Angers  were  sound  and  the  rails  good.    The  crack  in  one  of  the 
stringers  was  a  mere  sun-crack,  and  it  was  not  in  an  unsound  condi- 
tion. The  tearing  up  or  splintering  of  timbers  was  such  as  might 
have  occurred  as  the  result  of  such  an  accident  wherever  it  happened 
and  however  sound  the  rails  may  have  been.    One  witness  testified 
^  where  a  track  was  in  good  condition,  it  could  not  be  told  what 
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caused  the  accident,  and  that  he  had  seen  accidents  on  straight  lines 
as  well  as  on  curves.  The  engineer  testified  that  his  engine  was  in 
good  -condition,  and  he  thought  the  cars  jerked  it  from  the  track. 
Another  witness  testified  that  the  cars  were  in  good  condition.  Sev- 
eral other  trains  had  passed  over  that  portion  of  the  road  on  the 
day  when  the  injury  occurred,  and  had  the  outer  rail  been  lower 
than  the  inner  one,  they  would  have  left  the  track. 

There  was  some  conflicting  evidence  as  to  the  putting  in  of  a 
short  stringer  in  one  portion  of  the  curve,  and  as  to  whether  it  was 
put  in  before  or  after  the  injury,  but  it  appeared  that  it  was  not  at 
the  exact  point  where  the  train  left  the  track. 

The  jury  found  for  the  plaintiff  $2,500.  Defendant  moved  tor  a 
new  trial,  which  was  refused,  and  it  excepted. 

W.  S.  Waixacb  &  Son,  for  plaintiff  to  error. 

T.  H.  PiCKBTT,  J.  H.  Gderry,  by  C.  B.  WooTEN,  for  drfend- 
ant. 

Blandford,  J.  —  The  defendant  in  error  brought  her  action 
against  the  plaintiff  in  error  and  obtained  a  verdict  and  judgment 
The  defendant  moved  for  a  new  trial  on  various  grounds,  which 
motion  was  overruled  by  the  court  below,  and  defendant  excepted, 
and  error  thereon  is  assigned  to  this  court. 

1.  The  action  was  originally  brought  against  the  Central  Rail- 
road and  Banking  Company.  Tlie  declaration  was  subsequently 
amended,  without  objection,  by  adding  the  words  "Central  Railroad 
and  Banking  Company,"  "of  Georgia,  lessees  of  the  Southwestern 
Railroad  Company."  While  the  action  remaned  against  the  Cen- 
tral Railroad  and  Banking  Company,  and  before  amendment,  cer- 
tain interrogatories  were  sued  out  for  Geor^a  Sanders  and  others, 
and  the  case  was  stated  on  the  interrogatories  as  it  appeared  origi- 
nally in  the  declaration.  The  declaration  having  been  amended  as 
above  stated,  when  the  depositions  were  returned  into  court,  counsel 
for  plaintiff  in  error  moved  to  suppress  the  same,  upon  the  ground 
that  when  the  interrogatories  were  sued  out,  there  was  no  case 
against  the  plaintiff  in  error  in  court.  This  motion  was  refused  by 
the  court  below,  and  this  forms  the  first  ground  of  complaint  by 
plaintiff  in  error. 

When  the  declaration  was  amended,  there  was  a  good  case  against 
the  defendant.  This  amendment  was  more  formal  than  real;  the 
misnomer  was  so  amended  as  to  make  the  declaration  speak  the 
truth  as  to  the  name  of  defendant.  The  defendant  was  fully  advised 
by  the  interrogatories  of  plaintiff  as  to  the  case  the  witness  was  to  be 
examined  about.   The  questions  were  full,  and  the  crosses  of  defend- 
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ant  were  likewise  full  as  to  all  matters  embraced  therein.  We  think 
the  testimony  was  admissible,  and  the  court  did  right  to  refuse  to 
suppress  the  same.    See  Wright  v.  Zeigler  Bros.,  70  Ga,  502. 

2.  The  defendant  moved  to  suppress  other  interrogatories,  after 
the  amendment  to  plaintiff's  declaration  had  been  made,  on  account 
of  some  informality  as  to  the  statement  .of  the  case  in  the  inter- 
rogatories. Whatever  merit  there  may  have  been  in  this  motion 
when  made,  the  plaintiff  in  error  having  waivea  the  ground  in  its 
motion  for  new  trial  that  the  verdict  was  excessive,  and  as  this 
testimony  goes  alone  to  the  injuries  received  by  plaintiff,  which 
bears  alone  upon  the  question  of  damages,  the  ruling  of  the  court 
below  on  this  motion,  whether  right  or  wrong,  is  quite  immaterial ; 
and  if  wrong,  under  the  present  aspect  of  the  case,  would  not  work 
a  reversal. 

3.    It  is  insisted  by  the  able  and  ingenious  counsel  for  plaintiff 
in  error  that  the  verdict  is  not  supported  by  the  evidence.    When 
one  is  injured  by  the  running  of  the  cars  and  engines  of  a  railroad 
company,  the  law  presumes  that  such  injury  was  the  result  of  the 
negligence  pf  the  railroad  company,  and  such  company,  to  relieve 
itself  of  such  presumption,  must  show  that  it  used  all  ordinary  care 
and  diligence  to  have  prevented  the  injury.     It  is  admitted  by 
counsel  for  plaintiff  in  error  that  the  company  did  not  know  how 
this  accident  occurred ;  that  it  is  impossible  to  find  out.    But  we  sub- 
mit that,  notwithstanding  the  ignorance  of  the  company  as  to  the 
cause  of  the  accident,  the  presumption  still  exists  of  negligence  on 
its  part.    The  defendant  must  show,  to  rebut  the  presumption,  that 
it  used  all  ordinary  care  and  diligence. 

This  record  shows  affirmatively  that  the  company  was  negligent 

in  not  having  a  suitable  track ;  that  the  outside  of  the  curve  was 

lower  than  the  inside;  that  the  train  was  behind  its  time  and  was 

running  rapidly  to  make  up ;  all  these  things  were  in  evidence  and 

submitted  to  the  jury.    The  judge  who  tried  this  case  was  satisfied 

with  the  verdict, — ^at  least  he  refused  to  interfere  with  the  same. 

Where  there  is  evidence  to  support  the  verdict,  and  the  judge  who 

tries  the  case  refuses  to  grant  a  new  trial,  this  court  will  not  interfere. 

Judgment  affirmed. 


I 
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THE  CENTRAL  RAILROAD  V.  SENN. 

Supreme  Court,  Georgia,  Seplember  Term,  1884.. 
[Reported  in  78  Ga.  705.] 

PASSENGER  INJURED  IN  DERAILMENT  OF  TRAIN— DAMAGES 
—EVIDENCE.— In  an  action  for  damages  brought  by  a  passenger 
against  a  railroad  company,  for  injuries  which  plaintiS  sustained  by  the 
cars,  on  which  she  was  a  passenger,  running  off  the  track,  which  was 
alleged  to  have  been  caused  by  the  carelessness  and  negligcDce  oE  the 
company  in  the  construction  of  its  track  and  the  running  of  its  cars,  the 
plaintiff  being  introduced  as  a  witness  in  her  own  behalf,  should  not  be 
allowed  to  state  how  much,  in  her  opinion,  was  her  loss  by  her  inabilit; 
to  labor.  The  witness  cannot  give  an  opinion  as  to  the  amount  ol  the 
damages,  but  must  state  facts,  and  let  the  jury  say  from  the  facts  what 
is  the  amount  of  the  damages. 

DERAILMENT— EVIDENCE— EXPERT.— Upon  the  trial  ol  such  a  case, 
any  witness  may  give  an  opinion  as  lo  what  caused  the  train  to  run  oS 
the  track,  provided  the  witness  stales  the  reasons  upon  which  the  opinion 
is  predicated.    One  who  is  an  expert  may  give  an  opinion  without  stat- 

OPINION— EVIDENCE.— It  is  a  general  rule  that,  wherever  an  expert  can 
give  an  opinion  without  [he  reasons  upon  which  it  is  based,  any  other 
witness,  who  knows  facts  upon  which  he  can  form  an  opinion,  may  stale 
his  opinion,  by  giving  the  facts  upon  which  he  bases  it 

DAMAGES— INSTRUCTION.— In  an  action  against  a  railroad  company 
for  damages  to  the  plaintiti,  caused  by  the  car,  upon  which  she  was  a 
passenger,  running  off  the  track,  and  where  damages  are  claimed,  both 
for  physical  pain  and  suffering  from  wounds  received  by  her,  and  also  on 
account  of  loss  of  business  and  inability  to  labor,  it  is  error  for  the  court 
to  charge  the  jury  in  the  following  language,  without  any  qualification-. 
"In  some  torts  the  entire  injury  is  to  the  peace,  happiness  and  feelings 
o(  the  plaintiff.  In  such  cases,  no  measure  of  .damages  can  be  prescribe^, 
except  the  enlightened  conscience  of  impartial  jurors." 

CHARGE— EXCEPTION.— Wher<  the  entire  charge  is  not  sent  up  in  the 
bill  o(  exceptions  or  in  the  record,  and  the  portion  of  the  charge  ex- 
cepted to  is  error,  without  qualification,  and  when  the  judge  who  tried 
the  case  makes  no  statement  in  his  certificate  which  shows  that  it  was 
qualified  by  other  parts  of  the  charge,  this  court  will  presume  that  there 
was  no  qualification. 

From  Muscogee  Superior  Court.    Judgment  for  plaintiff  reversed. 

"To  the  report  contained  in  the  decision,  it  is  only  necessary  to 
add,  in  connection  with  the  second  and  third  divisions  thereof,  the 
following  grounds  of  the  motion  for  new  trial : 

"3.    Because  the  court  permitted  Domingoes,  a  witness  for  the 
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plaintiff,  in  rebuttal,  after  stating  that  he  was  not  an  expert,  and 
testifying  that  before  the  run-off  there  was  a  jerking,  bounding 
sensation,  so  that  one  could  hardly  walk  in  the  car,  but  that  he  did 
not  go  back  and  look  at  the  track  after  the  accident,  and  that  there 
had  been  some  conversation  excited  by  the  motion  and  jerking,  and 
giving  his  reasons  for  the  opinion,  to  testify  that  from  what  he  saw 
and  felt,  his  opinion  was  as  follows:  'I  think,  sir,  on  a  curve,  when 
the  car  is  running,  the  centrifugal  force  of  the  flange  of  the  wheel 
against  the  iron  rail  is  increased  by  the  increase  of  the  speed.  We 
were  nmning  very  fast,  and  my  opinion  is  that  the  pressure  must 
have  been  very  great  in  consequence.  Our  sensation  was  not  a 
rolling,  but  was  a  bounding ;  it  gave  the  opinion  to  me  that  we  had 
not  mounted  the  track,  but  that  the  track  had  spread  and  we  were 
between ;  and  my  opinion  is  that  the  speed  we  were  going  at  torced 
the  track  apart  and  caused  the  run-off/ 

"4.  Because  the  court  refused  to  rule  out  this  testimony,  on 
motion  made  thereof,  on  the  ground  that  'such  opinion  was  founded 
upon  an  assumption  of  the  condition  of  the  track  being  defective, — 
whereas  the  said  witness  had,  during  said  examination,  testified  that 
he  did  not  know  what  the  condition  of  the  track  was, — ^and  upon  a 
theory  given  by  the  witness  when  he  had  also  testified  that  he  did 
not  scientifically  understand,  and  because  such  opinion  was  not 
given  on  facts/ 

"5.  Because  the  court  permitted  Qement,  a  witness  for  the  plain- 
tiff, not  an  expert,  after  giving  his  reasons  for  his  opinion,  to  testify 
that  'the  train  was  running  a  curve,  and  the  outside  rail  gave  way 
and  threw  the  car  from  the  track/  Objected  to  as  being  matter  of 
opinion. 

"6.  Because  the  court  permitted  Hatcher — 2l  witness  for  the 
plaintiff,  in  rebuttal,  in  answer  to  a  question,  to  state  to  the  jury  what 
he  found  upon  examination  of  the  track  after  the  cars  had  run  off, 
and  as  to  the  condition  of  the  track,  and  having  given  the  facts,  then 
to  state  his  opinion  as  to  what  caused  the  cars  to  run  off — ^to  testify 
as  follows : 

"  'My  opinion  of  it  is  this,  that  from  the  compression  of  that  end 
of  the  rail  it  raised  that,  and  the  wheel  struck  it,  and  this  gave  way, 
because  I  saw  evidences  of  a  mark  there ;  and  if  the  railroad  were 
to  bring  in  the  old  rail,  it  would  show  for  itself — ^the  one  towards 
Macon,  right  at  the  joint  though ;  but  I  will  say  that,  for  a  short  dis- 
tance, I  would  say  probably  the  distance  of  a  coach,  it  had  the 
evidences  of  where  it  had  run  across  the  cross-ties ;  and  my  theory 
was  that  the  wheel  struck  that  and  ran  off— one  of  the  front  wheels — 
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and  threw  the  balance  of  the  coach  off  before  the  balance  of  the 
wheels  got  to  it,  and  my  opinion  of  the  cause  of  it  is  the  broken  bar. 
I  don't  know  of  any  other  reason.'  Objected  to  as  matter  of 
,   opinion. 

"7.  Because  the  court  permitted  Eees,  a  witness  for  the  plaintiff, 
in  rebuttal,  to  testify  as  follows :  'I  did  examine  the  track  where  the 
mn-oflf  occurred,  and  I  was  on  the  train  at  the  time  of  the  run-off, 
and  my  opinion  is  that  the  car  running  so  fast,  and  that  fish-bar 
being  broken  at  that  point,  the  track  gave  way  and  spread,  and  that 
caused  this  run-o£E,'      Objected  to  as  matter  of  opinion." 

W.  S.  WALijiCB,  PsABODY  &  Beannon,  for  plaintiff  in  error- 

Wu.  A.  Little,  W.  T.  Gary,  for  defendant 

BrowS)  J.  —  This  was  an  action  brought  in  Muscogee  Superior 
Court  by  Nancy  E.  Senn,  against  the  Central  Railroad  and  Banking 
Company,  as  lessees  of  the  Southwestern  Railroad,  to  recover  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the  car,  on  which  she  was 
a  passenger,  being  thrown  from  the  track.  It  was  alleged  by  the 
plaintiff  that  the  injury  was  caused  by  the  neghgence  and  careless- 
ness of  the  defendant  in  the  construction  of  its  track,  and  running 
of  its  cars  at  an  unusual  and  dangerous  speed.  She  claimed  that, 
by  reason  of  wounds,  bruises  and  other  injuries  which  she  received, 
that  she  suffered  great  physical  pain ;  that  she  paid  out  large  sums  of 
money  for  physicians'  bills  and  other  expenses ;  that  she  was  dis- 
figured by  a  scar  on  her  face.  She  also  claimed  to  have  been  dam- 
aged by  the  loss  of  business,  and  inability  to  labor  and  attend  to 
business,  and  that  her  injuries  are  of  a  permanent  nature. 

On  the  trial  of  the  case,  the  defendant  admitted  that  the  Central 
Railroad  and  Banking  Company  were  lessees  of  the  Southwestern 
Railroad,  and  were  in  possession  and  operating  the  same  as  common 
carriers  for  hire  at  the  time  the  injuries  were  sustained. 

The  defendant  denied  that  there  was  negligence  or  carelessness  in 
the  construction  of  the  track  or  running  of  the  cars,  and  insisted  that 
the  track  was  well  constructed,  and  that  they  were  running  at  a  safe 
rate  of  speed  at  the  time  the  accident  occurred. 

The  jury  found  a  verdict  for  the  plaintiff  for  $10,000,  and  the 
defendant  moved  for  a  new  trial  on  eleven  different  grounds,  which 
motion  the  court  below  overruled,  and  refused  a  new  trial,  and  that 
ruling  is  assigned  as  error,  and  the  case  brought  by  bill  of  excep- 
tions to  this  court  for  review. 

In  the  view  we  take  of  this  case,  it  will  not  be  necessary  for  us  to 
notice  specifically  all  the  alleged  grounds  of  error  as  set  out  in  the 
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taction  for  a  new  trial.   We  will  therefore  content  ourselves  by  refer- 

tmgto  such  of  them  as  we  think  control  the  case  made  by  the  record. 

1.   The  first  and  second  grounds  in  the  motion  will  be  considered 

together.    The  first  ground  is  as  follows:     Because  the  plaintiff, 

being  introduced  as  a  witness  in  her  own  behalf,  was  asked  by  her 

counsel,  in  the  direct  examination,  the  following  question,  to-wit 

(the  witness  having  first  given  the  reasons  upon  which  her  opinion 

was  based,  as  set  forth  in  the  brief  of  testimony) :    "What  did  you 

consider  your  business  worth  to  you  per  year  at  the  time  you  were 

injured?"  To  which  question  the  defendant,  by  its  counsel,  objected, 

upon  the  ground  that  this  was  not  a  proper  rule  to  estimate  the 

amount  of  damages  sustained,  and  the  court  overruled  the  objection 

and  allowed  the  witness  to  testify,  and  she  did  testify  in  answer 

thereto,  "I  made  $1,500,  after  keeping  up  my  expenses." 

The  second  ground  in  the  motion  for  a  new  trial  is  in  the  following 
words :  Because,  whilst  the  plaintiff  was  a  witness  in  her  own  behalf, 
she  was  asked  by  her  counsel  upon  the  direct  examination  (the  wit- 
ness having  first  stated  the  reasons  upon  which  her  opinion  was 
based,  as  set  forth  in  the  brief  of  evidence) :  "How  much,  in  your 
opinion,  a  year  is  your  loss  by  your  inability  to  labor?"  And  the 
defendant  by  its  counsel  objected  thereto,  upon  the  ground  that  the 
same  was  a  mere  guess  and  conclusion  of  the  witness,  and  the  court 
overruled  the  objection  and  allowed  the  witness  to  testify,  and  she 
did  testify  in  answer  thereto,  "Well,  I  had  $1,500  clear  the  year  that 
I  was  hurt.  I  have  just  kept  even  since.  I  would  say  my  loss  is 
$1500." 

In  cases  of  this  character,  the  rule  is  well  settled,  both  in  our 
standard  works  on  evidence  and  by  adjudicated  cases,  that  witnesses, 
whether  parties  to  the  case  or  not,  cannot  give  their  opinions  as  to 
the  amount  of  damages  the  plaintiff  has  sustained.  They  must  state 
facts,  and  not  mere  opinions,  and  the  jury  must  be  left  free  to  make 
up  their  own  opinions  of  the  damages  from  the  facts  testified  to  by 
the  witnesses.  9  Meeson  &  Welsby,  710 ;  1  Sedgwick  on  Damages, 
K3;  47  Ga.  546 ;  18  Wisconsin,  74.  The  plaintiff  may  prove  all  the 
facts  and  circumstances  which  would  shed  light  upon  the  question 
and  enable  the  jury  to  arrive  at  the  true  amount  of  damages  actually 
sustained.  In  this  case,  she  might  show  the  character  of  her  busi- 
ness, her  ability  to  labor  and  attend  to  business  at  the  time  of  the 
injury,  how  she  was  injured,  and  what  has  been  her  ability  to  labor 
and  transact  business  since  the  injury,  and  every  other  fact  which 
would  show  that  she  was  damaged  in  her  business  by  reason  of  her 
J^Mity  to  labor ;  and  the  jury,  with  all  the  facts  before  them,  should 
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make  up  their  own  opinion  from  the  facts  as  to  the  amount  of  the 
damages. 

In  this  case,  the  plaintiff  seems  to  have  made  up  the  opinion  which 
she  was  allowed  to  give  from  the  tact  that  she  made  $1,500  the  year 
she  was  hurt,  and  since  that  time  she  has  only  made  expenses.  This, 
at  best,  would  be  a  very  uncertain  mode  of  arriving  at  the  damages. 
There  are  so  many  other  causes  which  might  increase  or  diminish 
the  profits  in  a  business  such  as  that  in  which  she  was  engaged,  that  it 
would  be  difficult  to  tell  how  much  her  injuries,  and  how  much  other 
causes  contributed  to  her  losses.  Much  might  depend  upon  the 
number  of  trains  that  stopped  at  her  house  for  meals,  the  amount  of 
travel  and  of  competition,  the  price  of  provisions  and  a  hundred 
other  causes.  It  often  happens  that  a  merchant  or  boarding-house 
keeper  makes  a  large  amount  of  money  some  years,  and  other  years 
runs  the  same  kind  of  business  with  as  much  ability  to  labor,  and 
makes  nothing.  Be  this  as  it  may,  however,  we  think  she  ought  not 
to  have  been  allowed  to  give  her  opinion  as  to  the  amount  of  her 
damages ;  it  matters  not  upor  what  facts  she  based  her  opiniotL 

2,  3.  We  see  no  error  in  the  ruling  of  the  court  upon  the  third, 
fourth,  fifth,  sixth  and  seventh  grounds  of  the  motion.  The  wit- 
nesses were  allowed,  over  the  objection  of  counsel  for  plaintiff  in 
error,  to  give  their  opinions  as  to  what  caused  the  cars  to  run  off  the 
track,  by  stating  the  facts  upon  which  they  based  their  opinions. 

We  think  this  ruling  in  accordance  with  a  well-established  rule 
of  evidence,  and  that  it  was  not  error  for  the  court  to  permit  these 
witnesses,  who  were  present,  and  felt  the  motion  of  the  train,  or 
examined  the  wreck  and  saw  the  surroundings,  the  condition  of  the 
track  and  of  the  fish-bars,  the  number  of  spikes  by  which  they  were 
held,  the  marks  on  the  rails,  or  other  facts  from  which  they  could 
(orm  an  opinion  as  to  the  cause  of  the  run-off,  to  state  such  opinions, 
provided  they  stated  the  reasons  on  which  they  were  based.  An 
expert  may  give  his  opinion  without  stating  the  reasons  therefore, 
but  one  who  is  not  an  expert  may  give  his  opinion,  accompanied 
with  the  reasons.  It  is  a  very  general  rule  that,  wherever  an  expert 
can  give  an  opinion  -without  the  reasons,  that  one  who  is  not  an 
expert  can  give  an  opinion  with  the  reasons. 

The  objection  to  such  evidence  goes  to  its  weight,  and  not  to  its 
admissibility.  The  credibility  of  all  evidence  depends,  not  only  upon 
the  character  of  the  witnesses  for  truth,  honesty  and  integrity,  but 
also  upon  the  knowledge  the  witness  has  of  the  (acts  and  subject- 
matter  about  which  he  testifies;  and  this  is  more  especially  true 
where  witnesses  are  allowed  to  give  their  opinions  upon  any  subject. 
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If  it  appears  that  a  witness  knows  but  little  of  the  matter  about  which 

he  testifies,  and  that  from  such  want  of  knowledge  he  is  unable  to 

support  his  opinion  by  good  reasons,  the  opinion  of  such  a  witness 

would  and  ought  to  have  but  little  weight  with  the  jury ;  while  If  he 

showed  that  he  was  very  familiar  with  the  subject  and  supported  his 

opinion  by  strong  reasons,  the  jury  would  give  the  opinion  of  such  a 

witness  more  weight.    But  in  either  case  it  goes  to  the  weight  of  the 

evidence,  and  not  to  its  admissibility.    We  do  not  mean  to  say  that 

a  witness  could  give  an  opinion  upon  mere  hearsay ;  he  must  know 

the  facts  which  he  states  as  reasons  for  his  opinion.    An  expert  may 

give  an  opinion  upon  a  state  testified  to  by  other  witnesses. 

4.  The  eighth  ground  of  the  motion  for  a  new  trial  is  as  follows : 
Because  the  court  charged  the  jury  in  the  following  language :  "In 
some  torts,  the  entire  injury  is  to  the  peace,  happiness  and  feelings 
of  the  plaintiff.  In  such  cases,  no  measure  of  damages  can  be  pre- 
scribed, except  the  enlightened  conscience  of  impartial  jurors." 

We  think  this  charge  given,  so  far  as  the  record  shows,  without 
qualification,  was  not  applkable  to  the  facts  of  the  case,  and  was 
therefore  error.  Section  3067  of  our  Code,  from  which  this  charge 
was  taken,  or  at  least  the  law  embraced  in  said  section,  was  probably 
intended  to  apply  to  cases  where  one  party  injured  another  from 
motives  of  malice,  and  the  injury  was  of  such  a  character  that  the 
<lamage  resulting  therefrom  could  not  be  estimated  by  any  other 
nilc;  as,  for  instance,  where  one  man  spat  in  the  face  of  another,  and 
other  injuries  of  like  character.  But  since  this  court  has  held  that, 
in  a  case  like  the  one  at  bar,  the  plaintiff  may  recover,  not  only  the 
actual  damage  sustained  by  reason  of  expenses  incurred  and  by  loss 
of  business  and  ability  to  labor,  but  that  he  may  also  recover  dam- 
^  for  the  physical  pain  and  suffering  which  he  endured. 

The  charge,  as  given  in  this  case,  would  seem  to  be  applicable  to 
^'^part  of  the  damage  which  plaintiff  may  have  sustained  by  reason' 
of  the  physical  pain  which  she  suffered. 

The  charge  as  given  was  calculated  to  mislead  the  jury,  and  induce 
them  to  believe  that  the  whole  case  was  thrown  open  to  them,  and 
that  they  had  the  right  to  fix  the  damages  according  to  their  enlight- 
oicd  consciences,  without  regard  to  the  actual  damages  which  were 
shown  by  the  evidence. 

The  court  should,  at  least,  have  qualified  this  charge  by  instruct- 
"ig  the  jury  that,  so  far  as  the  expenses  incurred  by  plaintiff  for 
'^wdical  attention  and  other  expenses  of  like  character  were  con- 
cerned, and  so  far  as  she  was  damaged  by  loss  of  time,  inability  to 
labor  and  to  attend  to  business,  if  they  found  for  the  plaintiff,  they 
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should  find  the  actual  damage  sustained  by  her,  as  shown  by  the 
evidence,  and  that  they  might  add  to  that  such  sum  as  damage  for 
the  physical  pain  suffered  by  the  plaintiff,  and  other  injuries  of  that 
character,  where  the  actual  damage  cannot  be  ascertained  by  any 
rule  of  evidence,  as  in  their  enlightened  conscience  they  might  think 
reasonable  and  just. 

5.  It  was  insisted  before  the  court  in  the  arg^ument  of  this  case, 
that  if  the  entire  charge  had  been  sent  up,  it  would  have  shown  that 
the  portion  of  the  charge. excepted  to  by  the  plaintiff  in  error  was 
qualified,  so  as  to  meet  and  obviate  the  objection  made  to  the  part 
which  appears  in  the  bill  of  exceptions,  and  that  may  be  true ;  but 
where  a  portion  of  the  charge  is  excepted  to,  and  there  is  nothing  in 
the  record  or  in  the  presiding  judge's  certificate  to  show  that  the 
charge  which  appears  was  qualified,  this  court  will  presume  that 
there  was  no  such  qualification. 

As  this  case  goes  back  for  a  new  trial,  we  express  no  opinion  upon 
its  merits  or  upon  the  amount  of  damage  plaintiff  is  entitled  to 
recover,  if  entitled  to  recover  at  all.  Let  the  judgment  of  the  court 
below  be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 

NEGRO  SLAVE  INJURED  ON  TRAIN— PASSENGERS. 
—In  MiTCHBU  V.  Wbstbrn  &  Atlantic  Raiuioad,  30  Ga.  22 

(1860),  an  action  to  recover  damages  for  injuries  to  plaintiff's  slave 
while  on  defendant's  train,  a  verdict  was  directed  for  defendant.  On 
appeal  judgment  was  reversed.  The  syllabus  states  the  case  ana 
points  as  follows : 

"A  railroad  company  is  liable  for  such  damages  from  its  misman- 
agement, neglect,  or  the  want  of  due  care  and  attention.  And  it  is 
necessary  for  the  plaintiff  to  show  some  act  that  will  cast  the  burden 
of  proof  on  such  railroad  company.  The  fact  that  a  negro  is  run 
over  and  injured,  while  being  transported  by  the  road  as  a  passenger, 
is  not  sufficient  for  that  purpose. 

"The  liability  of  a  railroad  for  injuries  to  slaves  in  their  transpor- 
tation, is  to  be  measured  by  the  law  applicable  to  passengers,  rather 
than  by  that  applicable  to  the  carriage  of  common  goods. 

"Less  care  and  caution  is  necessary  by  the  employees  of  a  railroad, 
when  stopping  for  wood  and  water  only,  than  when  stopping  to  take 
on  or  put  off  passengers. 

"It  is  no  error  in  the  court  to  refuse  to  charge  a  principle  of 
law,  however  sound,  unless  such  principle  has  some  application  to 
the  cases  on  trial. 

"The  fact  that  the  superintendent  of  the  road  is  on  the  train,  and  in 
the  same  car  where  the  negro  injured  was  seated,  is  not  even  a 
circumstance  to  charge  the  road  for  injuries  received  by  the  negro  at 
that  time. 
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''If  the  train  stop  at  a  wood  and  water  station,  and  start  again  in 
an  unusual  short  time,  or  with  unusual  speed,  or  without  blowing 
the  signal  whistle  at  all,  or  sufficiently  long  before  starting  to  put 
persons  on  their  guard,  and  an  injury  happens  at  the  time  to  a  slave 
passenger,  any  one  of  these  facts  will  be  sufficient  evidence  of 
neglect  or  mismanagement,  to  charge  the  road  for  all  damages 
received  at  the  time  by  such  negro." 


HARDWICK  V.  THE  GEORGIA  RAILROAD  AND 

BANKING  COMPANY. 

Supreme  Courts  Georgia  ^  March  Tertn^  i8po, 

[Reported  in  85  Ga.  507.] 

STANDING  AT  DOOR  NEAR  PLATFORM  OF  CAR— SUDDEN 
STOP  OF  TRAIN—NONSUIT— In  an  action  to  recover  damages  for 
injuries  sustained  by  a  passenger  standing  at  the  door  of  the  car  near 
the  platform,  due  to  alleged  sudden  stopping  of  the  train,  it  was  held  that 
the  declaration  showing  on  its  face  that  the  injury  was  not  caused  by 
negligence,  but  was  purely  accidental,  there  was  no  error  in  sustaining 
the  demurrer  and  dismissing  the  action. 

From  Newton  Superior  Court.    Judgment  affirmed. 

Hardwick  sued  the  railroad  company  for  damages.  The  material 
allegations  of  the  declaration  were  as  follows :  On  February  5, 1888, 
plaintiff,  in  company  with  his  minor  son,  who  was  under  his  em- 
ployment, control  and  oversight,  boarded  defendant's  night  passen-  . 
ger  train  at  Madison  station,  having  tickets  purchased  from  defend- 
ant. The  conductor  collected  plaintiff's  fare  to  Conyers  station  and 
the  fare  of  his  son  to  Almand  station ;  his  son  at  the  same  time  telling 
the  conductor  to  stop  the  train  at  Almand,  where  he  wanted  to  get 
off.  But  the  train  ran  past  that  station  at  the  usual  speed,  fifteen  to 
twenty  miles  per  hour,  making  no  effort  to  stop,  though  this  was  a 
usual  place  to  take  on  and  discharge  passengers.  Not  wishing  to  be 
carried  by  in  this  manner,  especially  as  it  was  dark,  plaintiff's  son 
arose  and  went  forward  on  the  train  in  search  of  the  conductor,  in 
order  that  the  train  might  be  stopped  for  him  to  get  off.  About  this 
time  the  conductor  approached  and  passed  plaintiff  from  behind, 
going  through  the  rear  door  of  the  coach  and  leaving  it  open.  As 
he  passed,  plaintiff  asked  him  why  he  did  not  stop  the  train  to  let 
young  Hardwick  get  off  as  he  had  been  directed  to  do.  Receiving 
no  reply  and  the  door  being  open,  plaintiff  arose  and  went  to  the 
door,  naturally  feeling  great  anxiety  for  the  safety  of  his  son  under 
the  circumstances.    Just  as  he  reached  the  door,  the  conductor, 
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without  any  notification  whatever,  seized  a  rope  and  gave  it  a  strong 
jerk,  causing  the  train  to  come  to  a  sudden  and  violent  stop.  Plain* 
tiff  naturally  threw  his  left  hand  against  the  facing  of  the  door  for 
support  and  to  keep  frixn  falling,  and  a  part  of  his  left  forefinger  was 
caught  between  the  door  and  the  facing,  and  a  portion  of  it  was 
thus  entirely  cut  off.  The  train  was  not  stopped  until  it  had  passed 
the  station  about  four  hundred  yards  above  where  plaintiff's  son  got 
off.  The  defendant  was  negligent  in  not  stopping  the  train  at  the 
proper  place  and  in  making  no  effort  to  do  so,  and  in  stopping  so 
suddenly  and  recklessly  at  the  place  where  it  did  stop ;  and  in  not 
pn^ping  or  fastening  the  door  back  so  that  it  would  not  shut  while 
passengers  were  alighting;  and  in  not  replying  to  plaintiff's  question 
asked  of  the  conductor.  On  account  of  this  negligence  and  with- 
out fault  on  the  part  of  plaintiff  or  his  son,  plaintiff  has  been  seriously 
wounded  and  maimed  for  life,  from  which  he  suffered  intense  pain, 
was  put  to  expense  for  doctor's  bills,  etc.,  and  has  been  permanently 
injured. 

On  general  demurrer  the  action  was  dismissed,  and  the  plaintiff 
excepted. 

B.  P.  Edwards  and  L.  L.  Uiddlbbrook,  for  plaintiff*. 

J.  B.  CUHHING  and  J.  M.  P&CB>  for  defendant. 

Bleckley,  Ch.  J.  —  The  substance  of  the  declaration  is  set  out 
in  the  official  report.  We  concur  with  the  court  below  in  thinking 
that  it  sets  forth  no  cause  of  action.  The  failure  of  the  company  to 
«top  the  train  at  the  station  was,  it  is  true,  negligence  and  a  violation 
of  duty;  but  that  and  the  plaintiff's  injury  were  not  related  to  each 
other  as  cause  and  effect.  Leaving  the  door  of  the  car  t^en  whilst 
the  train  was  in  motion  was  not  negligence.  For,  as  matter  of 
general  information,  it  is  known  to  all  travellers  that  the  doors  of 
passenger  cars  can  be  left  open  temporarily,  without  exposing  pas- 
sengers to  unusual  danger.  Nor  was  it  negligence  for  the  conduct- 
or to  stop  the  train  suddenly,  in  order  to  repair  as  speedily  as  possi- 
ble the  error  he  had  committed  in  passing  the  station  without  stop- 
ping. Although  the  plaintiff's  injury  resulted  from  the  stopping  of 
the  train  and  the  fact  that  the  door  was  open,  yet  it  seems  to  have 
been  a  pure  accident ;  for  no  such  thing  would  have  happened  if  the 
plaintiff  had  not  chanced  at  the  moment  to  be  standing  near  the 
door,  instead  of  occupying  one  of  the  seats  in  the  car.  His  exposed 
position  was  not  known  to  the  conductor,  or  at  least  it  is  not  alleged 
to  have  been  known.  Taking  the  declaration  as  true,  the  injury  was 
an  accident,  and  courts,  in  the  present  state  of  the  law,  must  recog- 
nize accidents  as  such,  even  when  they  occur  upon  railroads. 

Judgment  affirmed. 
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COTCHETT  V.  THE   SAVANNAH   AND  TYBEE 

RAILWAY  COMPANY. 

Supreme  Court,  Georgia,  March  Term,  i8go, 

[Reported  in  84  Ga.  687.] 

PASSENGER  INJURED  WHILE  PASSING  FROM  ONE  CAR  TO 
ANOCTHER.— Whether,  under  the  facts  of  this  case,  the  plaintiff,  a 
passenger  on  the  defendant's  train,  who  was  injured  while  passing  from 
one  coach  to  another  by  tfheir  sudden  separation,  throwing  him  to  the 
ground  was  in  the  exercise  of  ordinary  care,  should  have  been  sub- 
mitted to  the  jury;  and  the  g^ant  of  a  nonsuit  was  erroneous  (1). 

FioM  City  Court  of  Savannah,  before  Judge  Harden,  February 
Term  1889.     Judgment  of  nonsuit  reversed. 

Cotchett  sued  for  damages  for  personal  injuries.  His  evidence 
tended  to  show  the  following :  On  the  night  of  August  17, 1887,  he 
was  a  passenger  on  defendant's  excursion  train  of  eight  or  nine  com- 
fortably full  cars.  A  large  number  of  people  were  aboard,  but  all 
could  be  provided  with  a  seat.  Plaintiff  was  sitting  in  one  of  the  cars, 
and  when  the  train  was  going  very  slowly  and  about  to  stop,  he  got 
up  to  get  some  water ;  there  was  none  in  the  car  where  he  was  sitting, 
and  he  started  into  the  next  car  to  get  some.  He  passed  through 
the  door  to  the  platform  of  the  next  car,  where  one  Hodges  was 
standing  and  a  few  words  were  exchanged  between  the  two.  At  the 
close  of  the  conversation,  lasting  about  a  minute,  plaintiff,  in  the  act 


1.  In     Gabdmer    v.    Waycross 
Ah-Uhh    R.   R.   Co.,  97  Ga.  482 

(1895),  it  was  held  that  "Where  a 
passenger  on  a  train  standing  upon 
a  track  at  a  station  whence  it  was  to 
be  started  went  into  the  baggage 
car  for  the  purpose  of  seeing  the 
coiidiictor  upon  legitimate  business 
connected  with  the  passenger's  jour- 
ney, and  while  there  was  thrown 
liown  and  injured  by  the  sudden 
bnmpiofir  of  another  car  against  the 
Mandiog  car,  whether  or  not,  in 
view  of  a>l  die  evidence  submitted, 
the  passenger  was  rightfully  in  the 
baggage  car,  and.  whether  or  not  the 
injmy  resulted  from  the  negligence 
of  the  company,  and  whether  or  not 


such  injury  might  have  been  avoided 
by  the  exercise  of  ordinary  diligence 
on  the  part  of  the  passenger,  were 
all  questift^ns  for  determination  by 
the  jury  and  not  for  final  solution  by 
the  trial  judge.  It  was,  accordingly, 
error,  in  such  a  case  to  grant  a  non- 
suit." See  G>tchett  v.  Savannah  & 
Tybee  Ry.  Co.,  84  Ga.  687,  (above 
reported). 

The  declaration  in  the  Gardner 
case  is  set  out  in  94  Ga.  538,  w4iere 
the  same  was  held  to  state  a  cause 
of  action,  and  judgment  below  dis- 
missing action  was  reversed.  The 
plaintiff  was  subsequently  nonsuited, 
to  whidh  he  excepted.  The  ruling 
is  stated  in  the  preceding  paragraph. 
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of  going  away  from  Hodges,  put  his  right  foot  in  the  doorway  of 
the  car  and  raised  his  left  foot,  when  the  car  separated,  and  he  was 
thrown  to  the  ground,  and  the  wheel  of  the  car  ran  over  and  crashed 
his  foot.  When  he  fell,  he  struck  the  back  of  his  head  on  the  cross* 
tie,  and  this  knocked  him  unconscious ;  otherwise  he  would  have  had 
time  to  get  out  of  the  way.  The  immediate  cause  of  his  falling  was  the 
breaking  of  the  link  or  of  the  coupling-pin.  The  car  apparently  was 
not  in  the  rightplace,  two  lady  passengers  being  about  to  getoff.and 
it  had  to  jerk ;  and  it  required  a  little  more  force  to  get  around  the 
curve  it  was  on ;  and  as  the  engineer  pulled  open  the  throttle,  it  jerked 
very  suddenly  and  separated.  At  the  time  the  link  or  pin  broke, 
neither  of  plaintiff's  feet  was  on  the  platform.  If  the  car  had  sepa- 
rated while  he  was  talking  with  Hodges,  it  would  have  thrown  him 
sideways  and  be  would  have  had  some  chance  to  grab  the  guard. 
Since  the  accident,  the  car  has  been  provided  with  chains  to  hold  it 
in  case  the  link  should  break ;  but  there  were  no  chains  there  at  the 
time  plaintiff  was  hurt.  He  was  then  perfectly  sober ;  if  the  pin  or 
link  had  not  broken,  he  would  not  have  fallen ;  but  the  breaking 
caused  the  automatic  airbrakes  to  stop  the  car  suddenly,  and  the 
jerk  thus  caused  threw  htm  out.  He  did  not  recollect  that  there 
was  any  sign  or  notice  on  the  door  requesting  the  passengers  not  to 
stand  on  the  platform,  although  there  may  have  been  one,  as  there 
generally  is  on  passenger  coaches.  He  did  not  see  the  conductor 
until  after  he  was  hurt,  and  made  no  request  of  any  one  in  the  train 
to  furnish  him  with  water,  but  endeavored  to  find  it  for  himself. 
People  were  continually  passing  from  car  to  car,  and  a  witness  heard 
the  conductor  telling  the  people  to  get  off  the  platform,  but  plaintiff 
was  not  present,  and  the  witness  did  not  know  that  plaintiff  heard 
him.  The  coupling-pins  were  small.  The  other  evidence,  as  to  the 
extent  of  the  injury,  etc.,  is  not  here  material. 

The  court  granted  a  nonsuit  on  the  ground  that  the  evidence 
showed  that  the  plaintiff  was  not  in  the  observance  oi  ordinary  care, 
holding  that  but  for  this  view  as  to  plaintiff's  fault,  the  case  would  be 
for  the  jury.    The  plaintiff  excepted. 

Dbnmake  &  Adams,  for  plaintiff'. 

J.  R.  Sausst,  for  defendant. 

Blandford,  J.  —  In  this  case  the  court  awarded  a  nonsuit  The 
plaintiff  excepted,  and  says  that  this  was  error.  We  are  of  the  opinion 
that  the  court  committed  error  in  awarding  a  nonsuit  in  this  caae ; 
that  the  same  should  have  been  submitted  to  a  jury. 

Judgment  reversed. 
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BALL  (Receiver)  v.  mabry. 

Supreme  Courts  Georgia^  March  Term,  iS^j, 
[Reported  in  91  Ga.  781.] 

RECEIVERS — ^ACTION. — ^As  receivers  of  railroads  operating  the  same 
under  legal  authority  exercise  the  charter  franchises  of  the  company, 
they  are  subject  to  suit  in  any  county  in  which  the  railroad  corporation 
itself  may  be  "sued  for  a  like  cause  of  action.  While  their  personal  resi- 
dence is  unaffected,  their  official  residence  coincides  with  that  of  the 
company  they  represent,  the  action  being  brought  to  enforce  official 
and  not  personal  liability.  In  order  to  sue  a  receiver  appointed  by  a 
conrt  of  the  United  States,  no  permission  of  that  court  is  requisite,  there 
being  an  Act  of  Congress  dispensing  therewith. 

DUTY  OF  CARRIER— INSTRUCTION.— The  degree  of  diligence  due 
from  a  common  carrier  to  a  passenger  is  extraordinary,  no  matter  what 
means  of  conveyance  may  be  empk>yed;  but  what  is  extraordinary  dili- 
gence by  a  freight  train  is  different  in  many  respects  from  that  which 
is  such  diligence  by  a  passenger  train.  In  this  case  the  jury  would  so 
understand  from  the  charge  of  the  court. 

DAMAGES— FUTURE  PAIN.— In  a  proper  case  it  is  not  error  to  charge 
that  the  plaintiff  is  entitled  to  recover  for  the  pain  and  suffering  he  will 
probably  endure  in  the  future. 

RIDING  ON  FREIGHT  TRAIN— JOLT  OF  CAR— EVIDENCE.— A 
passenger  by  a  freight  train  takes  the  risk  of  the  usual  and  ordinary 
jolts  properly  incident  to  handling  and  running  such  trains;  and  when 
the  nature  and  degree  of  the  jolt  complained  of  are  material,  a  witness 
who  was  present  and  had  experience  in  such  matters  on  the  same  rail- 
way should  be  allowed  to  testify  in  behalf  of  the  company  that  the  car 
was  not  going  faster  than  usual,  that  the  jolt  was  not  more  than  ordi- 
nary, and  the  shock  was  not  sufficient  to  throw  a  man  unless  he  was 
standing.  This  evidence  would  serve  to  communicate  to  the  jury  in 
appropriate  language  some  idea  of  the  nature  and  violence  of  the  jolt 
by  which  the  plaintiff  was  injured. 

From  Polk  Superior  Court.  Judgment  reversed.  The  facts  appear 
in  the  opinion. 

A,  T.  L0UDON9  Ivy  F.  Thompson  and  J.  P.  Ramsaur,  for 
pkintiff  in  error. 

Ikwin  &  BuNN  and  Broylss  &  Son,  for  defendant  in  error 

ffimmonSy  J.  —  1.  Mabry  brought  an  action  for  damages  in  the 
Superior  Court  of  Polk  county  against  Ball,  as  receiver  of  the  East 
and  West  Railroad  of  Alabama  under  appointment  of  the  Circuit 
Court  of  the  United  States,  alleging  that  he  was  injured  by  the  negli- 
gence of  the  defendant's  agents  and  servants  while  a  passenger  on  a 
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train  on  that  road.  Ball  filed  a  plea  in  whidi  he  alleged  that  "he  \i 
now,  and  was  at  the  time  of  the  bringing  of  this  action,  a  resident 
of  Cartersville  in  the  county  of  Bartow  in  the  Sute  of  Georgia,  and 
is  not  now,  nor  has  he  ever  been,  a  resident  of  said  county  of  Polk." 
On  demurrer  this  plea  was  stricken.  The  receiver  of  a  railroad  who 
operates  the  same  under  legal  authority  is  not  liable  personally  for 
his  official  act^.  His  official  liability  relates  to  the  fund  or  property 
which  the  court  is  administering  by  the  machinery  of  receivership. 
The  receiver  does  not  operate  the  railroad  as  an  individual,  but 
exercises  the  charter  rights  and  franchises  of  the  company  oE  which 
he  is  receiver.  As  receiver  he  resides  in  each  county  through  which 
the  railroad  passes.  Exercising  the  franchises  of  the  company,  he 
becomes  a  common  carrier  and  stands  in  the  shoes  of  the  company, 
and  is  liable  to  be  sued  in  the  county  where  the  cause  of  action  orig- 
inated, as  the  company  would  have  been,  under  section  3406  of  the 
Code,  before  he  was  placed  in  charge  as  receiver.  Nor  is  it  necessary, 
where  a  receiver  has  been  appointed  by  a  court  of  the  United  States, 
to  obtain  permission  of  that  court  before  bringing  the  suit.  The  Act 
of  Congress  of  March  3,  1887,  24  U.  S.  St.,  p.  554,  dispenses  with 
the  necessity  of  obtaining  that  permission  from  the  court.  See  40 
Fed.  Rep.  426 ;  49  Fed.  Rep.  807. 

2.  Whenever  a  common  carrier  undertakes  to  carry  passengers 
for  hire,  he  is  bound  to  extraordinary  diligence,  no  matter  what 
means  of  conveyance  may  be  employed  to  carry  the  passenger.  This 
standard  of  diligence  applies  as  well  where  the  passenger  is  carried 
upon  a  freight  train  as  it  does  where  he  is  carried  upon  a  passenger 
train.  But  what  may  amount  to  extraordinary  diligence  with  respect 
to  one  class  of  trains  may  not  amount  to  it  with  respect  to  another 
class.  The  standard  of  diligence  is  the  same,  but  the  manner  of  its 
exercise  must  depend  upon  the  circumstances  of  the  case,  taking 
into  consideration  the  character  of  the  train  and  the  manner  in  which 
it  is  usually  made  up  and  run,  and  in  which  the  cars  are  usually 
coupled  to  one  another.  It  is  well  known  that  jolts  and  jars  are 
usual  and  necessary  in  the  running  of  a  freight  train,  much  more  so 
than  in  the  running  of  passenger  trains ;  and  a  passenger  who  volun- 
tarily takes  passage  on  a  freight  train  takes  the  risk  of  the  usual  and 
necessary  jolts  and  jars  which  happen  in  the  making  up  and  run- 
ning of  such  trains.  A  jolt  or  jar  which  would  be  unusual  and  un- 
necessary in  a  passenger  train,  might  be  usOal  and  necessary  in  a 
freight  train.  But  where  a  common  carrier  takes  a  passenger  on  a 
freight  train,  he  must  use  extraordinary  care  in  preventing  unusual 
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and  unnecessary  jolts  and  jars,  so  as  to  protect  the  passenger,  just 
as  he  is  required  to  do  to  prevent  any  jolts  and  jars  on  a  passenger 
train  which  would  be  likely  to  injure  the  passenger.  See  Crine  v. 
R*y  Co.,  84  Ga.  651 ;  Chattanooga,  Rome,  etc.,  R.  Co.  v.  Higgins, 
89Ga.495  [5]. 

3.  Where  a  passenger  on  a  railroad  has  been  injured  by  the  negli- 
gence of  the  company's  servants,  he  is  entitled  to  recover  for  the 
pain  and  suffering  caused  by  the  injury,  and  it  is  not  error  for  the 
court  to  so  instruct  the  jury. 

4  The  injury  on  account  of  which  this  action  is  brought  was 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant's 
agents  and  servants  in  allowing  the  freight  cars  to  run  together  so 
rapidly  as  to  produce  an  unusual  and  unnecessary  jolt,  which  threw 
plaintiff  down  from  his  seat  and  injured  him.  The  defendant  offered 
to  prove  by  a  witness  who  was  present,  and  who  had  had  experience 
in  such  matters  on  the  same  railroad,  "that  the  car  was  not  going 
faster  than  usual,  the  jolt  was  not  more  than  ordinary,  and  the  shock 
was  not  sufficient  to  throw  a  man  unless  he  was  standing."  On 
objection  of  plaintiff's  counsel  to  this  evidence,  the  court  excluded 
it.  We  think  this  was  error.  As  before  remarked,  a  passenger  on  a 
freight  train  takes  the  risk  of  the  usual  and  ordinary  jolts  incident 
to  handling  and  running  such  trains.  If  he  is  injured  by  reason  of 
such  jolts,  the  nature  and  degree  of  the  jolt  complained  of  are 
material.  It  is  material  for  the  plaintiff  to  show  that  it  is  unusual 
and  unnecessary ;  it  is  material  for  the  defendant  to  show  that  it  was 
a  usual  and  necessary  jolt.  There  is  no  machine  or  instrument  by 
which  the  violence  of  the  concussion  may  be  determined.  It  can 
only  be  determined  by  its  effect  upon  the  cars  and  the  passengers, 
and  by  the  opinion  of  witnesses  who  have  had  long  e:q)erience  and 
training  in  the  management  of  trains  of  this  character,  and  wlio  have 
seen  or  felt  the  jolt  or  jar  in  question,  and  who  are  thus  qualified 
to  give  an  opinion  as  to  whether  it  was  unusual,  or  usual  and  ordi* 
nary.  We  think  the  evidence  offered  would  serve  to  communicate 
to  the  jury  some  idea  of  the  nature  and  violence  of  the  jolt  by  which 
the  plaintiff  was  injured. 
Judgment  reversed. 

STANDING  ON  SEAT  IN  CAR  OF  TRAIN— SUDDEN 
START  OF  TRAIN— PASSENGER  INJURED.— In  an  action 
to  recover  damages  for  injuries  sustained  by  being  thrown  down  in  a 
car  it  appeared  from  the  evidence  that  plaintiff  was  a  passenger  upon 
one  of  defendant's  trains ;  that  she  had  in  her  possession  as  part  of 
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her  personal  belongings  two  or  three  small  bundles ;  and  that  when 
she  entered  the  train,  finding  that  the  receptacles  fastened  to  the 
side  of  the  car  above  the  seats,  for  holding  packages  and  bundles  of 
passengers,  were  beyond  her  reach,  she  stood  upon  a  seat  and  placed 
her  bundles  in  the  receptacle  herself.  No  servant  of  the  company 
saw  her  do  this,  nor  did  she  ask  any  assistance  in  so  doing.  When 
she  reached  a  point  on  her  journey  where  it  was  necessary  to  change 
cars,  she  arose,  stood  upon  the  seat  and  attempted  to  take  down  her 
bundles,  and  while  in  this  position  the  cars  suddenly  moved  and  she 
was  thrown  from  the  seat  on  which  she  was  standing  to  the  floor 
and  injured.  It  appeared  that  the  train  safely  reached  its  destina- 
tion, stopped  at  the  usual  place  for  passengers  leaving  the  cars, 
remained  there  long  enough  for  all  of  the  passengers  to  alight,  saving 
the  plaintiff,  and  then  moved  down  a  few  steps  where  it  stopped  again. 
It  did  not  appear  that  plaintiff  called  the  attention  of  any  servant  of 
the  defendant  to  the  situation  of  her  bundles,  or  requested  any  as- 
sistance from  them  in  her  efforts  to  remove  them  from  the  place 
where  she  had  deposited  them.  The  servants  of  the  defendant  were 
outside  the  car  assisting  the  passengers  who  were  alighting.  None 
of  them  saw  her  attempt  to  get  upon  the  seat.  On  the  trial  in  the 
Whitfield  Superior  Court,  plaintiff  had  a  verdict  and  judgment  On 
appeal  the  Supreme  Court  (per  Atkinson,  J.)  held  that  the  facts  of 
the  case  did  not  authorize  a  recovery.  The  plaintiff  was  in  a  perfectly 
safe  situation.  The  company  had  provided  her  with  a  means  of 
transportation  which  afforded  every  possible  immunity  against 
injury  as  long  as  she  enjoyed  it  in  the  manner  usual  to  passengers 
and  in  the  manner  designed  by  the  company.  Defendant's  agents 
could  not  anticipate  that  at  the  time  when  this  passenger  was  sup- 
posed either  to  have  left  the  car  or  to  have  been  seated  within  it,  she 
would  be  standing  in  a  dangerous  position  upon  one  of  the  seats  in 
the  car.  Plaintiff's  injury  could  not  be  attributed  to  defendant's 
negligence.  Judgment  reversed.  McChtchen  &  Shuhatb,  ap- 
peared for  plaintiff  in  error;  R.  J.  &  J.  McCaitt  and  O.  N-  Stark, 
for  defendant  in  error.  Supreme  Court,  Georgia,  April,  1895- 
East  Tennessee.  Vli^nla  &  Georgia  R.  B.  Co.  t.  Green, 
96  Ga.  736. 


FRINK  ET  AL.  V.  POTTER. 

Supreme  Court,  Illinois,  June  Term,  1855. 
[Reported  in  17  IH.  406.] 
STAGE    COACH    UPSET— DRIVER— WITNESS— The    driver   of    x 
stage  coadi,  in  an  action  against  the  proprietor  by  a  pa^en^r  for  in- 
juries sustained  by  upsetting  of  the  coach,  may  testify  as  to  its  condition 
at  bhe  time  of  the  accident. 
DEFECTIVE  WHEEL— LIABILITY.— A  stage  proprietor  will  be  li^le 
for  injuries  to  a  passenger,  although  it  should  appear  that  the  injuries 
resiMtffd  frcrm  the  breaking  of  an  axle  from  the  effect  of  frost. 
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CAHRIERS  OF  PASSENGERS.— Carriers   of   passengers    are    held   to 
strict  care  and  vigilance,  and  are  liable  for  the  consequences  of  slight 
neglect  or  want  of  care.    The  law  imposes  upon  them  ttie  duty  of  carry- 
ing passenfi^ers  safely,  iso  far  as  'by  human  agenKry,  in  view  of  the  par- 
dcular  mode  adopted   and   all   attending  circumstances,  is  reasonably 
practicable. 

LIABILITY. — If  the  carrier  knew  or  might  have  known  by  the  exercise  of 
extraordinary  care  and  attention,  that  danger  would  result  from  using  a 
coach,  in  the  manner  and  under  tbe  ciixrumstances  to  which  it  was 
applied,  and  this  danger  could  have  been  avoided,  he  will  be  liable. 

PASSENGER  LEAPING  FROM  STAGE  COACH.— A  passenger  in  or 
upon  a  stage  coach  may  leai$  from  it,  to  extricate  himself  from  peril, 
occasioned  l>y  the  lattlt  of  the  carrier,  if  he  does  so  without  rashness. 

PLEADING  AND  PRACTICE.— In  an  action  on  the  case  for  injuries 
against  several,  as  .stage  proprietors,  the  plaintiff  need  not  prove  that  all 
the  defendants  were  joint  owners  of  the  stage  line. 

SAME. — The  rules  applying  to  actions  ex  delicto  determine  the  rights  of 
parties,  where  the  gist  of  the  action  is  a  breach  of  duty  not  depending 
upon  a  contract,  and  the  allegations  show  that  the  law  raises  the  duty 
by  reason  of  the  calling  of  the  defendant 

CARRIERS  NOT  INSURERS. — Common  carriers  of  passengers  are  not 
isBorers  against  all  injury  or  damage,  nor  does  the  law  require  of  them 
unreasonable  or  impracticable  vigilance. 

Afpbal  irom  Lasalle.    Judgment  reversed. 

The  declaration  contains  four  counts  substantially  alike,  in  each 
of  which  appellee  alleged  that  appellants  were  proprietors  of  a  coach, 
and  running  the  same  from  Peoria  to  Spring^^ld  in  December,  1852, 
and  that,  at  the  instance  and  request  of  appellants,  appellee  became 
and  was  a  passenger  in  said  coach,  to  be  carried  from  Peoria  to 
Springfield  for  hire,  and  that,  on  the  route,  for  want  of  proper  care 
on  the  part  of  appellants,  the  coach  was  overturned,  and  thereby 
plaintiff  was  hurt.    To  this  declaration  appellants  pleaded  not  guilty. 

The  cause  was  tried  by  Hoi^iJSTKit,  J.,  and  a  jury  at  the  Novem- 
ber Term,  1854,  of  the  Lasalle  Court,  and  a  verdict  and  judgment 
against  the  appellants  for  $3,604.50  damages. 

T.  L.  Dickey  and  W.  L.  Waixacb,  for  appellants. 

B.  S.  Lbland  and  B.  C  Cook,  for  appellee. 

nd]|]ier»  J. —  This  was  an  action  on  the  case,  against  Frink,  San- 
ger, Walker  and  Parmerly,  as  common  carriers  of  passengers  by 
stage,  for  an  injury  to  the  plaintiff  while  a  passenger  in  one  of  the 
defendant's  coaches.    The  declaration,  in  various  ways,  alleges  that 
for  want  of  proper  care  on  the  part  of  the  defendants,  the  coach  in 
wUch  the  plaintiff  was  passenger  broke  and  overturned  whereby  the 
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plaintiff  was  hurt  and  wounded.     Verdict  and  judgment  for  tbe 
plaintiff  against  all  of  the  defendants. 

On  the  trial  the  plaintiff  offered  to  read  in  evidence  the  deposition 
of  a  witness  taken  in  Michigan.  The  defendants  produced  the  wit- 
ness in  CQurt,  and  objected  to  the  reading  of  the  deposition,  for  the 
reason  that  the  witness  was  in  court ;  and  the  court  overruled  the 
objection.  The  deposition  having  been  taken  in  conformity  with 
tbe  law,  was  admissible  in  evidence,  and  the  plaintiff  could  not  be 
deprived  using  it  by  the  act  of  the  defendants.  They  had  an  c^por- 
tunity  of  cross-examining  the  witness  when  the '  deposition  was 
taken.  If  they  chose  they  could  have  called  the  witness  as  their  own 
witness,  and  examined  him  generally,  as  well  as  touching  the  mat- 
ters to  which  he  Iiad  testified  in  his  deposition.  Beyond  this  they 
could  not  go.  Bradley  v.  Geiselman,  decided  at  the  present  term  c^ 
this  court  [17  III.  572] ;  Phoenix  v.  Baldwin.  14  Wend.  62. 

The  defendants  objected  to  the  eighth  interrogatory  of  thb  dcpo- 
ution,  and  to  the  answer  thereto.  There  is  no  merit  in  the  objection. 
The  witness  was  the  driver  employed  by  the  defendants,  and  he  is 
asked  what  was  the  condition  of  the  coach,  whether  it  was  safe  and 
in  good  condition,  and  if  not,  what  were  its  defects?  He  answers 
that  it  was  bad,  old,  out  of  repair,  unfit  to  run,  and  refers  to  his 
answer  to  the  sixth  interrogatory  for  statement  of  tbe  particular 
defects.  There  is  nothing  asked  or  answered,  about  which  men  of 
ordinary  knowledge  and  experience  would  not  be  competent  to  judge 
with  greater  or  less  accuracy ;  nor  is  any  question  of  science  or  skill 
raised,  requiring  the  interposition  of  an  expert  for  solution.  Ward 
V.  Salisbury,  12  111.  370.  But,  if  it  were  otherwise,  the  defendants' 
employee  in  the  business  of  stage  driving,  as  against  them,  would 
be  presumed  to  possess  the  requisite  skill  to  judge  of  the  condition 
of  the  stage  coach,  and  of  its  fitness  for  use.  The  objection  to  proof 
by  plaintiff,  that  it  was  customary  on  the  line  iot  passengers  to  ride 
on  the  outside  of  coaches,  is  equally  meritless. 

The  court  refused  the  following  six  instructions  asked  for  by  de- 
fendants ; 

"If  the  jury  believe  from  the  evidence  that  the  cause  of  the  acci- 
dent which  occasioned  the  plaintiff's  injury  was  the  breaking  of  the 
axletree  of  the  defendant's  coach  from  frost,  and  not  from  any 
defect  in  the  axletree,  then  they  should  find  for  the  defendants." 

"If  the  jury  believe  from  the  evidence  that  the  cause  of  the  accident 
which  occasioned  the  plaintiff's  injury  was  the  breaking  of  the  axle- 
tree  of  the  coach  from  frost,  and  not  from  any  defect  in  the  coach. 
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cn*  in  the  axletrce,  then  whether  the  coach  was  old  and  defective  or 
not,  they  should  find  for  the  defendants." 

"If  the  jury  believe  from  the  evidence  that  it  is  equally  as  probable 
that  the  axletree  brok^  from  the  effect  of  the  frost  as  from  any  defect 
in  the  coach  or  in  the  axletree,  then  the  jury  should  find  for  the 
defendants." 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff's  injury 
resulted  from  sliding,  or  jumping,  from  the  outside  of  the  coach, 
before  the  same  upset,  and  not  from  the  upsetting  of  the  coach,  then 
the  jury  should  find  for  the  defendants/' 

"Whether  the  plaintiff  would  be  justified,  or  not,  in  jumping  or 
sliding  from  the  coach,  in  order  to  avoid  a  greater  apprehended  peril 
(t\di  might  result  to  him  from  awaiting  the  upsetting  of  the  coach, 
yet,  inasmuch  as  that  state  of  facts  is  not  alleged  in  the  declaration, 
the  plaintiff  cannot  recover,  even  although  the  above  state  of  facts 
may  be  true." 

"Unless  the  jury  believe  from  the  evidence  that  all  the  defendants, 
Frink,  Sanger,  Walker  and  Parmerly,  were  joint  owners  of  the 
coach  in  which  the  plaintiff  was  a  passenger  at  the  time  of  die  acci- 
dent, they  cannot  find  for  the  plaintiff." 

The  court  instructed  the  jury,  on  the  part  of  the  plaintiff,  that, 
"If  the  coach  might  have  been  constructed  in  a  manner  that  would 
have  obviated  all  danger  from  frost,  and  still  have  been  suitable  for 
the  business  of  carrying  passengers ;  or  if  the  defendants,  by  housing 
or  taking  the  utmost  care  of  the  coach,  when  it  was  running,  could 
have  prevented  the  action  of  the  frost,  then,  even  if  the  axletree  did 
break  from  frost,  that  would  not  constitute  a  defense." 

The  first,  second  and  third  of  these  instructions  suppose  the  law 
to  be,  that  if  the  injury  arose  from  the  breaking  of  the  axle,  and  that 
frost  was  the  cause  of  the  axle  breaking,  the  defendants  are  without 
faiult,  and,  therefore,  not  liable.  It  does  not  follow  that,  because 
the  axle  broke  from  frost,  the  defendants  were  not  in  fault  It  is  the 
duty  of  common  carriers  of  passengers  to  do  all  that  human  care, 
vigilance  and  foresight  can,  under  the  circumstances,  and  in  view  of 
tlie  character  of  the  mode  of  conveyance  adopted,  reasonably,  to 
guard  against  and  prevent  accidents,  and  consequent  injury  to  pas- 
sengers. They  are  held  to  strict  care  and  vigilance  in  providing  and 
operating  their  respective  modes  of  conveyance,  and  are  liable  for 
the  consequences  of  slight  neglect  or  want  of  care.  The  law  imposes 
upon  them  a  duty  safely  to  carry  those  who  take  passage  with  them, 
so  far  as  by  human  agency,  in  view  of  the  particular  mode  adopted. 
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and  all  attending  circumstances,  is  reasonably  practicable.  2  Kent's 
Com.  600 ;  Angell  on  Carriers,  chapter  U ;  Stokes  v.  Saltonstall,  13 
Pet.  181  (1) ;  McKinney  v.  Neil,  1  McLean,  540  (2) ;  Maury  v.  Tal- 
madge,  2  McLean,  167. 

Frost  may  have  been  die  immediate  cause  of  the  accident,  and 
yet  the  accident  might  have  been  avoided  by  the  exercise  of  that  care 
and  vigilance  incumbent  upon  the  defendants.  If,  for  instance,  the 
axle  was  composed  of  material  peculiarly  subject  to  the  action  of 
frost,  and  the  coach  was  used  at  a  time,  in  a  manner,  or  under  cir- 
cumstances likely  to  produce  a  breaking  of  the  axle,  and  without 
r^ort  to  such  preventive  measures  as  were  practicable,  and  reason- 
ably accessible ;  or,  if  die  cold  was  severe,  and  the  coach  had  been 
unnecessarily  exposed  to  the  action  of  the  frost  and  such  exposure 
increased  the  danger  arising  from  such  cause ;  or,  if  the  defendants 
knew,  or  might  have  known,  by  the  exercise  of  extraordinary  care 
and  attention,  the  danger  of  using  the  coach  in  the  manner  and  under 
the  circumstances  used,  and  this  danger  could  have  been,  by  strict 
vigilance,  avoided,  the  defendants  would,  upon  the  principle  stated, 
be  in  fault,  and  liable.  All  the  facts  being  admitted  supposed  by 
these  instructions,  yet  the  defendants  may  not  have  been  without 
fault 

The  fourth  and  fifth  of  these  instructions  assume,  that  under  the 
allegations  of  the  declaration  the  plaintiff  cannot  recover,  if,  before 
the  actual  overturning  of  the  coach,  by  sliding  or  jumping  there- 
from, although  to  avoid  a  greater  apparent  peril,  the  plaintiff  received 
the  injury.  The  declaration  alleges  that  the  fore  axle  of  the  coach 
broke  down,  and  the  coach  overturned  while  running,  and  that 
thereby  the  plaintiff  was  hurt  and  wounded.  The  evidence  shows 
that  the  plaintiff  was  riding  on  the  outside  of  the  coach  with  the 
driver ;  that  the  axle  broke  in  the  center,  letting  the  coach  down  and 
upsetting  it ;  that  the  plaintiff,  at  the  time  of  the  accident,  or  before 
the  coach  upset,  jumped  or  slid  from  his  seat  to  the  ground ;  and  that 
the  passengers  inside  the  coach  were  not  injured.  It  is  wholly  imma- 
terial whether  the  plaintiff  was  injured  by  the  upsetting  of  the  coach^ 
or  whether  the  axle  having  broke  and  the  plaintiff  thereby  having^ 
been  put  in  actual  peril,  to  avoid  injury,  in  the  exercise  of  ordinary 
discretion,  jumped  to  the  ground,  and  in  so  jumping  received  the 
injury.    Passengers  have  a  right,  the  best  they  may,  to  extricate 


1.  Stokes  f/.  Saltonstall,  13  Pet.  2.  MicKinney  v.  Neil,  1  McLean. 
181,  is  reported  in  7  Am.  Neg.  Cas.  540,  is  reported  in  7  Am.  Neg.  Cas. 
297.  612. 
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themselves  from  peril,  the  {auk  of  the  carrier ;  and  if  in  obeying  the 
dictates  of  their  nature,  and  without  such  rashness  as  the  circum- 
stances would  not  reasonably  excuse,  they  meet  an  tmlooked  for  in- 
jury, the  carrier  is  still  liable^  for  the  injury  is  the  result  of  his  wrong. 
The  breaking  of  the  axle,  in  this  case,  was  the  direct  and  proximate 
cause  of  the  injury,  and  a  part  of  the  accident  out  of  which  it  arose. 
The  fact  that  the  plaintiff  was  riding  on  the  seat  with  the  driver, 
makes  no  difference.  It  is  not  pretended  that  the  conduct  of  the 
plaintiff  produced,  or  contributed  to  produce,  the  accident,  of  which 
the  injury  was  the  consequence ;  and  unless  it  did,  it  ts  not  a  case 
of  injury  resulting  from  the  plaintiff's  wrongful  act,  or  the  concurring 
wrong  of  both  parties. 

He  was  so  riding  by  the  permission  of  the  defendants,  and  although 
the  danger  of  injury  in  case  of  accident  was  thereby  increased,  this 
would  not  exonerate  the  defendants  from  liability  for  their  negli- 
gence. McKinney  v.  Neil,  1  McLean,  540 ;  Owners  of  Steamboat 
Farmer  v.  McCraw,  26  Ala.  189. 

The  sixth  of  these  instructions  assumes,  that  to  maintain  the 
action,  the  plaintiff  must  prove  that  all  the  defendants  were  joint 
owners  of  the  stage  line.  This  is  not  the  law.  The  declaration  is 
founded  up<m  the  common  law  regulating  common  carriers ;  and  this 
law  imposes  a  duty  upon  them  by  reason  of  their  calling,  from  con- 
siderations of  public  policy,  and  without  regard  to  contract.  It  is 
true,  that  the  law  presumes  or  implies  from  the  fact  of  receiving,  as 
common  carriers,  the  passenger  to  carry  for  hire,  a  contract.  But 
the  plaintiff  had  his  election  to  sue  in  assumpsit,  declaring  upon  the 
contract,  express  or  implied,  or  in  case,  for  tort,  declaring  upon  the 
breach  of  duty  imposed  by  the  law.  He  chose  the  latter,  and  was 
not  compelled  to  maintain  his  action,  to  prove  all  guilty,  or  the 
deged  relation  of  all  the  defendants  to  each  other. 

If  the  defendants  were  joint  owners  of  the  stage  line,  and  the  acci- 
dent and  injury  arose  from  the  fault  of  either  of  them  or  their  serv- 
ants, each  and  all  were  guilty.  If  but  a  portion  of  them  were  pro- 
prietors of  the  line,  then  such  proprietors^  and  each  of  them,  were 
guilty,  if  the  accident  and  injury  arose  from  the  fault  of  any  of  them 
or  of  their  servants.  It  is  urged  that,  as  the  declaration  alleges,  that 
all  of  the  defendants  were  joint  proprietors ;  unless  this  be  proved,  the 
dUgata  and  probata  do  not  correspond,  and  the  plaintiff  must  there- 
fore fail.  This  would  be  true  were  the  contract  declared  on,  or  were 
it  the  substance  of  the  cause  of  action ;  but  it  is  not  true  when  the 
actioa  is  in  form  ex  deUdOf  and  founded  solely  on  a  breach  of  the  com- 
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moo  law  dot;  of  common  carriers.  In  case,  generally,  the  plaintiff 
may  recover  against  so  many  as  he  proves  guilty  of  the  alleged 
wrong,  although  he  may  have  alleged  the  wrong  to  have  been 
committed  jointly  by  all  of  them,  if,  indeed,  in  contemplation 
of  law  the  wrong  can  jointly  be  committed.  There  is  a  class 
of  cases  arising  out  of  contract,  where,  by  reason  of  the  con- 
tract, the  law  raises  a  duty,  for  the  breach  of  which  duty  an  action 
on  the  case  may  be  maintained ;  and  in  such  cases  the  contract  being 
the  basis  and  gravamen  of  the  suit,  must  be  alleged  and  proved. 
Where,  too,  from  the  facts  the  duty  arises,  and  there  is  also  a  con- 
tract which  is  alleged  and  made  the  substance  and  gist  of  the  cause 
of  action,  although  the  action  be  case,  it  being  substantially  founded 
upon  contract,  the  rights  of  the  parties  will  be  governed  by  the  law 
of  contract. 

But  when  the  ^t  of  the  action  is  a  breach  of  duty  and  not  of  con- 
tract, and  the  contract  is  not  alleged  as  the  cause  of  action,  and  when, 
from  the  facts  alleged,  the  law  raises  the  duty  by  reason  of  the  calling 
of  the  defendant — as  in  case  of  innkeepers  and  common  carriers — 
and  the  breach  of  duty  is  solely  counted  upon,  the  rules  applying  to 
actions  ex  delicto  determine  the  rights  of  the  parties.  1  Chitty's  PI., 
87,  88;  Wright  v.  Gear,  6  Vt.  151;  Bank  of  Orange  v.  Brown,  3 
Wend.  158;  6  Watts,  47;  Bretherton  v.  Wood,  3  Brod.  and  Bing. 
54  (1);  McCali  v.  Forsyth,  4  Watts  and  Serg.  179;  19  Wend.  534; 
Angell  on  Carriers,  sees.  422  to  429. 

The  instruction  given  by  the  court  for  the  plaintiff  was  doubtless 
intended  as  a  qualification  of  instructions  given  for  the  defendants, 
but  in  any  light  was  calculated  to  mislead  the  jury,  and  if  held  to  be 


1.  In  Bkbthektom  v.  Wood,  S 
B.  &  B,  S4,  which  was  an  action 
against  ten,  the  plaintiff  declared, 
(hat  they  were  proprietors  of  a  stage 
coach,  for  the  conveyance  o[  passen- 
gers for  hire  from  A  to  B;  and  that, 
being  so,  they  received  the  plaintiff 
as  an  outside  passenger,  to  be  safely 
conveyed  thereon  from  A  to  B,  for 
hire  to  them  in  that  behalf;  and  that 
by  reason  thereof  they  ought  to  have 
safely  conveyed  him  accordingly; 
and  assigned  for  breach,  that  they 
conducted  themselves  so  carelessly 
in  this  behalf,  that  by  and  through 
the  cardessness,  unskillfulne«s,  and 


default  of  themselves  and  their  serv- 
ants, the  coach  was  upset,  by  means 
nliereof  the  plaintiff  was  hurt,  and 
sustained  other  injiu-ies:  a  jury  hav- 
ing found  a  verdict  agaitist  eight 
only,  and  in  favor  of  the  other  two. 
and  judgment  being  entered  accord- 
ingly:— Held,  that  as  the  action  was 
founded  on  a  breach  of  duty,  im- 
posed by  the  custom  of  the  realm, 
whkh  was  a  breach  of  the  law,  and 
as  the  declaration  was  framed  on  a 
misfeasance,  sucti  verdict  and  judg- 
ment were  not  erroneous,  and  they 
were  tt>er<iore  affirmed  in  the  Ex- 
clwquer  Chamber. 
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the  Uw,  would  extend  the  liability  of  common  carriers  of  passengers 
to  a  most  tmreasonable  point.  Common  carriers  of  passengers  are 
not  insurers  against  all  injury  or  damage. 

Although  the  law  requires  the  highest  degree  of  care  on  the  part 
of  the  defendants,  and  holds  them  liable  for  slight  negligence,  it  does 
not  require  of  them  unreasonable  or  impracticable  vigilance.  The 
language  of  the  law  must  be  viewed  in  a  practical  and  common  sense 
light,  and  so  applied  in  the  administration  of  justice.  What  is 
reasonable  and  practicable  under  one  condition  of  things,  may  not  be 
under  another.  What  in  one  case  would  be  accessible,  and  facilitate 
the  convenience  and  safety  of  travel,  in  another  and  under  different 
circumstances  might  be  inaccessible,  and  destructive  of  the  particular 
enterprise.  The  axle  might  have  been  constructed  of  wood  or  other 
material  than  iron,  and  have  been,  perhaps,  suitable  to  the  business, 
which  frost  would  not  affect,  and  yet,  upon  the  whole,  not  have  been 
as  safe,  or  fit  for  the  particular  use.  The  housing  of  the  coach  might, 
from  the  condition  of  the  country,  have  been  impracticable. 

If  the  same  aots  of  care  and  precaution  practicable  in  the  most 
populous  countries  and  under  the  most  favorable  circumstances  were 
required  to  fill  the  measure  of  the  law,  under  a  condition  of  things 
entirely  different  existing  in  a  new  country,  the  effect  would  be  to 
discourage  enterprise  of  the  character  in  question,  and  to  lessen  the 
facilities  for  public  travel  of  the  people  of  the  newer  portions  of  our 
country.  The  law  is  not  designed  to  work  such  a  result.  The  true 
question  for  inquiry  was:  Would  a  person  of  extraordinary  pru- 
dence and  caution,  intending  to  afford  the  greatest  ^security  to  pas- 
sengers, and  at  the  same  time  afford  reasonable  facilities  to  travel, 
under  all  the  circumstances  have  acted  differently?  It  is  impossible 
by  the  use  of  language  to  define  negligence  in  fact,  applicable  alike  to 
all  circnmstances  and  conditions  of  things ;  and  all  that  can  be  done 
in  determining  in  any  given  case  whether  there  is  or  is  not  negli- 
gence, is,  in  view  of  all  the  surrounding  facts,  the  nature  of  the 
means  employed  and  the  character  of  the  enterprise,  by  the  exercise 
of  the  reason  to  form  a  judgment  as  to  whether  it  does  or  does  not 
exist  Beers  v.  Housatonic  R.  R.  Co.,  19  Conn.  666. 
Judgment  reversed  and  cause  remanded. 

STAGE  COACH  OVERTURNED— CARRIERS.— In  an  ac- 
tion  for  damages  for  injuries  sustained  by  plaintiff  by  the  overturning 
of  a  coach,  the  declaration  stated  that  defendants,  Tuller  and  others, 
were  owners  of  a  stage  coach,  for  conveying  passengers  from  Terre 
Haute  to  Trenton,  Illinois,  for  hire ;  that  plaintiff  Rosannah  Talbot, 
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on  January  10, 1867,  became  a  passenger,  to  be  safely  carried  in  said 
coach  from  Greenup  to  Terre  Haute,  for  which  she  paid  her  fare ;  that 
defendants  received  her  as  a  passenger,  to  be  salEely  carried ;  that 
defendants  did  not  use  proper  care,  but  neglected  to  do  so ;  that 
while  on  the  way  the  coach  was  by  the  negligence  and  carelessness  of 
the  driver,  the  servant  of  the  defendants,  overturned,  whereby  plain- 
tiff's collar  bone  was  broken,  and  she  was  otherwise  bruised  and 
injured  and  became  sick,  sore,  and  lame,  and  so  continued  until  the 
commencement  of  the  suit,  whereby  she  suffered  pain,  was  put  to 
expense  in  the  sum  of  $200  in  endeavoring  to  be  cured  and  was 
prevented  from  prosecuting  her  journey,  and  was  put  to  $200  expense 
in  her  support    Damages  were  laid  at  $6,000.    Trial  by  jury ;  verdict 
for  plaintiff  for  $1,060.    New  trial  refused  and  defendants  appealed. 
On  appeal  the  instructions  of  the  court  below  were  reviewed  and 
sustained.   It  was  held  that  common  carriers  of  persons  are  required 
to  do  all  that  human  care,  vigilance  and  foresight  reasonably  can 
under  the  circumstances,  and  in  view  of  the  character  and  mode  of 
conveyance  adopted,  to  guard  against  accidents  and  consequential 
injury.    But  this  rule  does  not  require  such  a  degree  of  vigilance  as 
will  be  wholly  inconsistent  with  the  mode  of  conveyance  adopted,  and 
render  its  use  impracticable.    Nor  does  it  require  the  utmost  degree 
of  care  the  human  mind  is  capable  of  inventing,  but  the  highest 
degree  of  practicable  care  consistent  with  the  mode  of  transporta- 
tion used.    It  is  the  duty  of  stag^  coach  proprietors  to  furnish  com- 
petent and  careful  drivers  and  where  a  substitute  to  a  regular  driver  is 
employed,  the  proprietors  are  liable  for  his  incompetency  or  careless- 
ness in  driving.    Judgment  for  plaintiff  affirmed.    S.  B.  Gookins, 
appeared  for  plaintiff  in  error;  C.  H.  ConstablB  and  O.  B.  FiCK- 
LiN,  for  defendants  in  error.    Opinion  by  Walker,  J.    Supreme 
Court,  lUinois,  January  Term,  i860.      Toller  et  al.   ▼.  Tftll)Ot» 
23  HI.  857. 


GALENA  AND  CHICAGO  UNION    RAILROAD 

COMPANY  V.  YARWOOD(i). 

Supreme  Court,  Illinois,  June,  1834^ 
[Reported  in  15  lU.  468.] 

PASSENGER  JUMPING  FROM  DERAILED  CAR.  —A  passenger  who 
was  informed  that  the  passenger  cars  were  full,  but  that  h«  might  ride 
in  the  baggage  car,  and  he  engaged  in  a  playful  scuffle  with  some  com- 
panions  who  chased  him  into  a  passenger  car  in  which  he  remained 
until  it  was  derailed,  when  he  jumped  from  it  and  broke  his  leg  and  the 

1.    Cited  in  Galena,  etc.,  R.  R.  Co.       Lane,  83  111.  448,  9  Am.  Neg.  Gas.  22S 
V.  Fay,  16  111.  558,  9  Am.  Neg.  Cas.     past. 
216,  /0J/;  (Peoria  &  R.  I.  R.  Co.  v. 
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bttggage  car  m  ydtndii  h«  took  passage  remained  on  the  track,  cannot  re- 
cover Tor  the  injury  (1). 

Causb  heard  before  J.  G.  Wilson,  Judge,  and  a  jury,  at  February 
Term,  1854,  of  Kane  Circuit  Court.  Verdict  and  judgment  for  plain- 
tiff for  $1,000.    Motion  for  new  trial  overruled.    Judgment  reversed. 

CouiNs  &  WiLUAMS,  for  appellants. 

BiuLCKWELL  &  BbckwitBi  for  appdlee* 

Scates,  J. — The  question  is :  Ought  a  new  trial  to  be  granted  to 
the  plaintiffs,  on  account  of  the  insufficiency  of  the  evidence,  and 
the  instructions  given  and  refused  in  the  trial  below?  The  action 
was  brought  by  defendant  for  injuries  received  on  account  of  the 
carelessness  of  the  plaintiffs  and  servants,  in  their  business  as  com- 
mon carriers  of  passengers.    First,  a$  to  the  law. 

The  court  gave  twenty-one  instructions  for  defendant,  to  all  of 
which  exceptions  were  taken ;  but  assignment  of  errors  is  to  4th  to 
17th  inclusive,  and  a  refusal  to  give  the  third  of  plaintiff's  series.  The 
latter  is,  "  that  the  defendant  (plaintiffs  here)  as  a  common  carrier  of 
passengers,  is  not  an  insurer  of  personal  safety  against  all  accidents, 
but  is  liable  only  for  the  want  of  such  care  and  diligence  as  is  char- 
acteristic of  cautious  persons ;  and  if  the  defendant  exercised  such 
care  and  diligence  in  the  transportation  of  the  plaintiff,  then  the 
plaintiff  cannot  recover  in  this  action.'' 

The  first  part  of  this  instruction  would  be  correct.  This  is  the  rule 
of  the  American  courts.  2  Kent  Com.,  600 ;  Story  on  Bailments,  sec. 
600;  Angell  on  Carriers,  sees.  522,  535,  568.  In  Ingalls  v.  Bills,  9 
Mete.  1  (2),  the  court  gave  a  lengthy  examination  to  the  English 


1.  In  Gaijbna  &  Chicaoo  UmoN 
R.  R.  Co.  V.  Yarwood,  17  111.  609 
(1856),  a  -subsequent  appeal  on  the 
case  at  bar,  it  was  held  that  the  pre- 
ponderance of  evidence  was  not  such, 
on  this  trial  as  it  was  on  the  former 
(above  reported)  as  to  demand  the 
interposition  of  the  court  On  the 
trial  there  was  a  verdict  for  plaintiff 
for  $2,500  and  judgment  rendered 
accordingly.  Defendant  appealed 
on  the  ground  of  erroneous  instruc- 
tions on  the  question  of  negligence. 
It  wais  held  that  a  paisseng^r  in  a 
railroad  car  need  only  show  that  he 
has  received  an  injury,  to  make  a 
frima/acU  case  against  the  carrier; 
the  latter  must  rebut  the  presump- 
iz — 14 


tion,  in  order  to  exonerate  himself. 
Negligence  is  a  que^ion  of  fact, 
which  the  jury  should  pa-ss  upon. 
Persons  in  positions  of  great  peril 
are  not  required  to  exercise  all  the 
presence  of  mind  and  care  of  a  pru- 
dent, careful  man;  the  law  makes 
allowances  for  them  and  leaves  the 
circumstances  of  their  conduct  to 
the  jury.  Several  of  the  inBtructtons 
being  contrary  to  the  rulings  thus 
laid  down,  judgment  was  reversed. 
Opinion  by  8CAT88,  Cb.  J. 

Compare  Galena  &  Chicago  Union 
R.  R.  Co.  V.  Fay,  16  111.  658,  case 
next  reported. 

2.  See  this  case  reported  with  the 
Massachusetts  cases,  page  426,  post. 
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authorities  to  show  that  they  are  not  to  be  understood  as  going  this 
length  of  putting  them  upon  the  same  liability  ok  common  carriers 
of  goods.    But,  on  the  other  hand,  the  uniform  current  of  authori- 
ties in  both  Elngland  and  the  United  States  is  uniform  as  to  their 
liability  for  slight  negligence,  and  in  holding  them  to  the  utmost  prti* 
dence  and  caution.    Stokes  v.  Saltonstall,  13  Pet.  190  (1) ;  Phila- 
delphia and  Reading  R.  R.  Co.  v.  Derby,  14  How.  U.  S.  468 ;  Ingalls 
V,  Bills,  9  Met.  1 ;  Angell  on  Carriers,  sec  568 ;  Christie  v.  Griggs, 
2  Campb.  79  (2).    The  latter  part  of  the  instruction  has  adopted,  as 
the  true  definition  of  the  degree  of  diligence  required,  the  language 
of  Savage,  Ch.  J.,  in  his  argument  in  Camden  and  Amboy  R.  R.,  etc., 
V.  Burke,  13  Wend.  629.    The  expression  was  incidentally  used  in 
argument  without  any  intention  of  defining  exactly  the  degree  of 
diligence;  and  although  quoted  by  Angell  on  Carriers,  sec.  523,  yet 
it  is  for  the  purpose  of  showing  the  distinction  taken  in  the  case, 
between  the  carriers  of  passengers  and  carriers  of  goods,  as  to  the 
degree  of  liability.    It  is  too  narrow,  and  does  not  express  the  full 
degree  of  plaintiff's  liability  as  common  carriers  of  passengers.     The 
law  is  well  and  fully  laid  down  in  Stokes  v.  Saltonstall,  13  Pet.  190, 
in  relation  to  stage  coach  proprietors.    There  is  no  reason  for  a  dis- 
tinction as  to  railroads,  but  the  same  degree  of  diligence  has  been 
required  in  numerous  decisicMis ;  and  no  more  has  been  exacted  in 
any  I  have  met  with.    Angell  on  Carriers,  sees.  78,  538,  and  author- 
ities referred  to. 

I  need  not  copy  the  several  instructions  objected  to,  which,  we 
think,  lay  down  the  law  correctly. 

The  fourth  instruction  has  expressed  the  rule  in  relation  to  the 
degfree  of  diligence  required,  stronger  than  we  have  met  with  it  in 
the  authorities.  They  are  required  to  use  extraordinary  care  and 
diligence,  which  imposes  liability  for  slight  neglect ;  but  this  instruc- 
tion says  the  "smallest  neglect." 

We  see  no  particular  objection  to  any  of  -the  other  instructions, 
except  the  11th  and  13th.  The  others  state  abstractly  correct  prop- 
ositions of  law,  in  connection  with  particular  portions  of  the  evidence. 

The  11th  and  13th  instructions  given  are:   "That  the  fact  that  the 

1.  Stokes  V.  Saltonstall,  13  Pet.  down,  and  the  plaintiff,  travellins:  bj 
181,  190,  is  reported  in  7  Am.  Neg.  it  as  a  passenger,  was  hurt,  it  was 
Gas.  297.  held,    to    prove    negligence,     it    is 

2.  In  Chsistib  v.  Griggs,  S  fritna  facie  taough  to  give  evidence 
Campb.  79,  an  action  against  a  pro-  of  the  coach  having  broken  down; 
prietor  of  a  stage  coach  for  negli-  from  which  negligence  will  be  pre^ 
gence,    whereby    the    coach    broke  sumed. 
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plaintiff  jumped  from  the  cars,  whHe  they  were  in  motion,  to  the 
ground,  and  thus  sustained  the  injury  complained  of,  will  not  deprive 
him  of  a  right  to  recover  against  the  defendants,  if  the  jury  believe, 
from  the  evidence,  that  an  accident  had  occurred ;  that  the  cars  were 
ofif  the  track,  and  running  at  the  rate  of  from  three  to  five  miles 
per  hour ;  and  the  plaintiff  had  reasonable  grounds  to  believe,  and 
did  believe,  that  his  life  or  limbs  were  in  danger,  and  that  it  was 
necessary  to  leap  from  the  cars,  in  order  to  avoid  the  danger  which 
threatened  him."  "13th.  That  the  fact  that  the  plaintiff  was  a  few 
minutes  previous  to  the  occurrence  of  t^e  accident  and  injury, 
scuffling  and  playing  in  a  sportive  manner,  with  others  on  tHe  car, 
will  not  deprive  the  plaintiff  of  his  right  to  recover,  from  the  defend- 
ants, if  the  jury  believe  from  the  evidence,  that  the  defendants,  or 
their  agent,  were  guilty  of  any  neglect,  however  slight,  whereby  the 
accident  and  injury  occurred,  unless  the  jury  further  believe  that 
such  .scufHing  and  playing  contributed  to  produce  the  injury.''  It 
requires  gjeat  caution  and  circumspection  in  courts,  when  instruc- 
tiooes  of  this  character  are  asked,  to  avoid  injustice  to  the  opposite 
party.  To  state  a  portion  only  of  the  material  facts  connected  with 
a  particular  transaction,  and  omit  other  material  ones,  which  might 
pot  a  very  different  phase  upon  it,  and  tell  the  jury  if  they  believe  that 
such  facts  are  proven  and  true,  then  the  right  is  with  the  party,  may, 
and  frequently  does,  lead  the  jury  to  regard  the  facts  so  stated  as  the 
only  important  facts  in  that  connection.  And  it  not  unfrequently 
happens  that  very  unimportant  if  not  immaterial  facts  are  selected 
for  this  purpose.  We  so  regard  the  facts  set  forth  in  the  13th  instruc- 
tion. Few  persons  would  feel  authorized,  from  reading  the  instruc- 
tion, to  follow  up  the  acts  of  defendant  here,  which  really  constituted 
his  negligence  in  the  matter,  and  lyhich  that  "scuffling  and  playing 
contributed  to  produce''  instead  of  the  injury ;  and  which  acts  of  his, 
subsequent,  rather  caused  him  the  injury. 

Some  portion  of  the  facts  should  be  considered  in  connection  with 
these  two  instructions. 

The  passenger  train,  on  the  day  of  the  injury,  consisted  of  a  bag- 
gage car  next  the  tender,  then  a  secqnd-class,  and  lastly  a  first-class 
passenger  car.  The  two  passenger  cars  were  full,  and  some  left 
standing.  The  plaintiff  and  two  others,  all  young  men,  offered  them- 
sehres  at  Elgin  as  passengers  to  Clinton,  a  few  miles  distant,  and  the 
next  station.  They  were  told  by  the  conductor  that  the  passenger 
cars  were  full,  but  they  could  go  in  the  baggage  car.  They  got  into 
it— in  which  there  were  only  two  or  three  others,  employees  on  the 
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train.  It  was  in  August,  aad  the  weather  hot.  Soon  after  the  train 
left  Elgin  these  three  passengers,  having  neither  coats,  vests,  nor 
suspenders  on,  commenced  playing  and  scufHing,  to  pull  each  other's 
linen  out  of  their  breeches.  This  continued  until  one  ran  out  of  the 
baggage  car  through  the  passenger  cars,  and  one  or  both  the  others 
after  him,  which  was  just  before  the  cars  were  thrown  off  the  track. 
When  thrown  off  the  track  the  plaintiff  below  had  quit  scuffling. 
He  was  in  the  forward  end  of  the  hindmost  car,  but  inade  it  When 
the  train  reached  a  portion  of  the  road  built  with  wooden  rails,  and 
a  ribbon  plated  with  flat  bar  iron,  from  some  cause,  possibly  a  snake 
head,  a  piece  of  the  flat  iron  plating  was  torn  up  by  the  wheels,  and 
which  threw  the  hind  trucks  of  the  second  and  forward  trucks  of  the 
first-class  cars  off  the  rails.  Tlie  jumping,  jerking,  and  roughness  of 
the  motion,  created  great  excitement  and  commotion.  The  whistle 
caused  the  brakes  to  be  put  on.  Defendant  rushed  out  of  the  for- 
ward end  of  the  car,  and  jumped  from  the  platform,  by  which  his  leg 
was  broken.  The  train  ran  about  thirty  feet,  or  the  lengthy  of  the 
car,  after  he  jumped.  The  speed  on  this  part  of  the  road  was  twelve 
to  fifteen  miles  an  hour.  Witnesses  gave  an  opinion  that  the  train 
was  moving  at  the  rate  of  three  to  five  miles  at  the  time  plaintiff  and 
two  or  three  others  jumped.  Much  other  evidence  was  ^ven  in 
relation  to  the  manner  of  building  this  road,  its  ccKidttion,  and  the 
care  and  diligence  of  its  police,  and  repairs.  This  portign  was  flat 
bar ;  road  passed  over  by  police  between  every  train ;  roadbed  firm 
and  ballasted ;  and  that  snake  heads  were  made  by  breaking  of  spike 
heads,  and  no  means  of  preventing  it  known ;  that  passage  of  loco- 
motive may  break  a  spike  head,  and  turn  up  a  snake  head  under  its 
own  train.  There  is  no  protrf  that  the  alarm  whistle  was  delayed  w 
neglected,  or  that  the  brakes  were  not  put  on  in  a  reasonable  time. 
No  neglect  is  proven  on  the  plaintiffs'  servants  on  the  train,  by  show- 
ing any  particular  act  done  or  omitted.  Nor  is  there  particular 
proof  that  any  part  of  this  portion  <A  the  road  was  not  at  that  time 
in  good  order  for  this  kind  of  road. 

By  the  law  they  are  bound  to  the  utmost  diligence  and  care,  and 
are  liable  for  slight  negligence.  Procrf  that  defendant  was  a  passen- 
ger, the  accident,  and  the  injury,  make  a  prima  facie  case  of  negli- 
gence. This  is  done,  and  the  burden  of  explaining  is  thrown  upon 
the  plaintiffs. 

One  explanation  is,  that  his  negligence  in  leaping  from  the  car, 
when  there  was  no  danger  on  it,  occasioned  his  injury.  The  car  was 
not  overturned,  nor  was  any  one  injured  who  remained  in  it.  Doubt- 
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less,  the  leaping  was  the  immediate  cause  of  ttie  injury.  But  this  is 
answered  by  the  circumstances.  Such  an  act  the  law  deems  a  natural 
and  prudent  precaution  to  extricate  a  person  from  peril,  under  such 
circumstances,  as  for  the  moment  present  it  as  the  least  evil  of  a 
perilous  alternative.  Siory  on  Bailments,  sec.  598 ;  Jones  v,  Boyce, 
1  Stark.  493  (1) ;  McKinney  v.  Neil,  1  McLean,  540  (2) ;  Stokes  v, 
Saltonstall,  13  Pet.  181 ;  Ingalls  z/.  Bills,  9  Mctc.  1 ;  Angell  on  Car- 
riers, sec.  547.  But  a  rash  and  undue  apprehension  of  danger  on 
the  passengers'  part  may  not  justify  the  act  as  without  culpability. 
It  is  not  to  be  expected  that  passengers,  under  such  circumstances 
of  apparent  peril  and  excitement,  and  frequently  of  great  confusion, 
can  exercise  any  great  degree  of  calmness  and  deliberation ;  nor  are 
we  very  well  qualified  to  judge  for  them,  upon  hearing  a  relation  of 
the  facts.  All  must  be  left  to  a  jury.  We  cannot  condemn  this  act, 
under  these  circumstances,  by  a  knowledge  of  the  final  issue  of  it. 

Another  answer  given  to  the  prima  facie  case  is  to  be  found  in  the 
fact,  that  the  passenger  cars  being  full,  the  defendant  was  received 
as  a  passenger  into  the  baggage  car.  The  law  requires  common 
carriers  of  passengers  to  take  and  carry  every  one  who  desires  to  go, 
provided  they  have  room,  and  there  be  no  objection  on  account  of  the 
condition,  habits,  character,  deportment,  or  purposes  of  the  passen* 
ger.  Jencks  v.  Coleman,  2  Summ.  221 ;  Angell  on  Carriers,  sec.  524 ; 
Story  on  Bailments,  sees.  591,  591  a.  But  at  the  same  time  they 
have  the  right  to  prescribe  reasonable  rules  and  regulations  for  the 
convenience,  safety,  and  comfort  of  themselves  and  passengers. 
Jencks  v.  Coleman,  ubi  supra ;  Angell  on  Carriers,  sec.  530. 

Herein  lies  the  merits  of  this  case.  The  passenger  cars  were  full, 
and  plaintiff  was  so  notified.  He  was  received,  and  took  passage  for 
this  trip  in  the  baggage  car.  The  contract  was  for  a  passage  in  that 
car.  The  carrier  would  have  no  right  to  overload  and  crowd  pas- 
sengers already  in  the  other  cars.  When  passengers  take  their  seats, 
they  are  entitled  to  occupy  as  against  the  carrier  and  subsequent 
passengers.  While  this  right  is  recognized  and  protected  to  them, 
they  are  required  to  conduct  themselves  with  propriety,  not  violat- 
ing any  reasonable  regulation  of  the  train ;  nor  have  they  a  right  to 

L   Ifl  JOMBS  V.  BovcH,  1  Stark,  coach,  whereby  his  leg   is   broken, 

463,  It  was  held  that  if,  through  the  the  proprietor  will  be  responsible  in 

(ieiaiilt  of  a  coach  proprietor  in  neg-  damages,   although   the    coach   was 

letting  to  provide  pnoper  means  of  not  actually  overturned, 

conveyance,  a  passenger  is  placed  in  2.    McKinney  v.  Neil,  1  McLean, 

•0  i»erilons  a  situation  as  to  render  it  540,  rs  reported  in  7  Am.  N«g.  Gas. 

pmdent  for  him   to   leap  from  the  612. 
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interfere  with  the  seats  and  accommodations  possessed  and  secured 
by  other  passengers;  they  are  not  entitled  to  make  the  length  and 
breadth  of  the  train  a  common  possession ;  nor  should  they  disturb 
the  quiet  and  convenience  of  others,  or  interfere  with  the  manage- 
ment of  the  train  by  passing  from  car  to  car,  unless  for  seasonable 
refreshment  and  other  reasonable  purposes. 

The  proofs  show  in  this  case  that  the  baggage  car  was  not  thrown 
off  the  track,  nor  in  any  danger.  Had  the  plaintiff  below  remained 
in  the  car  in  which  he  engaged  his  passage,  and  in  which  plaintiffs 
here  agreed  to  receive  and  take  him,  the  necessity  for  leaping  off 
would  not  have  arisen,  even  in  the  mind  of  a  timid  person.  But  he, 
with  the  others  taking  passage  in  the  same  car  with  him,  got  into  a 
play  and  scufQe,  which  brought  on  a  racing  through  the  other 
crowded  cars;  and  in  one  of  which  plaintiff  was  brought  to  that 
apprehension  of  imminent  peril  which  induced  him  to  leap  from  the 
car.  Had  he  remained  in  the  baggage  car  he  would,  doubtless,  have 
been  preserved  from  this  injury.  This  was  culpable  negligence  in 
him  to  put  himself  into  the  position,  and  contrary  to  the  terms  upon 
which  he  was  received  as  a  passenger,  which  made  the  leap  necessary 
to  escape  the  peril. 

The  11th  instruction  embodies  the  facts,  of  the  cars  being  off  the 
track,  the  rate  of  speed  they  were  going,  and  the  leap;  and  then 
directs  the  jury  to  justify  the  leap,  if  the  other  facts  presented  reason- 
able grounds  of  apprehension.  All  the  facts  may  be  so,  and  yet  if 
he  brought  this  peril  on  himself  alone  he  might  still  not  be  entitled  to 
recover.  Notwithstanding  this  proof  was  before  the  jury,  this  in- 
struction does  not  leave  the  conclusion  to  be  drawn  open  to  be  varied 
by  it. 

The  13th  instruction  is  obnoxious  to  the  same  objections.    The 

""scuffling  and  playing"  did  not  produce  the  injury.  They  were 
mere  inducements  to  the  acts  that  followed,  the  chase  through  the 
cars,  the  obtrusion  upon  the  rights  of  the  other  passengers,  and  the 
going  into  the  position  of  danger.  The  instructions  being  predicated 
upon  the  facts  or  part  of  the  facts  should  have  been  so  draiwn  as  to 
allow  the  jury  to  arrive  at  a  conclusion  upon  all  the  material  facts 
bearing  upon  the  point  or  question  instructed  upon. 

These  companies  operate  with  a  powerful  and  dangerous  ag^nt, 
and  must  be  held  to  a  strict  liability  for  care,  skill,  caution,  and  dili- 
gence. But  at  the  same  time  we  must  expect  a  proportionate  degree 
of  prudent  discretion  in  the  travelling  public,  according  to  the  degree 
of  danger  in  this  mode  of  conveyance,  so  that  this  liability  of  com- 
panies may  not  be  unnecessarily  increased. 
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We  think  the  11th  and  13th  instrtKtions  should  have  been  modi- 
fied.  Nor  are  we  able  at  all  to  arrive  at  the  same  conclusion  with  the 

■ 

V^t  upon  the  facts,  taking  the  defendant's  conduct  in  changing 
<^ars  into  consideration,  and  which  seems  to  have  been  excluded  by 
^'^ese  instructions.    The  question  is  a  new  one  here,  and  for  greater 

^tisfaction  in  settling  a  precedent,  we  will  send  the  cause  back  for 

bother  trial. 
Judgment  reversed. 


QALENA  AND  CHICAGO  UNION  RAILROAD 

COMPANY  V.  FAY. 

Supreme  Courts  Illinois^  June  Term,  iS^S- 
[Reported  in  16  IH.  558.] 

ttmER  AND  PASSENGER—MUTUAL  NEGLIGENCE. —The  doc- 
^^^^  in  relation  to  the  mutual  negligence  of  parties,  in  causing  an  in- 
l^^Xi  as  affecting  the  right  ol  parties  to  recover  therefor,  is  applicable 
^passengers  carried  upon  railroads. 

SAME — DUTIES. — A  passenger  takes  all  the  risks  incident  to  the  mode 
<>^trarvel,  anfcl  the  character  of  the  means  of  conveyance  which  he  selects; 
^  the  care,  vigilance  and  skill  af  the  parties  furnishing  Hhe  conveyance, 
shoultj  be  adapted  to  it;  the  earner  and  the  passenger  owing  reciprocal 
<lwies  each  to  the  other. 

CONDUCT  OF  PASSENGER— EVIDENCE— The  conduct  of  passen- 
Sers  on  a  railroad,  on  the  'happening  of  an  accident,  though  not  in  the 
presence  of  a  party  who  is  injured,  may  be  given  im  proof,  to  show  how 
^  appoLrent  danger  impressed  others. 

WPEAC3HING  WITNESS.— Where  a  proper  foundation  has  been  laid  for 
'^  &  witness  may  be  inquired  of  as  to  what  another  witness  stated  in 
reference  to  his  own  conduct,  and  that  of  the  plaintiff,  just  prior  to  an 
^>^ent,  for  the  purpose  ol  impeaching  the  witness  by  showing  a  con- 
^iction  to  his  previous  answer. 

^WER  NOT  AN  INSURER.— A  carrier  of  passengers  is  not  an  in- 
^^^  against  all  accidents,  but  is  liable  only  for  the  want  of  a  suitable 
^Kgree  of  care,  diligence  and  skill. 

^^"fl^lBUTORY  NEGLIGENCE— If  a  passenger  on  a.railroad  car  is 
^^ty  qI  negligence,  by  unnecessarily  exposing  himself  to  danger,  by 
^^"l^ing  or  scuffling  on  the  cars,  or  by  imprudently  and  unnecessarily 
^sit^^  from  one  car  to  another  wliile  the  cars  are  in  motion,  and  re- 
^'^^s  an  injury,  and  his  carelessness  or  imprudence  has  contrrbuled  in 
-  ^  ^ay  to  produce  the  injury,  he  cannot  recover  for  it 

^""^If  a  passenger  on  a  railroad  car  imprudently  and  carelessly  ex- 

^^^  himself  to  danger,  1>y  scuffling  or  playing,  and  is  injured  while 

^^^S  transported  on  the  cars,  and  his  imprudence  or  carelessness  has 
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in  any  way  contributed  to  produce  the  injury,  he  cannot  recover  for  it; 
nor  is  it  necessary  that  the  impmdexKe  or  carelessness  of  the  passenger 
should  be  restricted  to  the  moment  of  the  accident 

SAME.— If  a  passenger  Who  is  being  conveyed  on  a  railroad  car  is  gailty 
of  a  want  df  reasonable  care»  and  his  want  of  -such  care  concurs  with 
that  of  the  railroad  company  in  producing  an  injury,  to  him»  he  cannot 
recover  for  it. 

LEAPING  FROM  CAR. — A  rarlroad  company,  in  an  action  brought  by  a 
passenger  who  leaped  from  a  car  When  an  accident  occurred,  to  recover 
for  injuries,  may  show  that  the  injury  resulted  from  the  carelessness  or 
culpable  negligence  of  the  passenger,  prior  to  the  accident. 

BURDEN  OF  PROOF. — A  passenger  who  seeks  redreas  from  a  carrier, 
for  an  injury,  must  show  not  only  that  the  injury  to  him  was  the  result 
of  the  carelessness  or  negligence  of  the  carrier,  'but  also  that  he  liimself 
was  without  fault  in  producing  the  injury;  and  the  burden  of  proof  is 
on  Jiim,  not  only  to  flihow  that  the  carrier  was  negligent,  but  that  he 
himself  was  not  guilty  of  negligence. 

PASSENGERS — NEGLIGENCE. — Carriers  are  not  bound  to  answer  for 
all  the  lower  degrees  of  carelessness  and  negligence  on  the  part  of  pas- 
aengers  carried  by  them,  short  of  recklessness  or  cai^lessness* 

Action  on  the  case  for  personal  injuries.  Tried  at  May  Term,  1854, 
of  Kane  Circuit  Court,  before  Hon.  B.  S.  Morris  and  a  jury.  Verdict 
for  plaintiff  for  $2,500. 

The  testimony  shows  that  in  the  month  of  August,  Fay,  with  two 
others,  got  on  plaintiff's  cars  at  Elgin  to  ride  to  Clinton,  a  distance 
of  some  three  miles.  The  train  consisted  of  the  locomotive  and 
tender,  then  a  baggage  car,  next  a  second-class  car,  and,  behind  all, 
a  first-class  car.  When  the  defendant  and  his  companions  presented 
themselves  to  ride,  they  were  told  by  the  conductor  of  the  train,  ''that 
the  passenger  car  was  full,  and  they  must,  or  had  better,  get  into  the 
baggage  car."  They  thereupon  went  into  the  baggage  car.  Soon 
after  the  cars  left  Elgin,  the  defendant  and  his  companions  com- 
menced playing  and  scufRing;  it  was  warm  weather,  and  they  pulled 
up  each  other's  shirts.  From  Elgin,  about  one  and  a  half  miles,  was 
a  T  rail,  then  there  was  the  flat  or  strap  rail.  Soon  after  the  train 
came  upon  the  strap  rail,  the  hind  trucks  of  the  second-class  car  and 
the  forward  trucks  of  the  first-class  car,  were  thrown  from  the  track 
by  a  snake  head,  probably.  The  speed  of  the  train  had  slackened 
upon  coming  upon  the  strap  rail,  and  it  was  running  at  the  time  at 
a  safe  and  proper  rate  of  speed.  The  brakes  were  put  down,  and  the 
train  stopped  as  soon  as  possible.  The  baggage  car  was  not  off  the 
track,  nor  in  any  danger.  Just  before  this  accident,  the  defendant  had 
chased  one  of  his  companions  out  of  the  baggage  car  into  the  second- 
class  car,  and  he  was  in  the  second-class  car,  or  upon  the  platform. 
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al  the  time,  and  lie  jumped  from  the  car  to  the  gfround  and  received 
the  injuries  complained  of.  At  the  time  he  jumped thecars  were  mov- 
ing at  a  slow  rate  of  speed,  say  three  to  four  miles  per  hour.  The 
defendant's  companions  and  two  others  (who  were  not  regular  pas- 
sengers, and  who  were  upon  the  platforms  of  cars),  also  jumped  off, 
and  one  of  defendant's  companions  (Yarwood)  was  injured  by  so 
doing.  No  other  person  was  injured.  Those  remaining  in  the  cars 
were  not  injured.  There  were  two  other  persons  in  the  baggage 
car,  who  remained  there,  and  experienced  no  difficulty  or  injury  in  so 
remaining.  This  part  of  the  road  was  recently  repaired,  and  in  very 
good  order.  It  was  passed  over  daily,  and  generally  after  each  train, 
by  persons  whose  duty  it  was  to  keep  it  in  repair.  The  accident 
occurred  about  4  o'clock  p.  m.,  and  one  train  had  passed  over  be- 
tween the  examination  and  this  train.  That  this  was  as  good  as  any 
flat  railroad,  and  was  well  gravelled  and  ballasted. 

A  number  of  instructions  were  requested  by  both  parties,  the 
nature  of  which  is  indicated  in  the  opinion.    Judgment  reversed. 

5.  Pbck  and  J.  P.  Parnswokth,  for  appeUaats. 

T.  S.  DiCKKY  and  S.  Wii<cox,  for  ajipellee. 

SeatSff  Ch.  J. — As  the  injury  happened  at  the  same  time  and  the 
bets  are  so  much  like  those  in  the  same  plaintiffs  against  L.  H.  Yar- 
wood before  us,  in  15  111.  468  (1),  as  to  involve  the  same  principles 
of  law,  we  have  again  carefully  examined  the  principles  there  laid 
down,  and  fully  approve  them,  believing  them  sustained  by  settled 
adjudications  and  text  writers.  It  is  objected  that  the  doctrine  in 
relation  to  the  mutual  negligence  of  the  parties  causing  the  injury, 
b  not  applicable  to  carriers  of  passengers  by  railroad,  and  should  not 
be  applied  as  in  that  case.  To  our  mind,  there  is  no  apparent  ground 
or  reason  for  distinction  or  difference.  The  degree  of  responsibility 
and  care  between  goods,  or  inanimate  things,  and  reasonable  beings 
baving  volition,  is  found  in  the  difference  between  property  and  per- 
sons, and  is  not  referable  at  all  to  modes  of  conveyance.  I  know  of 
no  case  making  any  distinction.  As  to  the  latter.  Justice  McLean 
well  remarks,  in  McKinney  v.  Neil,  1  McLean,  550  (2),  that  "we  are 
surroonded  with  dangers  at  home  and  abroad,  and  they  are  greater 
when  we  travel  than  while  we  remain  stationary.  In  some  modes  of 
travelling  these  dangers  are  greater  than  in  others.  They  may  be 
greater  on  water  than  on  land ;  on  a  fast  line  of  stages  than  on  a 

1.  See  tbe  preceding  case  re-  540,  550,  is  reported  tn  7  Am.  Neg. 
ported.  Cafi.  612. 

8.    McKinney  v,  Neil,  1  McLean, 
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slow  one ;  and  every  passenger  must  make  up  his  mind  to  meet  the 
risks  incident  to  the  mode  of  travel  he  adopts,  which  cannot  be 
avoided  by  the  utmost  degree  of  care  and  skill  in  the  preparation 
and  management  of  the  means  of  conveyance.  This  is  the  only 
guaranty  given  by  the  proprietor  of  the  line,"  If  one  will  take 
passage  in  a  balloon,  he  should  not  expect  or  require  the  conductor 
to  insure  his  life,  limb,  or  safe  passage,  nor  to  do  more  than  exert  the 
greatest  degree  of  care,  with  competent  skill  in  that  mode  of  sailing. 
Nor  can  passengers  by  steam  power,  either  in  boats  or  on  railroads, 
expect  the  same  degree  of  security  that  they  would  enjoy  by  wagons, 
canal  packets,  or  stage  coaches.  The  degrees  of  care,  vigilance  and 
skill  are  the  highest,  and  the  responsibility  is  for  the  least  neglect 
known  to  the  law  short  of  insurance.  And  these,  in  their  application, 
have  respect  to  the  particular  mode  of  travel  or  transportation 
offered.  The  care,  vigilance  and  skill  must  be  adapted  to  the 
motive  power  and  means.  A  servant  well  qualified  to  steer  a  boat 
or  manage  a  team,  might  be  totally  unfit  to  manage  steam,  or  regu- 
late the  running  of  a  boat  or  locomotive.  The  means  should  be 
reasonably  adapted  to  the  end,  and  the  care  and  skill  to  the  use  of 
the  means,  whether  of  one  or  another  mode  of  transportation.  These 
differences  we  recognize  as  within  the  rule  of  diligence.  But  while 
the  care,  skill  and  diligence  are  judged  of  in  reference  to  what  is 
required  by  the  dangerousness  of  the  particular  mode,  we  can  see  no 
propriety  or  justice  in  relaxing  from  a  proportionate  care  on  the 
part  of  passengers,  according  to  the  increased  hazard  of  the  mode 
of  transportation  adopted  by  them.  This  is  surely  reasonable,  and 
must  continue  to  be  a  reciprocal  duty  to  carriers  by  railroads.  See 
13  Barb.  14. 

Upon  the  evidence,  contradictory  as  it  is,  we  shall  not  interfere 

with  the  verdict.  Upon  the  question  of  a  special  passage  in  the  bag- 
gage car,  the  evidence  in  the  case,  unlike  the  case  of  Yarwood  referred 
to,  is  conflicting.  The  jury  were  judges  of  what  was  before  them, 
and  they  have  settled  the  facts  under  instructions. 

The  conduct  and  exclamations  of  passengers  in  the  cars  were  not 
improperly  admitted,  as  tending  to  show  how  the  circumstances  of 
apparent  danger  impressed  every  one,  and,  to  some  degree,  explain 
defendant's  conduct,  and  vindicate  it  from  rashness  and  imprudence 
from  undue  alarm.  It  is  impossible  for  a  witness  to  convey  such 
scenes  to  the  mind  and  their  effect  and  influence  upon  it.  Such 
general  conduct,  with  the  exclamations  involuntarily  thrown  out  by 
appearances  of  imminent  peril,  may  be  regarded  as  a  part  of  the 
res  gestcB  for  this  purpose. 
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A  proper  foundation  for  asking  Brewer  for  the  statement  of  Yar- 
wood  had  been  laid,  by  the  preliminary  question  to,  and  answer  of 
Yarwood,  for  the  purposes  of  impeachment.  The  matter  was  rele- 
vant, as  tending  to  show  a  contradiction,  and  the  time  and  place,  and 
persons  connected  with  the  conversation  or  statement,  were  certain 
and  specific.  Brewer  was  the  person,  and  it  was  on  the  cars,  just 
before  the  accident.  All  the  pre-requisites,  laid  down  by  Mr.  Green- 
leaf,  are  found  in  the  questions  put  to  and  answered  by  Yarwood. 
1  Greenl.  Ev.  §462.  The  question  should  have  been  allowed,  and 
answered  by  Brewer. 

The  first  part  of  the  third  instruction  asked  by  plaintiffs  in  error, 
we  again  sanction  as  correct,  but  the  latter  part  we  will  again  repeat, 
as  we  said  in  15  111.  469,  ''is  too  narrow,  and  does  not  express  the 
full  degree  of  plaintiffs'  liability  as  common  carriers  of  passengers." 
We  see  no  propriety  in  attempting  new  definitions,  or  departing  from 
the  common  and  well  understood  terms,  for  expressing  the  degrees 
of  both  diligence  and  negligence.  When  parties  persist  in  attempts 
to  use  new  and  indefinite  expressions,  we  cannot  but  be  strongly 
impressed  with  the  belief  that  the  usual  ones  do  not  suit  their  pur- 
pose. The  care  and  diligence  of  "cautious"  persons,  is  indefinite, 
uncertain,  and  no  two  minds  would  agree  as  to  the  degree  indicated. 

The  fifth,  sixth  and  seventh  instructions,  asked  by  appellants,  were 
fair  statements  of  the  law,  and  should  have  been  given.  Number 
four,  given  in  lieu  of  number  seven,  is  too  restrictive.  It  confines  the 
want  of  reasonable  care  to  the  moment  of  the  accident,  and  excludes 
aD  consideration  of  a  previous  want  of  care ;  at  least,  so  we  under- 
stand it.  Now  the  leap  at  the  moment  taken,  and  under  the  circum- 
stances, might  have  been  prudent  and  defensible,  and  yet  a  previous 
want  of  care,  or  culpable  negligence,  may  have  brought  him  into 
the  situation,  to  make  it  necessary  and  justifiable.  Previous  acts 
of  appellants,  and  want  of  care,  diligence  and  skill  in  building,  equip- 
ping, running,  repairing  and  operating  the  road  up  to  the  moment 
of  the  accident,  so  far  as  they  tended  to  show  culpable  negligence  in 
the  alleged  injury,  were  proper  subjects  of  inquiry,  and  might  be 
embraced  within  instructions.  So,  in  like  manner,  they  have  a  right 
to  show  that  the  injury  was  the  consequence  or  result  of  defendant's 
want  of  care  or  culpable  negligence  at  any  time,  or  that  such  negli- 
gence contributed  to  produce  it.  Suppose  he  should  have  done  an 
act  hours  before,  or  miles  distant,  from  the  time  and  place  of  the 
injury,  which  contributed  to  it,  can  this  be  separated  and  excluded 
from  our  consideration?    Suppose  he  had  carelessly  placed  articles 
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upon  the  platforms  of  the  cars,  liable  to  be  shaken  oS  and  across 
the  track,  and  they  were  carelessly  suffered  by  the  servants  of  the 
company  to  remain  until  thrown  under  the  wheels,  and  the  cars  be 
thrown  off  the  track  thereby,  would  a  justifiable  leag,  after  the 
necessity  occurred,  exculpate  his  previous  carelessness,  although  he 
might  show  theirs?  Giving  such  instructions  does  not  depend  upon 
the  sufficiency  of  the  evidence  offered,  but  upon  the  fact  that  there 
is  evidence  tending  to  establish  the  fact  alleged.  Here  there  was 
evidence  to  that  point  in  the  defense,  and  the  court  should  have 
instructed  the  jury  of  its  legal  consequences  upon  defendant's  rights, 
in  case  they  believed  such  negligence  proven  upon  him.  This  was 
fully  discussed  and  settled  in  principle  in  15  111.  468,  and  the  Aurora 
Branch  R.  R.  Co.  v.  Grimes,  13  111.  585.  This  last  case  has  also 
settled  the  principle  contained  in  the  eighth  and  ninth  instructions 
asked,  and  is  fortified  by  the  case  of  Haring  v.  N.  Y.  and  Erie  R.  R. 
Co.,  13  Barb.  14,  and  Moore  v.  Abbott,  32  Me.  49 ;  Angell  on  Carr., 
§§556,557. 

These  instructions  were  proper  and  should  have  been  g^ven. 

After  a  careful  consideration  of  the  eleventh  and  twelfth  instruc- 
tions, we  are  unable  to  detect  any  substantial  objection  to  them,  and 
think  they  should  have  been  given. 

The  thirteenth  and  fifteenth  were  proper,  and  should  have  been 
given.  We  think  the  modifications  given  by  the  court  in  lieu  of 
those  asked,  have  expressed  too  strong  a  degfree  of  carelessness.  It 
is  enough  in  law  to  constitute  a  defense,  that  the  negligence  and  care- 
lessness caused  or  contributed  to  the  injury  complained  of.  Where 
these  are  shown,  courts  and  juries  cannot  adjust  their  degrees  and 
gauge  their  effects,  nor  will  the  law  hold  carriers  to  answer  for  all 
the  lower  degfrees,  until  they  amount  to  rashness  and  recklessness. 
This  would  add  to  the  highest  degree  of  care,  imposed  by  law  upon 
carriers,  an  additional  responsibility  for  the  negligence  and  care- 
lessness of  passengers  short  of  gfross  negligence.  But  such  is  not 
the  law,  and  we  cannot  sanction  instructions  so  stating  it ;  nor  shall 
we  here  undertake  to  say  how  slight  a  degree  will  destroy  the  right 
of  reparation. 

The  ninth,  given  in  lieu  of  the  sixteenth  asked,  was  proper. 

The  sixteenth  belongs  to  a  class  condemned  by  this  court  in  15 
111.  referred  to,  and  is  properly  modified  in  number  twenty-one. 

The  seventeenth  and  nineteenth  should  have  been  given.  The 
eighteenth  was  properly  modified. 

The  degrees  of  care  of  the  plaintiffs,  and  negligence  of  defendant. 
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as  presented  in  the  ninth  and  tenth  instructions  given  for  defendant 

here,  are  not  accurately  presented.    The  "utmost  possible  care,"  and 

"slightest  neglect,"  are  superlative  terms,  unsafe  and  improper  to 

J  be  indulged  in,  as  expressive  of  the  requirements  of  the  law,  while  it 

I  requires,  at  the  same  time,  the  highest  degree  of  th*e  one,  and  charges 

;  for  slight  neglect.    So,  for  the  other  party,  prudence,  "simply  such  as 

ordinary  men  usually  exercise,"  is  very  indefinite,  and  may  fix  no 

rule  or  standard  at  all  in  law. 

i  As  the  cause  must  be  again  tried,  we  have  examined  and  discussed 

these  instructions  in  detail,  numerous  as  they  are,  in  the  sincere  hope 

[  to  present  what  we  regard  as  the  settled  principles  of  law,  applicable 

to  such  injuries. 

We  can  but  think  the  principles  all  plain,  and  easily  to  be  under- 
stood as  laid  down  in  the  decisions  of  cpurts ;  and  if  these  were  plainly 
and  birly  drawn  out  into  instructions  without  embellishments  of 
superlatives,  or  garnishment  of  partial  statements  of  facts,  juries 
would  easily  comprehend  the  mutual  duties  and  liabilities  of  the 
parties,  and  adjust  their  rights. 

Carriers  of  passengers  are  not  insurers  of  life,  limb,  or  against 
loss,  damage  or  injury,  as  carriers  of  goods  are,  except  for  acts  of. 
Providence  or  the  public  enemy;  but  they  are  required  to  use  the 
highest  degree  of  care,  diligence,  vigilance  and  skill  In  the  selection 
of  materials,  construction  of  their  vehicles,  and  other  means  of  trans- 
portation, and  for  their  conduct  and  management,  repairs  and 
preservation  of  them,  with  a  view  to  the  comfort,  safety  and  trans- 
portation of  passengers  and  their  baggage ;  and  they  are  liable  for 
slight  neglect  or  carelessness  in  any  of  these  particulars,  qualified, 
however,  by  the  reciprocal  duty  of  the  passenger,  that  his  want  of 
ordinary  care  does  not  cause  or  contribute  to  produce  the  injury. 
Judgment  reversed,  and  cause  remanded  for  new  trial. 

SUnnert  J* — I  ^"^  unable  to  concur  in  all  the  conclusions  and 
reasoning  of  the  foregoing  opinion. 

OVERTURNING  OF  CAR— PRIMA  FACIE  NEGLIGENCE 
7-BURDEN  OF  PROOF.— In  an  action  to  recover  damages  for 
injuries  sustained  by  a  passenger  while  on  defendant's  train,  due  to 
the  overturning  of  the  car  on  which  he  was  riding,  it  was  held  that 
where  the  passenger  shows  that  he  was  without  fault  on  his  part,  a 
f^^  facie  case  of  negligence  is  made  out  against  the  railroad  com- 
pany and  the  burden  is  upon  the  company  to  rebut  that  presumption 
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by  showing^  that  the  acdiScnt  was  one  for  which  they  could  not  be 
held  responsible  (1). 

PAYMENT  OF  ACCIDENT  POLICY  DOES  NOT  RE- 
UEVE  RAILROAD  COMPANY.— In  such  action  the  Uability  of 
the  railway  company  is  not  discharged  pro  lattto  by  the  payment  oE 
any  sum,  on  account  of  such  injury,  by  an  accident  insurance  com- 
pany, the  primary  liability  being  on  the  railway  company. 

DAMAGES. — Where  there  was  conflicting  evidence  as  to  the 
plaintiff's  injuries,  and  it  appeared  that  such  injuries  were  temporary, 
a  verdict  of  $6,000  would  be  pronounced  excessive,  but  where  there 
was  proof  that  plaintiff  would  not  entirely  recover  from  his  injuries, 
the  verdict  would  not  be  disturbed.  Judgment  affirmed.  B.  Wal- 
KXK.  appeared  for  appellants;  Lvman  &  Jacksoh,  for  appellee- 
Opinion  by  LawshwCB,  Cb-  J.     Supreme  Court,  lUinoU,  September 

Term,  tSjo.    Plttshor^h,  Clnelnnatl  ft  St.  Louis  Railway  Co. 
T.  Thompson,  56  m.  138. 


PEORIA   AND    ROCK    ISLAND    RAILROAD 
COMPANY  V.  LANE  (ADMINISTRATRIX). 

Svpremu  Court,  lUinais,  September  Term,  i8j6. 
[Ref>ortedine3Il].  448.] 

BAGGAGE  CAR  OVERTURNED— PAfiSENGER  IN  DANGEROUS 
PLACE— CONTRIBUTORY  NEGLIGENCE.— Wliere  a  ptrson 
leaves  a  pKscnger  car  and  go«$  into  a  baggage  car,  without  direction  of 
the  railroad  company's  servants,  and  is  killed  by  the  overturning  of  the 
txigK^Se  car,  the  railroad  company  is  not  liable  in  damages,  ai  in  leaviog 
a  place  of  safety  for  one  of  danger,  the  deceased  was  guilty  of  a  high 
degree  of  negligence. 
ApPEAi,  from  the  Circuit  Court  of  Warren  County. 
Action  on  the  case,  by  Sylvia  L.  Lane,  administratrix  of  the  estate 

of  Oliver  N.  Lane,  deceased,  against  the  appellant,  to  recover  dam- 


1.  Ohio  &  Mississtppi  R.  R.  Co.  c 
MUBUNG,  30  m.  9  (1861 ),  was  an  Ac- 
tion for  damages  for  in jniies  sustained 
by  plaintiff  bj  nason  of  the  train  on 
which  he  was  traTclling  falling  throngh 
a  bridge  vhtch  gave  wa;  owing  to  its 
alleged  defective  bnilding.  Verdict 
for  plaintiff  for  $1,600.  On  ai^»eal  by 
defendant  judgment  was  affirmed. 
The  defendant  denied  liability  on  the 
ground   that    plaintiff    was  a  work- 


man in  th^  Mnploy  and  not  entitled 
to  the  rights  of  a  passenger.  It  wns 
held  that  a  railrood'a  responsibUity 
does  not  depend  on  the  kind  of  cars 
in  which  passengers  are  carried  nor  on 
the  fact  of  payment  of  fare  by  the 
passenger.  Plaintiff  being  lawfully  on 
the  train  and  the  injury  being  pro- 
duced by  the  inefficient  atmctnre  made 
by  the  company,  defendant  was  liable. 
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age&  for  the  death  of  her  intestate,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant.  The  suit  was  brought  in  Rock 
Island  county,  and  the  venue  changed  to  Warren  county.  Defendant 
pleaded  the  general  issue,  and  a  trial  was  had,  resulting  in  a  verdict 
and  judgment  of  $4,708.33  in  favor  of  plaintiff.    Judgment  reversed, 

Ihgbbsoll  &  PuTB&BAUGH  and  W.  S.  Bush,  for  appellant. 

John  J.  Glbnn,  for  appellee. 

Walker,  J.  —  It  appears  that  appellant  was  the  owner  of  the 
track,  right  of  way  and  franchise  of  the  road  where  this  accident 
occurred.  They  had  entered  into  an  agreement  to  permit  the  Rock- 
ford,  Rock  Island  and  St.  Louis  Railroad  Company  to  run  trains  over 
their  road  from  Rock  Island  to  Orion.  The  latter  road  was  to  pay 
the  former  $31,000  per  year,  and  half  of  the  gross  receipts  for  the 
local  business  between  the  two  points.  The- accident  occurred  by  the 
overturning  of  a  baggage  car  in  a  train  belonging  to  and  being 
operated  by  the  Rockford,  Rock  Island  and  St.  Louis  Company. 

It  is  first  urged,  that  appellant  is  not  liable  for  the  negligence  or  mis- 
management of  the  employees  of  that  company  whilst  running  on 
their  track — ^that  the  Rockford,  Rock  Island  and  St.  Louis  Company 
are  alone  liable  for  their  negligence.  There  is  no  doubt  but  they 
are  liable  for  their  own  acts,  and  some  courts  have  held,  that  the 
company  owning  a  road  is  not  liable  for  the  negligence  of  their 
lessees  or  of  other  roads  using  their  track  by  arrangement  or  consent. 
But  this  court  has  repeatedly  held,  that  a  company  holding  the  fran- 
chise and  exclusive  right  to  operate  a  road,  must  so  use  it  as  not  to 
endanger  passengers  or  property,  whether  the  use  be  by  themselves 
or  others  they  may  permit  to  use  the  road,  and  that  if  they  permit 
another  company  to  run  their  trains  on  and  over  their  track,  and 
injury  grows  out  of  negligence  of  the  use  of  the  road  thus  authorized, 
the  company  owning  the  road  and  franchise  will  also  be  liable. 
Lcshcr  V.  The  Wabash  Nav.  Co.,  14  111.  85 ;  Hinde  v.  The  Wabash 
Nav.  XTo.,  15  111.  72 ;  Chicago,  St.  P.  &  Fond  du  Lac  R.  R.  Co.  v. 
McCarthy,  20  111.  385 ;  Ohio  &  Mississippi  R.  R.  Co.  v.  Dunbar,  20 
in.  623;  Sidders  v.  Riley,  22  111.  109;  Illinois  Central  R.  R.  Co.  v. 
Finnigan,  21  111.  646;  Illinois  Central  R.  R.  Co.  v.  Konause,  39  111. 
272;  Toledo,  Peoria  &  Warsaw  R.  R.  Co.  v.  Rumbold,  40  111.  143. 
These  cases  fully  settle  the  rule  in  this  court,  nor  has  appellant's 
counsel  adduced  reasons  in  argument  that  by  any  means  satisfy  us 
that  a  sound  public  policy  does  not  require  the  rule.  It  has  been 
adopted  with  a  full  knowledge  that  there  are  decisions  of  other  courts 
for  whom  we  have  great  respect,  announcing  a  different  rule. 
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But  there  are  other  courts  of  equal  ability  who  announce  the  rule 
adopted  by  this  court.  We  can  not  be  expected  to  change  a  rule 
simply  to  make  it  conform  to  that  of  some  other  court,  arriving  at  a 
different  conclusion.  We  have  no  doubt  of  the  soundness  of  the  rule 
of  this  court,  and  must,  therefore,  decline  to  review  the  conflicting 
decisions  of  the  various  courts.  The  same  rule  is  announced  by  the 
Supreme  Court  of  the  United  States,  in  Railroad  Co,  v.  Barrow,  5 
WalL  104.  See,  also.  Nelson  v.  Vermont  Central  R.  R.  Co.,  23  Vt. 
721.    This  objection  cannot,  therefore,  be  allowed. 

This  being  true,  it  follows  that  if  the  switch  was  not  properly 
locked  or  otherwise  secured,  through  the  negligence  of  the  employees 
of  either  road,  and  the  injury  was  thereby  occasioned,  appellant 
would  be  liable ;  or  if  the  switch  was  not  properly  constructed  and 
maintained,  appellant,  as  the  owner  of  the  road,  would  be  liable.  On 
this  question  there  was  a  large  amount  of  evidence  which  was  in- 
harmonious in  its  character,  and  which  was  for  the  jury  to  determine, 
under  proper  instructions. 

The  first  of  appellee's  instructions,  to  which  objection  is  made, 
is  in  entire  harmony  with  the  rule  above  announced,  and  the  same  is 
true  of  his  fifth  instruction.  We  perceive  no  objection  to  the  eighth 
or  ninth  of  the  series. 

The  sixth  of  appellee's  instructions  is  objected  to  by  appellant.  It 
is  this: 

"The  jury  are  further  instructed,  that  while  it  is  true  that  the 
proper  place  for  a  passenger,  while  riding  upon  a  railroad  train,  is  in 
the  passenger  coach,  yet  the  jury  are  further  instructed  that  a  passen- 
ger may  rightfully  be  in  a  baggage  car,  and  not  thereby  be  chargeable 
with  negligence  such  as  to  excuse  the  railroad  company  upon  whose 
train  such  passenger  may  then  be  riding,  from  the  performance  of 
its  duties  imposed  upon  it  by  law  in  properly  building  and  main- 
taining its  road,  with  its  curves  and  switches,  or  persons  operating 
trains  of  cars  upon  its  track  with  its  consent,  from  gross  negligence 
in  the  running  and  management  of  a  train  upon  which  such  passen- 
ger may  then  be  riding," 

It  is  urged  that  this  instruction  does  not  state  the  law  correctly, 
and  that  it  misled  the  jury. 

In  the  case  of  Galena  &  Chicago  Union  R.  R.  Co.  v.  Yarwood,  15 
III.  468  (1),  it  was  held,  where  the  passenger  car  was  full,  and  Yar- 
wood had  paid  for  a  ticket,  and  on  entering  the  cars  was  directed  by 
the  conductor  to  go  into  the  baggage  car,  which  he  did,  butafterwards 

1.    See  tlhis  case  reported  in  this  volume,  pagre  208,  ««!*. 
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left  that  car,  and  whilst  standing  up  in  one  of  the  passenger  cars  it 
was  apparently  about  to  be  thrown  from  the  track,  and  he  jumped 
off  and  had  his  leg  broken,  that  he  could  not  recover. 

It  appeared  in  that  case,  that  if  he  had  remained  in  the  baggage 
car,  as  directed,  there  would  have  been  no  apparent  necessity  for 
leaping  from  the  train,  and  he  would  not  have  been  injured.  So  in 
this  case.  Had  deceased  remained  in  the  passenger  car,  where  there 
was  an  abundance  of  room,  he  would  not  have  been  killed.  It  was 
by  reason  of  leaving  his  seat  in  the  passenger  car,  not  by  direction 
of  the  conductor  of  the  train,  but  for  the  purpose  of  getting  a  plate  of 
iron  and  some  other  small  articles  in  the  baggage  car,  that  his  death 
was  occasioned.  He,  as  all  others,  knew  that  the  baggage  car  is  not 
designed  for  passengers.  It  is  alone  for  baggage,  express  matter, 
and  such  articles  as  passengers  may  be  permitted  to  place  therein  as 
a  matter  of  convenience,  and  for  the  use  of  employees  on  the  train. 
Where  there  are  large  quantities  of  baggage  piled  up  in  that  car,  in 
case  of  accident,  persons  therein  would  be  liable  to  have  it  fall  on 
them,  and  produce  great  injury,  if  not  death,  as  was  done  in  this 
case.  This,  therefore,  renders  it  more  hazardous  than  in  the  passen- 
ger cars.  They  are  so  constructed  as  to  be  free  from  such  or  like 
dangers.  He  must  have  known  that  the  payment  of  his  fare  entitled 
him  to  a  seat  in  a  passenger  car,  and  in  consequence  of  that  knowl- 
edge he  appears  to  have  taken  a  seat  therein  upon  entering  the  train. 
The  company  did  hot  expect  or  intend  that  passengers  should  occupy 
the  baggage  car,  and  hence  they  had  not  arranged  it  with  a  view  to 
the  safety  of  passengers.  Had  they  designed  it  for  that  purpose,  they 
would  have  arranged  the  baggage  differently,  so  as  to  secure  passen- 
gers from  injury  from  its  falling  on  them. 

Deceased  left  a  place  of  safety  and  sought  one  of  danger,  and 
thus  lost  his  life.  His  doing  so  was  not  invited  or  directed  by  the 
company.  He,  in  going  there,  was  guilty  of  a  high  degree  of  negli- 
gence— so  high,  in  fact,  that  the  company  are  exonerated  from 
liability,  unless  the  company  were  guilty  of  wanton  or  reckless  mis- 
conduct on  their  part.  Although  the  company  may  have  been 
piihy  of  negligence  (which  we  do  not  decide),  still  we  do  not  see 
that  it  was  wanton  or  reckless.  The  road,  at  that  place,  may  not 
have  been  constructed  on  the  very  best  plan,  yet  it  was  not  gross 
"^fligcnce  in  comparison  with  that  of  deceased. 

Deceased  was  manifestly  guilty  of  as  great  negligence  as  the  com- 
ply, if  not  greater.  Suppose  he  had  got  on  the  frame  in  front  of 
the  engine,  without  being  directed  to  do  so,  and  had  been  injured, 

ix— .15 
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could  it  be  contended  that  he  might  recover?  Surely  not ;  because  he 
had  sought  a  situation  of  great  peril.  When  a  person  takes  such  and 
like  hazards,  of  their  own  choice,  they  must  bear  the  injury.  Had 
the  deceased  acted  with  ordinary  prudence,  and  remained  in  the 
passenger  car,  where  it  was  his  duty  to  have  remained,  he  would 
not  have  been  killed.  Nor  does  it  matter  that  the  conductor  testi- 
fied that  passengers  could  go  into  the  baggage  car,  as,  when  a  person 
buys  a  ticket,  the  act  implies  that  the  UMnpany  shall  furnish  him  with 
a  seat  in  a  car  provided  for  passengers,  and  not  in  a  car  provided  foi 
baggage.  Such  a  ticket  does  not  entitle  the  passenger  to  go  therein 
without  permission. 

The  majority  of  the  court  hold  this  instruction  should  not  haT< 
been  given. 

All  of  appellant's  instructicms,  but  the  fourth  and  tenth,  whid 
were  refused,  are  in  the  teeth  of  the  decisions  of  this  court,  referrec 
to  in  the  former  port  of  this  <^inion,  and  were  prt^>erly  refused.  Th< 
fourth  would  have  been  free  from  objection  had  the  last  clause,  re 
ferring  to  negligence  of  the  Rockford,  Rock  Island  and  St  Louii 
Railroad  Company,  been  omitted.  The  tenth  was  manifestly  wrong 
as  this  was  a  civil  action,  and  all  know  that  in  such  cases  only  i 
preponderance  of  evidence  is  required  to  establish  facts,  and  not  tha 
the  evidence  shall  leave  no  reasonable  doubt  on  the  minds  of  the  jury 
We  are  surprised  such  an  instruction  should  have  been  asked. 

But  for  the  error  in  giving  the  sixth  of  appellee's  instructions,  ■■ 
majority  of  the  court  hold  that  the  judgment  of  the  court  below  mus 
be  reversed  and  the  cause  remanded. 


PEORIA,  PEKIN  &  JACKSONVILLE  RAILROA[ 
COMPANY  V.  REYNOLDS. 

Supreme  Court,  lUinois,  January  Term,  i8y8. 
[Reported  in  88  111.  418.] 

DERAILMENT  OF  CAR— PRESUMiPTION  OF  NEGLIGENCE.- 
Where  the  car  on  whkii  plaintiff  was  riding  a»  x  pasMoger  was  throw 
from  ttw  track,  down  an  CTirbankinent,  and  plaintiff  was  injured,  the  pr 
snmption  is  that  the  accident  was  due  eitlier  to  the  track  being  out  < 
order,  or  the  train  badly  managed,  or  both  causes  combined,  and  tl 
ointi  is  on  ikfendant  to  show  that  it  was  not  negligenL 

DEFECTIVE  TRACK.— Where  it  was  shown  that  the  railroad  track  w: 
in  ibad  condition,  and  liad  been  for  some  tkne  prior  to  the  accident,  ar 
that  the  train  wfludi  was  derailed    waa   running   at   a   speed  of    fro 
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twenty-five  to  thirty  miles   an   hour,   thie   railroad   company   was  h«ld 
liable  (1). 

AppSALby  defendants  from  judgment  rendered  for  plaintiff  in  the 
Circuit  Court,  Tazewell  County.  The  facts  are  stated  in  the  opinion. 
Judgment  affirmed. 

Dbauoen  &  Campbbix,  S.  P.  Shopb  and  Gbo&gb  B.  Poster, 
for  appellants. 
KoBSETS  &  GsBBN  and  CoHRS  &  RiDSR,  for  appellee. 

Breese*  J. — This  was  an  action  on  the  case,  brought  to  the  Taze- 
well Circuit  Court,  by  Henry  Reynolds,  plaintiff,  and  against  the 
Peoria,  Pekin  and  Jacksonville  Railroad  Company,  defendants.  The 
declaration  contained  two  counts,  in  which  was  alleged  the  duty  of 
the  defendants  to  keep  their  track  in  good  repair,  and  to  maintain 
the  rails  thereon  sound  and  in  good  condition ;  that  this  .duty  was 
neglected  by  reason  whereof  the  defendants'  track,  between  Virginia 
and  Pekin,  was  out  of  repair  and  unsafe,  and  by  reason  of  such  neg- 
lect, and  permitting  and  allowing  a  rail  on  the  track  to  be  out  of 
repair,  and  broken  and  unsafe,  the  car  in  which  plaintiff  as  a  passen- 
ger for  hire  was  being  carried,  was  thrown  from  the  track,  and  the 


1.  AmoHg"  other  actions  relating 
to  Dermlment  of  Trains,  Due  to  Con- 
dition  of  Trach^  are  the  following: 

Hkazia  v.  Indiahafous,  Bix>om- 
laciojr  &  WBsnsRN  R'y  Co.,  76  IlL 
501  (1875),  was  an  action  to  recover 
<lainages  for  injuries  sustained  by 
plaintiff  while  a  passenger  on  defen- 
(Suit's  train,  due  to  said  train  leaving 
^  track.  It  a(>peared  that  the  train 
«M  not  running  at  an  unusual 
ipettl;  (hat  the  track  was  in  good 
f^r  and  liaid  been  careMly  in- 
ipflcted;  that  the  accident  was 
oused  by  a  biioken  rail  on  the  out- 
side of  a  curv«  in  the  road;  that 
Plaintiff  was  fotmd  outside  the  coach 
from  which  lie  must  have  jumped  in 
the  coofiksion  of  tbe  occasion,  and 
tbat  if  be  had  remained  in  the  car 
^  would  hanre  received  no  serious 
injury.  On  the  trial  thtere  was  a 
vtrdict  for  defendant,  which,  on  ap- 
peal, was  affirmed,  the  court  (per 
Scott,  J.)  Iiolding  that  the  injury 
to  plaintiff  must  be  attributed,  if  not 


to  his  onnrn  want  of  care  for  his  safety, 
to  one  of  those  accidents  that  some- 
times occur  in  extreme  cold  weather, 
whidh  no  engineering,  however  skill- 
ful, and  no  management,  however, 
observable,  could  foresee  or  guard 
against 

In  ToitVnOy  Wabash  &  Wbstsrn 
R'Y  Co.  V.  Bkggs,  86  in.  80  (1877), 
it  appeared  the  breaking  of  a  wheel 
G(f  one  of  the  coaches  of  the  train  on 
whidh  plaintiff  was  travelling  caused 
the  car  to  be  thrown  from  the  track, 
and  plaifKtiff  was  injured.  Plaintiff 
was  travelling  on  a  pass  issued  to 
another  person,  and  passed  hdmsdf 
off  as  such  person.  Held,  that  in 
such  case  llhe  railroad  company 
woukl  only  be  liaible  for  gross  negli- 
gence. But  even  were  he  travelling 
rightly  on  a  pass,  the  contract  ex- 
empting company  from  liability 
wouid  preclude  recovery,  except  in 
case  of  gross  negligence.  (lU.  Cent. 
R.  R.  Oo.  V.  Read,  37  IH.  484,  ap- 
plied.    See  9  Am.  Neg.  Gas.  257, 


228  AMBRtCAtf  NEGLIGENCE  CASES. 

plaintiff  injured.  In  the  other  count,  the  defendants  are  charged 
with  a  want  of  care  in  running  the  train,  and  want  of  care  in  keeping: 
the  track  in  good  repair,  by  reason  whereof  the  car  was  thrown 
from  the  track.  There  was  also  a  stipulation  that  the  parties  would 
go  to  trial  as  on  counts  charging  the  injury  to  have  been  occasioned 
by  defective  equipments  in  the  method  of  appl)Hng  the  brakes. 
To  all  which  the  defendants  pleaded  not  guilty,  and  there  was  a  trial 
by  jury,  who  returned  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  having  been  denied,  judgment  was  entered  on  the  verdict,  to 
reverse  which  the  defendants  appeal,  and  make  various  points. 

The  leading  facts  are,  briefly,  that  on  the  night  of  February  20, 
1875,  appellee  purchased  a  ticket  from  Virginia  to  Pekin,  on  appel- 
lants' road.  The  distance  between  these  points  is  86  miles,  with 
several  intervening  stations.  Proceeding  north,  the  southern  train 
was  met  at  Bath,  which  had  just  passed  over  the  road.  A  short  dis- 
tance north  of  Bath,  the  car  on  which  was  appellee,  was  thrown  from 
the  track,  down  an  embankment,  turned  bottom  side  up,  and  the 
appellee  injured.  The  presumption,  on  the  occurrence  of  such  an 
accident,  may  be  either  that  the  track  was  out  of  order,  or  the  train 


post).     Judgment    (or    plaintiff    re- 

Chicago,  Psoeu  &  St.  Louis 
R'Y  Co.  V.  Lswia,  14S  m.  67  (1893), 

was  an  action  for  damages  for  in- 
juries sustained  by  plaintiff  due  to 
the  train  on  which  lie  was  a  passen- 
ger being  derailed.  Judgment  (or 
plaintiff,  which,  on  appeal,  was 
affirmed.  The  declaration  alleged 
dangerous  rate  of  speed  of  the  train 
and  unsound  condition  of  the  track, 
thus  causing  the  train  to  be  thrown 
from  the  track.  Evidence  as  to  con- 
dition of  the  railroad  ties  shortly 
after  the  accident  admissible  as  tend- 
ing to  establish  the  condition  of  the 
same  at  the  time  of  plaintiffs  injury. 
Affirming  48  111.  App.  274. 

The  foUotoing  acliom  relate  to  De- 
railtnents  Caused  by  CoUisitm  arith 
AnimaU  on  Track: 

In  Chicago,  Rock  Isi^aitp  & 
pACTFic  R.  R.  Co.  V.  McAu,  M  lU. 
296  (1869),  plaintiff  was  injured  by 
reason  of  the  train  on  which  he  ws* 


ridii^  being  thrown  (rom  the  tr»ck 
by  coUision  with  a  cow.  Judgment 
for  pkuntiff  for  $5,000  revened  on 
the  ground  o(  excessive  damages, 
the  injuries  not  being  serious. 

TousDo,  Wabash  &  WBamfiM 
R'Y  Co.  V.  Foas.  88  111.  551  (1878), 
was  an  action  for  person^  injaries 
stistained  by  plaintiff  w4iile  a  paeaen- 
ger  oo  defendant's  car,  due  to  the 
train  colliding  witb  a  horse  on  the 
track,  whereby  the  train  was  derailed. 
Judgment  for  plaintiff  was  reversed 
on  appeal,  on  the  ground  of  em>- 
neous  instruction  on  the  question  of 
negligence  of  railroad  company  in 
failing  to  tfse  air  brakes,  etc.,  wliere 
The  declaration  simply  averred  neg- 
ligence in  careless  running  of  train. 

Atchison,  Topbka  &.  Santa  Ps 
R.  R.  Co.  V.  Elder,  149  Dl.  173 
(1894),  was  an  action  for  personal 
injuries  sustained  by  reason  of  train 
striking  cow  on  track  and  being  de- 
railed. Judgment  for  plaitMiff  for 
(2.500  afAimed. 


iliiJil 
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badly  managed,  or  both  causes  combined  to  produce  it,  and  the 
onus  is  on  the  company  to  show  they  were  not  negligent  in  any  re- 
spect. The  charge  here  is,  the  bad  condition  of  the  track  and  want 
of  care  in  running  the  train. 

A  large  volume  of  testimony  was  taken  on  both  sides,  which  we 
have  read  with  care,  and  we  are  satisfied  the  presumption  has  not 
been  removed  by  any  evidence  produced  by  appellants,  or  by  any- 
thing to  be  found  in  the  record.  We  understand  appellants  as  admit- 
ting the  accident  was  caused  by  a  broken  rail,  and  as  claiming  that 
the  breakage  was  caused  by  the  unprecedented  cold  of  that  month. 

The  evidence  will  not  permit  us  to  come  to  this  conclusion.  There 
is  some  conflict  in  the  testimony  on  this  point,  but  giving  to  it  all  the 
force  appellants  claim,  it  falls  far  short  of  establishing  their  claim. 
That  severe  frosts  cause  contraction  of  iron  rails,  and  heat  expands 
them,  thereby  causing  fractures,  is  undeniable.  The  evidence  is  con- 
clusive that  the  track  of  this  road,  as  a  railroad,  was  in  bad  condition, 
and  had  been  for  some  time  prior  to  the  accident.  It  was  proven  that 
pieces  of  old  rails  had  been  put  in  to  repair  damaged  nuls,  and  at 
the  point  where  this  accident  occurred  a  piece  of  an  old  rail,  about 
four  feet  k>ng,  had  been  inserted,  and  all  the  rails  laid  in  the  discarded 
chair,  rejecting  the  use  of  the  fish-plate — a  safe  and  the  most  ap- 
proved mode  of  connecting  rails.  Every  one  of  common  observation 
knows  that  if  a  railroad  track  is  made  up  of  short  pieces  of  iron  rails, 
secured  in  that  way,  and  resting  upon  old  and  decaying  ties,  that 
travel  on  it  can  not  be  safe,  and  a  road  so  constructed  is  not  properly 
constructed.  It  needs  no  expert  to  ascertain  this.  The  shorter  rails 
are,  the  more  joints  there  will  be.  They  will  become  depressed  and 
battered,  and  insecurely  held  by  the  chair.  The  rush  of  a  heavy 
engine  and  train  of  cars  over  them  must  greatly  increase  the  danger. 
Appellants  say  that,  two  or  three  weeks  prior  to  the  day  of  the  acci- 
dent, a  broken  rail  had  been  discovered  at  the  place  of  the  accident, 
and  it  is  strange  to  learn  from  them  how  it  was  repaired.  They  say, 
the  ties  being  frozen  solid  in  the  ground,  the  section  foreman  cut 
about  four  feet  off  the  end  of  the  broken  rail  and  inserted  a  sound 
piece  of  rail,  of  the  proper  length,  placing  chairs  under  each  end  of 
the  piece  so  put  in,  spiking  each  chair  down  to  the  tie  with  four 
spikes,  and  double  spiking  the  piece  on  each  side  to  the  center,  or 
tuidemeath  the  rail.  We  agree  with  appellee,  that  this  mode  of  re- 
pairing is  evidence  of  itself  of  gjeat  negligence.  It  was  at  this  point 
the  accident  occurred,  and  appellants  were  admonished  there  was 
a  weak  and  dangerous  point  in  their  road,  and  common  sense,  it 
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would  seem,  should  have  su^ested  to  them  it  could  be  made  more 
safe  by  using  an  entire  rail — not  by  chipping  a  piece  off  an  old  and 
battered  rail,  but  by  an  entirely  new  rail.  This  ctunmon  prudence 
should  have  taught  them.  It  needs  no  testimony  to  prove  that  a  long, 
new  rail  is  safer  than  a  piece  four  feet  long,  of  an  old  rail,  which  h^ 
been  used  for  years.  Some  of  the  experts  testified  that  they  did  not 
know  of  any  safer  way  to  make  a  repair  than  the  one  adopted.  They 
will,  probably,  know  a  better  way  in  the  future. 

This  road,  from  all  the  testimony,  we  should  consider  as  oat  of 
order,  dangerous  and  unfit  for  travel  with  safety.  Its  condition  ad- 
monished appellants  that  the  danger  of  travel  would  be  greatly  en- 
hanced by  a  high  rate  of  speed.  There  is  some  contest  on  this  point 
also,  but  we  .think  the  weight  of  the  evidence  is,  the  tr^n  was  running 
at  the  rate  of  25  or  30  miles  an  hour,  and  one  of  the  employees — the 
conductor,  perhaps — was  heard  to  say  he  had  to  make  up  some  lost 
time,  and  as  it  was  Saturday,  the  last  run  of  the  week,  it  is  quite  cer- 
tain  they  did  not  jog  along  quietly.  But  if  more  convincing  evidence 
is  wanting  of  the  rate  of  speed,  it  may  be  found  in  the  circumstances 
attending  the  accident.  The  car,  after  leaving  the  track,  was  hurled 
down  the  embankment,  against  a  fence,  distant  twelve  feet  from  the 
bottom  of  the  slope,  and  bounced  from  the  fence  sixteen  to  twenty 
feet,  bottom  side  up,  striking  a  telegraph  pole,  and  breaking  that  oS 
within  eight  feet  of  the  ground.  To  have  produced  such  results  the 
speed  must  have  been  very  high.  The  proof  is  by  no  means  satis- 
factory that  this  break  of  the  rail  was  caused  by  cold,  as  there  was 
no  extreme  cold  in  that  month.  The  weight  of  the  evidence  dearly 
is,  that  the  defective  repair  and  the  higli  rate  of  speed  caused  the 
accident. 

Something  was  said  about  insufficient  brakes,  and  that  was  em- 
braced in  the  stipulation,  but  there  is  nothing  in  the  record  to  show 
this  want  of  sufficient  equipment,  in  that  respect,  contributed  to  the 
accident 

We  are  of  opinion  the  jury  decided  right,  on  the  evidence,  and  we 
are  satisfied  it  fully  sustains  the  verdict. 

The  judgment  is  aflirmed. 

STREET  CAR  DERAILED  AND  RUNNING  OVER  EM- 
B  ANKM  ENT— I NTERRO  GATO  RI ES— COSTS— PRACTICE. 
— In  an  action  to  recover  for  injuries  sustained  by  a  passenger  caused 
by  a  street  car  running  off  the  track,  the  Supreme  Court,  in  review- 
ing the  case  on  appeal,  said  (per  Carter,  J.) :  "The  plaintiff,  at  the 
time  she  was  injured,  was  a  passenger  on  one  of  defendant's  street 
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cars,  propelled  by  electricity,  in  the  city  of  Elgin.  The  car,  while 
ninning  down  grade,  left  the  track  and  was  precipitated  over  a  high 
embankment,  whereby  appellee  sustained  permanent  injuries.  TTie 
negligence  complained  of  was  (using  the  language  of  the  declaration) 
in  running  the  cars  "at  a  very  high  and  fast  rate  of  speed,  to  wit, 
thirty  miles  per  hour,  which  is  a  much  greater  rate  of  speed  than  is 
permitted  by  law,  and  said  defendant  company  permitted  and  allowed 
the  roadbed  and  rails  on  said  street  railroad  to  become  out  of  repair, 
the  roadbed  to  be  of  an  uneven  grade,  and  the  rails  to  become  spread 
apart  and  the  track  not  of  uniform  width,  and  to  become  in  such  con- 
dition as  to  make  the  running  of  cars  over  said  road  and  rails  dan- 
gerous, and  in  consequence  of  the  careless  management  of  the  defen- 
dants, said  car,  while  the  same  was  conveying  the  plaintiff  on  said 
South  State  street  nearly  to  the  intersection  of  Locust  street,  became 
and  was  upset,  overturned  and  thrown  from  the  track,  down  a  steep 
embankment,''  etc  A  trial  before  a  jury  was  had,  which  resulted  in 
a  verdict  for  the  plaintiff  for  $7,275,  and  judgment  for  this  sum  was 
entered  by  the  trial  court.  On  appeal  to  the  appellate  court,  and 
after  the  filing  of  the  record  and  briefs  in  that  court,  appellee  filed 
a  remittitur  tor  $3,275,  and  the  judgment  of  the  trial  court  to  the 
extent  of  $4,000  was  affirmed.  The  present  appeal  is  from  said  judg- 
ment of  affirmance  prosecuted  by  the  appellant  company. 

''It  is  urged  by  appellant  that  the  trial  and  appellate  courts  erred 
in  holding  that  the  second  and  fourth  special  interrogatories  sub- 
mitted by  appellant's  counsel  were  not  proper  to  be  given  to  the  jury 
for  special  findings.    These  interrogatories  were  as  follows . 

"Second — Do  you  find,  from  the  evidence,  that  there  was  any 
cause  for  the  car  mounting  the  track  at  the  place  it  first  went  upon 
the  rail,  and  if  so,  what  was  such  cause? 

"Fourth — Do  you  find,  from  the  evidence,  that  there  was  any 
apparent  cause  for  the  accident,  at  the  time  of  the  accident,  at  the 
place  where  the  car  wheel  first  mounted  the  rail,  and  if  so,  what  do 
you  find,  from  the  evidence,  such  cause  was?" 

"It  was  among  other  things  said  in  Chicago  &  Northwestern  R'y 
Co.  V.  Dunleavy,  129  111.  1^,  when  the  statute  relating  to  special 
findings  of  the  jury  was  first  presented  to  this  court  for  its  considera- 
tion (p.  143) :  'In  giving  construction  to  the  statute,  the  first,  and 
perhaps  the  most  important,  question,  relates  to  the  scope  and  mean- 
ing of  the  phrase,  "material  question  or  questions  of  fact."  May  such 
question  relate  to  mere  evidentiary  facts,  or  should  they  be  restricted 
to  those  uhimate  facts  upon  which  the  rights  of  the  parties  directly 
depend?  Evidently  the  latter.  Not  only  does  this  conclusion  follow 
from  analogy  to  the  rules  relating  to  special  verdicts,  but  it  arises 
from  the  very  nature  of  the  case.  It  would  clearly  be  of  no  avail  to 
require  the  jury  to  find  mere  matters  of  evidence,  because,  after 
being  found,  they  would  in  no  way  aid  the  court  in  determining 
what  judgment  to  render.*  The  question  here  presented  was  fully 
considered  in  that  case,  and  the  ruling  there  made  has  been  followed 
in  all  subsequent  cases  where  the  question  has  arisen.   See  Lake  Erie 
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&  Western  R.  R.  Co.  v.  Morain,  140  111.  U7 ;  Pressed  Brick  Ca  v. 
Reinneiger,  140  III.  334;  Norton  v.  Volzke,  158  111.  402;  Terre 
Haute  &  Indianapolis  R.  R.  Co.  v.  Eggmann,  159  111.  550,  and 
cases  cited. 

"But  it  is  contended  by  counsel  for  appellant  that  the  questions 
of  fact  sought  to  be  submitted  did  not  call  for  findings  of  mere  evi- 
dentiary facts,  but  of  controlling  facts  in  the  case.  In  this  we  cannot 
agree  with  counsel,  but  are  constrained  to  agree  with  the  appellate 
court,  that  the  answer  of  the  jury  to  either  one  of  the  interrogatories 
would  not,  had  answer  been  made,  have  been  of  a  controlling  char- 
acter in  the  case.  Let  it  be  supposed  that  the  jury  would  have  found, 
in  response  to  the  second  interrogatory,  that  there  was  a  cause  for 
the  car  mounting  the  track,  and  that  the  cause  was  the  cobblestone 
found  on  the  inside  flange  of  the  west  rail  of  the  track,  as  contended 
by  appellant's  counsel.  It  would  not  have  followed,  as  matter  of 
law,  that  the  car  would  from  that  cause  have  been  precipitated  down 
the  embankment  and  the  consequent  injury  to  ^pellee  produced.  It 
might  still  have  been  that  the  overturning  of  the  car  down  the  em- 
bankment, which  caused  the  injury,  was  caused  by  the  negligence 
of  appellant  in  running  the  car  at  an  undue  and  unlawful  speed,  as 
alleged.  The  court  could  not  say,  as  matter  of  law,  that  the  mere 
mounting  of  the  track  by  the  car  caused  the  injury  to  appellee.  It 
would  therefore  seem  clear  that  a  further  finding  of  fact  would  have 
been  necessary  before  any  conclusion  of  law  could  have  been  drawn. 
The  finding  called  for,  therefore,  was  of  a  mere  evidentiary  fact  The 
fourth  interrogatory  is  different,  in  that  it  called  for  a  finding  as  to 
the  apparent  cause  of  the  accident,  (rather  than  of  the  mere  mounting 
of  the  track  by  the  car),  but  confined  it  to,  and  assumed  that  if  any 
cause  appeared  it  appeared  at  the  place  where  the  car  wheel  first 
mounted  the  rail.  It  is  clear  that  the  purpose  of  both  interrogatories 
was  substantially  the  same — that  is,  to  procure  a  finding  that  the 
car  was  caused  to  leave  the  track  by  the  stone  which  some  of  the  wit- 
nesses testified  was  found  crushed  upon  the  flange  of  the  rail.  This 
interrogatory,  when  applied  to  the  evidence,  is  not  very  clear  and 
definite  in  meaning,  and  the  phrase  'apparent  cause  of  the  accident ' 
might  have  been  understood  by  the  jury,  in  view  of  some  of  the  evi- 
dence, to  relate  to  what  may  have  appeared  to  be,  but  was  not,  the 
real  cause  of  the  accident.  But  if  by  the  word  'apparent'  was  meant 
'plain,'  'visible,'  or  'evident,'  we  are  still  of  the  opinion  that  the 
interrogatory  was  properly  refused,  as  one  calling  for  a  ^tecial  find- 
ing of  mere  evidentiary  facts."    *     *     * 

"It  is  further  assigned  for  error,  and  insisted  upon  here,  that  the 
appellate  court  erred  in  affirming  the  judgment  for  $4,000  after  ap- 
pellee had  remitted  all  in  excess  of  that  amount,  and  also  in  render- 
ing judgment  against  appellant  for  costs  made  in  the  appellate  court 
[60  111.  App.  173].  The  same  question  presented  by  the  first  branch 
of  this  contention  was  considered  and  the  authorities  reviewed  in 
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North  Chicago  Street  R.  R.  Co.  v,  Wrixon,  150  111.  532  (1),  and  it 
was  held  that  such  was  the  uniform  practice  in  all  the  courts  of  this 
State,  and  that  it  ought  not  now  to  be  changed.    We  see  no  occasion 
ior  reviewing  the  question,  but  regard  it  as  one  finally  and  properly 
settled.    But  there  was  error  in  rendering  judgment  in  the  case  at 
bar  in  the  appellate  court  against  appellant  for  the  costs  in  that  court. 
Appellant  was  compelled  to  appeal  to  get  rid  of  an  erroneous  judg- 
ment-   The  error  was  cured  in  the  appellate  court  by  appellee  enter- 
ing a  remitHtur  of  the  excessive  damages ;  but  the  costs  of  appeal  had 
been  incurred,  and  they  should  have  been  adjudged  against  appellee. 
This  precise  question  was  decided  by  this  court  in  Snell  v,  Warner, 
91  111.  472.    See,  also,  cases  there  cited,  in  Welsh  v.  Johnson,  76  111. 
295 ;  Trustees  of  Schools  v.  Hihler,  85  111.  409 ;  Dowty  v.  Holtz,  85 
111.  525 ;  Bristow  v.  Catlett,  92  111.  17. 

"Our  attention  is  called  to  the  fact  that  in  the  Wrixon  case,  supra, 
judgment  was  rendered  in  the  appellate  court  for  costs  in  that  court. 
The  contention  there  was  as  to  the  practice  of  permitting  a  remittitur 
to  be  entered  in  actions  ex  delicto  in  the  appellate  court,  and  the 
question  as  to  the  proper  judgment  for  costs  seems  to  have  passed 
unnoticed.  But  the  point  is  made  and  insisted  on  here,  and  it  must 
be  sustained.  As  was  held,  however,  in  Snell  v,  Warner,  supra,  the 
crrcM-  affects  only  so  much  of  the  judgment  as  relates  to  the  question 
of  costs  of  the  appeal  in  the  appellate  court.  The  judgment  is  not 
otherwise  incorrect,  and  it  will  be  affirmed. 

"The  judgment  for  costs  alone  will  be  reversed,  and  the  cause 
remanded  to  the  appellate  court,  with  directions  to  enter  judgment 
for  all  costs  made  by  the  appeal  to  that  court,  up  to  and  including  the 
remittitur  against  the  appellee."  Affirmed  in  part  and  reversed  in 
part.  A.  H.  Bajuiy  (lk>TSPORD  &  Wayne  and  D.  B.  Shbrwood, 
of  counsel) »  appeared  for  appellant;  Irwin  &  Egan,  andj.  A. 
RU8aBi«i«9    for    appellee.     Supreme    Court,  lUinois,    June,    i8p6. 

Dgln  City  Railway  Company  ▼•  Salisburyt  162  111.  187. 


CHICAGO  AND  ALTON   RAILROAD  COMPANY 

V.  PONDROM. 

Supreme  Court,  Illinois,  September  Term,  i86g. 

[Reported  in  51  III.  333.] 

PASSENGER'S  ARM  PROJECTING  FROM  CAR  STRUCK  BY 
TRAIN— RAILROAD  LIABLE.— Where  a  passenger  on  defendant's 
train  had  his  arm  resting  on  the  window  and  S'ligfitly  projecting  from  the 
car  and  in  parsing  a  freight  train  his  arm  was  struck  and  broken,  the 
defendant  wu  held  liable,  the  negligence  of  the  passenger  being  slight 


L    North  Chicago  Street    R.    R.  Co.  v,  Wrixon,  150  111.  582,  is  re- 
potted  in  2  Am.  Neg.  Cas.  708. 
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compared  with  ttut  o\  the  defendant  in  permitting  an  obstruction  » 
dose  to  the  track  as  to  render  it  dangerous  for  passengers  to  pennit 
dieii  hands  to  pass  a  few  inches  beyond  ^e  outside  of  a  car  window. 

Appkai,  from  the  CJTCuit  Cotut  of  Cook  Counfy.  The  facts  appeu 
in  the  opinion.    JudgmetU  affirmed. 

A.  W.  Chubch  and  John  N.  Jbwbtt,  for  appellants. 

B.  W.  BvANS  and  Coopbr  &  Paceakd,  for  appellee. 

Walker,  J. — It  appears  that  appellee  was  a  passenger  on  appel- 
lants' road  on  the  afternoon  of  the  17th  of  September,  1867,  frmn 
Bloomington  to  Chicago.  He  had  purchased  a  ticket  for  a  first-class 
car,  and  left  Bloomington  at  noon  and  arrived  at  Chicago  at  9  o'clock 
of  the  evening  of  the  same  day.  On  approaching  Twelfth  street,  it 
appears  that  the  train  stopped  as  usual,  and  appellee  swears  he  saw 
a  long  freight  train  on  the  right  hand  side  of  the  car  in  which  he  was 
sitting.  He  seems  to  have  been  by  a  window  on  that  side.  He 
seems  to  have  remained  in  his  seat  and  had  his  arm  resting  oa  the 
window  sill,  while  the  window  was  open,  and  he  swears  that  as  the 
train  was  approaching  Twelfth  street,  hts  right  arm  was  seized  by 
some  sharp  pointed  instrument  and  was  drawn  out  of  the  window, 
and  forced  back  ^:ainst  the  rear  window  frame  and  was  broken  just 
above  the  elbow  joint. 

Another  witness  swears  that  he  was  at  the  time  looking  at  appellee, 
and  that  his  arm  was  resting  on  the  window  sill  and  his  hand  hanging 
down  on  the  inside  of  the  car.  Neither  witness  saw  what  it  was  that 
came  in  contact  with  appellee's  arm.  An  inspection  of  the  sleeve 
of  the  coat  worn  by  appellee  at  the  time,  submitted  to  us  by  agree- 
ment of  counsel  for  our  examination,  shows,  that  cmi  the  under  side 
of  the  sleeve,  near  the  lower  end,  the  cloth  was  considerably  brokMi 
and  torn.  The  theory  of  appellee's  counsel  is,  that  some  iron  instru- 
ment, protruding  from  the  rear  end  of  the  frei^t  train,  entered  the 
car  window  and  came  in  contact  with  appellee's  arm  near  the  wrist, 
and  pulled  or  forced  it  backward  until  it  was  fractured  above  the 
elbow,  the  face  or  side  of  the  window  forming  the  fulcrum.  Appel- 
lants' counsel  contend  that  his  arm  was  outside  of  the  window  and 
came  in  contact  with  some  stationary  body,  by  which  it  was  forced 
backward  against  the  window  frame  and  thus  broken. 

We  are  unable  to  conceive  how  an  instrument  could  be  contrived 
or  formed,  attached  to  the  comer  of  a  freight  car,  that  could  pass 
into  a  window  and  seize  a  man's  arm  near  the  wrist,  hanging  down 
several  inches  below  the  base  of  the  window,  and  not  only  so,  but 
seize  it  on  the  under  side  of  the  arm,  and  hold  tt  firmly  and  force  the 
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arm  back,  as  this  seems  to  have  been  done.  If  not  impossible,  we 
suppose  it  to  be  extremely  improbable.  We  can  find  no  solution  to 
the  occurrence  in  that  mode,  yet  this  seems  to  have  been  the  theory 
of  both  appellee  and  the  other  passenger.  If  an  iron  instrument  of 
sufficient  length  to  enter  the  car  far  enough  to  accomplish  this  pur- 
pose, had  protruded  from  the  rear  end  of  a  freight  car  standing  near 
the  track  when  this  train  passed,  it  certainly  would  have  come  in 
violent  contact  with  the  front  part  of  the  coach  in  which  appellee  was 
riding,  and  the  friction  would  certainly  have  been  so  violent  as  to 
have  attracted  the  attention  of  all  persons  in  the  car.  Again,  the 
wrist,  when  the  force  was  applied,  from  the  description  of  its  situa- 
ti(Mi  given  by  appellee  and  the  passenger,  must  have  been  at  least 
fotir  or  five  inches  in  from  the  outer  surface  of  the  car,  and  it  may 
be  asked,  how  it  could  have  passed  the  forward  part  of  the  train  and 
this  car  without  being  broken  off  or  bent  so  that  it  would  not  have 
passed  so  far  into  the  car  window  as  to  produce  the  results  that  it 
is  insisted  were  thus  accomplished. 

Nor  do  we  see  that  it  is  in  the  least  probable  that  such  an  instru- 
ment could  have  been  thrust  into  the  window  by  the  backing  of  the 
freight  train.  It  is  true,  that  if  a  spike  or  bar  of  iron  had  protruded 
backward  from  the  rear  of  a  freight  car,  and  it  had  been  backing  at 
the  time,  it  is  not  impossible  that  the  iron  rod  could  have  entered 
the  window,  but  is  impossible  that  it  could,  after  entering  the  win- 
dow some  four  inches  above  the  wrist,  have  instantly,  by  its  own 
gravity,  curved  downward  so  as  to  come  in  contact  with  the  under 
side  of  the  wrist ;  and  the  same  may  be  said  if  the  freight  car  was 
stationary.  We  are,  for  these  reasons,  satisfied  that  the  injury  was 
not  inflicted  in  that  mode,  although  appellee  and  the  other  passenger 
no  doubt  honestly  believed  that  it  was.  Neither  of  them  saw  the  in- 
strument that  produced  the  injury,  as  it  was  sudden,  unexpected  and 
startling;  they  were  most  probably  not  observant  of  all  the  surround- 
ings and  their  relations  to  each  other.  Not  having  expected  the 
occurrence,  perhaps  neither  of  them  was  noticing  the  actual  position 
of  appellee's  arm  at  the  time  of  the  contact. 

While  at  most,  we  may,  with  the  facts  we  have  before  us,  be  able 
to  do  more  than  arrive  at  a  reasonable  conclusion,  still  it  appears  to 
us  that  the  most  natural  and  probable  theory  is,  that  appellee  had 
his  elbow  resting  on  the  window  sill,  with  his  arm  extending  outward 
and  upward,  and  in  passing  the  rear  end  of  the  freight  train,  it  was 
so  near  the  passenger  car  that  his  wrist  came  in  contact  with  the 
comer  of  the  rear  car ;  and  if  the  speed  was  sufficiently  rapid,  the 
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force  would  be  so  great  that  the  arm  would  not  be  readily  with- 
drawn, and  as  the  pressure  increased  it  would  not  only  force  the  arm 
back  until  it  was  broken,  but  it  would  render  the  slipping  of  the  arm 
so  difficult,  that  as  it  dragged  past,  it  would  most  likely  produce  rents 
in  the  sleeve,  at  the  place  and  of  the  shape  foundto  have  been  made 
in  the  coat  sleeve.  This,  we  think,  was  the  manner  in  which  the 
injury  most  probably  occurred.  This,  to  us,  seems  reasonable  and 
satisfactory. 

The  question  then  arises,  whether,  fiaving  the  arm  casually  out- 
side of  the  car  in  that  manner,  was  negligence,  and  if  so,  was  there 
greater  negligence  in  the  company  in  permitting  its  freight  cars  to 
stand  so  near  the  track  as  to  produce  the  injury  in  the  manner  we 
suppose  it  occurred ;  and  if  both  parties  were  guilty  of  negligence, 
was  that  of  appellee  relatively  slight  when  compared  with  that  of 
appellant?  For  a  passenger  to  allow  his  arm  to  rest  on  the  window 
sill  and  slightly  project  beyond  the  outside  surface  of  the  car,  may  be 
in  some  degree,  negligence,  but  observation  teaches  that  to  do  so  is 
not  uncommon  with  passengers.  It  is  frequently  done  through  inad- 
vertence, and  when  done  intentionally,  it  is  upon  the  supposition  that 
all  railway  companies  have  their  track  free  from  obstructions,  and 
that  they  permit  nothing  to  remain  so  near  to  the  track  as  would 
render  it  dangerous  to  permit  the  hand  to  pass  a  few  inches  beyond 
the  outside  of  a  car  window. 

We  have  been  referred  to  a  number  of  cases  in  other  courts,  and 
the  earlier  cases  decided  in  this  court,  as  announcing  the  rule,  that 
where  there  is  CMitributory  negligence,  the  plaintiff  cannot  recover. 
The  established  doctrine  of  this  court  is,  that  where  the  negligence  of 
t4ie  plaintiff  is  slight  as  compared  with  that  of  the  defendant,  a  re- 
covery may  nevertheless  be  had.  We  are  fully  aware  this  is  appar- 
ently opposed  to  the  decisions  of  some  courts,  but  it  is  more  apparent 
than  real,  as  recoveries  are  permitted  in  those  courts  where  acts  of 
the  plaintiff  should  be  regarded  as  slightly  negligent,  not  equal  to 
ordinary  care ;  and  by  requiring  the  greatest  possible  precauticw  on 
the  part  of  the  carrier  (1). 

In  the  case  of  Spencer  v.  The  Milwaukee  &  Prairie  du  Chien 
R.  R.  Co.,  17  Wis.  487  (2),  a  case  very  similar  in  all  of  its  material 
facts  to  the  case  at  bar,  the  court  say: 

"When  we  consider  the  manner  in  which  railroad  cars  are  usually 


1.    The    doctrine    ot   comparative      Am.  Neg.  Cas.  646-647. 
negligence  is  now  abrogated  in  Illi-         2.    Reported  with  the 
nois.    See  note  on  this  subject  in  2      cases  in  volume  10. 
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constructed — with  windows  so  that  they  can  be  opened,  and  ar- 
ranged at  a  sufficient  height  from  the  seat  so  that  passengers  will 
almost  unconsciously  place  their  arms  upon  the  sill  for  support — 
there  being  no  bars  or  slats  before  the  window  to  prevent  their 
doing  so — then  to  say  that  if  a  passenger's  arm  extends  the 
slightest  degree  beyond  the  outside  surface,  he  is  wanting  in  proper 
care  and  attention,  and  if  an  injury  happens  he  cannot  recover,  be- 
cause his  conduct  must  have  necessarily  contributed  to  the  result, 
appears  to  us  to  be  laying  down  a  very  arbitrary  and  unreasonable 
rule  of  law. 

"It  is  probably  the  habit  of  every  person,  while  riding  in  the  cars, 
to  rest  the  arm  upon  the  base  of  the  window.  If  the  window  is 
open,  it  is  liable  to  extend  slightly  outside.  This  we  suppose  is 
common  habit. 

"There  is  always  more  or  less  space  between  the  outside  of  the 
car  and  any  structure  erected  by  the  side  of  the  track,  and  must 
necessarily  be  so,  to  accommodate  the  motion  of  the  car. 

"Passengers  know  this,  and  regulate  their  conduct  accordingly; 
they  do  not  suppose  that  the  agents  and  managers  of  the  road  suffer 
obstacles  to  be  so  placed  as  to  barely  miss  the  car  while  passing. 
And  it  seems  to  us  almost  absurd  to  hold  that  in  every  case,  and 
under  all  circumstances,  if  the  party  injured  had  his  arm  the  small- 
est fraction  of  an  inch  beyond  the  outside  surface,  he  was  wanting 
in  ordinary  care  and  prudence." 

In  the  case  of  Laing  v.  Colder,  8  Penn.  St.  479  (1),  it  was  held, 
that  a  person  travelling  cm  a  railroad  car,  who  permitted  his  hand 
to  extend  outside  of  the  window,  and  thereby  had  his  arm  broken 
in  passing  a  bridge,  could  not  recover  if  the  agents  of  the  company 
had  given  timely  notice  of  the  danger  which  the  plaintiff  might 
hav^  avoided.  It  will  be  observed,  that  this  case  turns  upon  the 
fact  that  notice  had  been  given  to  the  passenger  not  to  put  his  hand 
outside  of  the  window.  Had  the  notice  not  been  given,  we  may 
infer,  the  court  would  have  held  the  company  liable. 

In  the  case  of  The  New  Jersey  Railway  Co.  v,  Kennard,  9  Harris, 
203  (2),  the  same  court  say,  that,  "A  carrier  of  either  goods  or 
passengers,  is  bound  to  provide  a  carriage  or  vehicle,  perfect  in  all 
its  parts;  in  default  of  which  he  becomes  liable  for  any  loss  or 
injury  that  may  be  suffered,  provided,  it  happen  without  negli- 
gence or   misconduct   on    the    part   of   the   party    injured.    A 

t   Reported    with    the     Pennsyl-        2.    Reported    with    the    PennsyU 
">**•  cases  in  volume  10.  vania  cases  in  volume  10. 
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carrier  of  passengers  is  bound  to  omit  no  precaution  that 
may  conduce  to  their  safety.  He  is  bound  to  guard 
against  every  apparent  danger  that  may  beset  them.  The 
dangers  incident  to  travelling  in  railway  cars  are  few 
in  comparison  with  those  incident  to  other  modes  of  travel;  but 
the  most  prominent  of  them  is  risk  of  injury  to  limbs  stuck  out  of 
windows,  wh^e  the  cars  are  not  so  constructed  as  to  prevent  it. 
Any  one  whd  has  travelled  by  railway,  must  have  observed  that 
even  the  most  careful  passengers  forget  the  risk,  and  unconsciously 
suffer  their  elbows  to  slip  out  beyond  the  window  sill.  What  can 
a  carrier  do  to  prevent  it?  No  more  is  required  than  a  few  metallic 
rods  set  in  the  windows  perpendicularly  or  horizontally,  or  a  net- 
ting of  wire  work,  or  even  wooden  slats.  None  of  these  would 
materially  impede  the  circulation  of  the  air,  or  abridge  the  com- 
fort of  the  passengers,  while  it  would  make  their  safety  sure.  A 
car  without  any  of  these  appliances,  is,  to  coin  a  phrase,  not  road- 
worthy,  and  a  carrier  is  responsible  for  any  loss  that  may  happen 
from  that  cause  alone.  Risking  his  passengers  in  an  unsafe  car, 
it  behooves  him  to  use  every  means  in  his  power  to  guard  against 
danger  fnHn  it  at  dangerous  places,  by  audibly  proclaiming  in  the 
car  the  necessity  of  keeping  anns  and  heads  inside.  Should  any 
one  disregard  such  warning,  he  would  incur  the  charge  of  willful 
neglect  of  bis  own  safety,  and  where  there  is  negligence  oo  both 
sides,  neither  party  is  answerable  for  any  injury  from  it." 

We  are  aware  that  this  last  case  has  been  overruled  by  the  case 
of  The  Pittsburg  &  Connellsville  R.  R.  Co.  v.  McQurg,  (56  Pa. 
Sl  294).  But  we  think  the  former  case  the  better  considered  of  the 
two,  and  to  be  based  on  sounder  reasons  and  more  in  hann<»iy 
with  the  analogies  of  the  law,  and  entitled  to  more  weight  (1). 

But  even  if  it  were  to  be  conceded  that  it  was  negligence  on  the 
part  of  appellee  to  have  had  his  arm  outside  of  the  car  window, 
should  he  be  precluded  from  a  recovery?  Was  it  negligence  on  the 
part  of  the  railway  company  to  permit  cars  or  other  heavy  or  per- 
manent bodies  to  stand  so  near  their  track,  that  cars  in  motioa  must 
pass  within  a  few  inches  of  such  bodies?  We  suppose  it  to  be  the  clear 
and  undeniable  duty  of  a  railway  company  to  keep  its  track  clear 
of  such  obstructions ;  and  a  failure  to  do  so,  is  gross  negligence. 
With  such  objects  so  nearly  in  contact  with  cars  running  at  a  high 
rate  of  speed,  life  must  necessarily  be  greatly  endangered;  and 
when  such  negligence  as  appellee  may  have  been  guilty  of,  is  com- 

1.    Reported  with  the  Pen»^lvania  cases  in  volume  10. 
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pared  with  the  negligence  of  permitting  a  freight  train  to  stand  so 
near  the  track  of  a  passenger  train  as  to  produce  the  injury  which 
did  occur,  the  former  is  slight  and  the  latter  is  gross.  And  it  has 
long  been  the  settled  law  of  this  court,  in  such  cases,  to  compare 
the  negligence  of  both  parties,  and  even  if  the  plaintiff  is  guilty  of 
negligence  which  is  slight,  as  compared  with  that  of  the  defendant, 
he  may  recover.  Galena  &  Chicago  Union  R.  R.  Co.  v  Jacobs, 
20  lU.  478;  Chicago  &  Rock  Island  R.  R.  Co.  v.  Still,  19  111.  499; 
St  Louis  &  Alton  R.  R.  Co.  v.  Todd,  36  111.  409 ;  Chicago  &  Ahon 
R.  R.  Co.  V,  Hogarth,  38  111.  370.  These  cases,  besides  a  large 
number  of  others  in  our  court,  announce  the  rule,  and  notwith- 
standing other  courts  have  adopted  and  acted  upon  a  different  rule, 
we  regard  it  as  firmly  established  in  this  State. 

But  even  under  the  contrary  rule  there  are  authorities  of  weight 
which  would  justify  us  in  holding  that  the  protrusion  of  appellee's 
hand  through  the  car  window  was  not  negligence,  and  that  per- 
mitting the  freight  cars  to  stand  so  near  the  track  for  the  passenger 
cars  was  gross  negligence.  In  the  case  of  Spencer  v.  Milwaukee 
&  Prairie  du  Chien  R.  R.  Co.,  17  Wis.  493,  it  was  held,  where  a 
passenger,  while  the  train  was  passing  over  a  bridge,  had  his  hand 
outside  of  the  car  window,  and  it  came  in  contact  with  a  brace  in 
the  bridge,  which  had  become  loosened  and  dropped  downward, 
and  the  hand  was  injured,  there  was  not  negligence  on  the  part  of 
the  plaintiff,  while  there  was  on  the  part  of  the  company. 

An  examination  of  the  instructions  given  in  this  case,  shows 
that  the  rules  announced  and  applied  by  this  court  in  reference  to 
negligence,  were  fairly  stated  to  the  jury,  and  could  not  have  mis- 
led them ;  and  the  evidence  sustains  the  verdict. 

The  verdict  found  and  returned  by  the  jury  was,  no  doubt,  ex- 
cessive, but  the  court  below  required  appellee  to  remit  all  but 
$2,500,  or  he  would  grant  a  new  trial.  This  appellee  did,  and  the 
court  rendered  judgment  for  that  sum.  While  the  verdict,  after 
the  rermttUur  was  entered,  was  still  large,  we  are  not  prepared  to 
say  that  it  is  so  far  excessive  as  to  require  the  judgment  to  be 
reversed.  It  is  not  so  large  as  to  strike  us  that  it  could  only  be 
the  result  of  passion,  prejudice  or  mistake. 

The  judgment  of  the  court  below  is  affirmed. 
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CHICAGO  CITY  RAILWAY  COMPANY  V.  ROOD. 

Supreme  Court,  lUinois,  November,  1S96. 
IReported  in  163  III.  477.] 

PASSENGER  ON  CABLE  CAR  STRUCK  BY  PASSING  WA-GON- 
INSTRUCTIONS. — In  an  action  to  recover  damages  for  injuries  sus- 
tained by  a  passenger  on  one  of  defendant's  cable  cars  it  ai>peared  that 
plaintiff  was  reading  a  newspaper  while  riding  in  an  open  car,  and  was 
struck  and  injured  by  a  wagon  as  it  passed  by  the  car.  On  tiie  trij  the 
court  instructed  (he  jury  to  the  effect  that  if  plaintiff  proved  due  care  at 
the  time  of  the  accident  there  was  a  presumption  ol  negligence  on  the 
part  of  defendant,  and  the  burden  was  upon  defendant  to  prove  that  it 
was  not  negligent.  On  appeal  it  was  held  that  the  instructions  were 
erroneous,  the  rule,  under  the  (acts  of  Ae  case,  being  stated  too  broadly. 

PRESUMPTION  OF  NEGLIGENCE.— Where  the  accident  is  one  which 
would  not  in  aill  probability  happen  S  the  person  causing  it  was  using 
due  care,  or  the  instrumentality  causing  tfae  accident  is  solely  under  the 
management  of  the  defendant,  then  the  occurrence  of  tbe  accident,  to- 
gether with  proof  of  the  exercise  of  due  care  on  the  part  of  the  plaintiff, 
is  sufficient  prima  facie  prooif  of  negligence  to  tmpose  upon  defendant 
•Cntonus  of  rebutting  it 

Appbax.  from  the  Appellate  Court  for  the  First  District, — heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  County. 
Judgment  reversed. 

"This  was  an  action  by  appellee,  Rood,  against  the  appellant 
company,  to  recover  damages  for  a  personal  injury.  The  declara- 
tion contains  four  special  counts,  the  first  three  of  which  charge 
negligence  on  the  part  of  appellant's  servants  in  the  operation  of 
the  car  of  appellant  upon  which  appellee  was  riding  at  the  time  he 
was  injured.  The  fourth  count  charges  negligence  in  the  construc- 
tion and  equipment  of  the  car.  The  trial  resulted  in  a  verdict  for 
$4,500  in  favor  of  appellee.  Appellee  remitted  $2,000,  and  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered  for  the  bal- 
ance. $2,500. 

"This  judgment  has  been  affirmed  by  the  appellate  court,  and 
the  present  appeal  is  prosecuted  from  such  judgment  of  affirmance. 

"The  material  facts  are  substantially  as  follows:  About  nine 
o'clock  on  the  morning  of  August  26,  1892,  appellee  boarded  the 
grip  car  of  a  train  of  cars  of  appellant,  operated  by  the  cable  system 
upon  Cottage  Grove  avenue.  Twenty-second  street  and  Wabash 
avenue  in  Chicago.  Appellee  boarded  the  car  at  the  comer  of 
Twenty-fifth  street  and  Cottage  Grove  avenue.    The  train  was  go- 
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ing  north  on  Wabash  avenue  upon  the  east  track,  the  cars  going 
south  being  upon  the  west  track  of  the  road.    Appellee  sat  on  the 
second  seat  from  the  front  at  the  outer  end  of  the  seat  facing  the 
front  of  the  car.    After  taking  his  seat,  he  took  out  his  newspaper 
and  commenced  reading.    He  placed  his  arm  around  the  upright, 
or  post,  supporting  the  roof  of  the  car,  holding  his  newspaper  be- 
fore his  eyes.    He  was  on  the  west  side  of  the  car,  which  was  an 
open  one;  the  lower  part  of  his  right  leg  was  laid  across  the  left 
foot  below  the  knee ;  his  right  foot  extended  beyond  his  left,  and 
beyond  the  edge  of  the  floor,  about  six  inches,  and  his  left  foot 
rested  on  the  edge  of  the  floor.    While  in  this  position,  with  his 
arm  around  the  post  and  his  legs  crossed  and  foot  extended  in  the 
manner  stated,  some  object,  which  the  testimony  tends  to  show  to 
have  been  a  large  wagon  carrying  coal,  brushed  past  his  arm,  and, 
as  the  team  passed  going  southward,  part  of  the  harness  struck  his 
foot  and  pulled  it  back  drawing  him  partly  out  of  the  seat ;  his  left 
leg  was  bruised  by  coming  in  contact  with  the  iron  side  or  arm  of 
the  seat ;  his  body  was  pulled  out  of  the  seat,  and  by  catching  hold 
of  the  back  of  the  seat  in  front  of  him  and  holding  on  to  the  up- 
right or  post  with  his  hand,  he  was  partially  turned  around  side- 
ways.   The  accident  occurred  near  the  comer  of  Twelfth  street  and 
Wabash  avenue,  wheie  the  thoroughfare  was  quite  crowded.    Ap- 
peOee  did  not  see  the  team  or  wagon  before  it  struck  him,  but  saw, 
9s  he  turned  around,  a  coal  wagon  or  a  heavy  wagon  of  that  nature, 
about  the  length  of  a  car  or  two  cars,  going  south.    Appellee  states, 
that  the  wagon  was  drawn  by  two  horses  to  the  best  of  his  recollec- 
tion.   The  car  was  not  stopped,  nor  was  its  motion  slackened  at  the 
time  of  the  accident ;  but  it  was  going  at  the  regular  gait  at  which 
the  cars  travel  on  Wabash  avenue.    Plaintiff  had  been  in  the  habit 
of  riding  on  appellant's  cars  frequently,  and  was  aware  that  Wabash 
avenue  was  a  crowded  thoroughfare. 

"On  behalf  of  the  plaintiff,  the  trial  judge  gave,  among  others, 
the  following  instructions  to  the  jury : 

"The  court  instructs  the  jury,  that,  if  they  believe  from  the  evi- 
dence in  this  case,  that  the  plaintiff,  Rood,  on  August  26,  1892, 
boarded  the  cable  car  of  the  defendant  at  or  about  Twenty-fifth 
street  in  this  city  on  his  way  down  town,  and  paid  the  price  of 
transportation,  to  wit,  five  cents ;  and  that,  while  riding  as  a  pas- 
senger and  observing  ordinary  care  for  his  personal  safety,  plain- 
tiflTs  foot  was  brought  in  contact  with  a  horse,  harness  or  wagon 
passing'  or  standing  at  or  near  the  tracks  of  defendant,  along  which 
said  cable  car  was  being  operated  by  defendant's  servants ;  then  to 
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avoid  liability  for  such  injuries,  the  defendant  must  prove  by  a  f««- 
ponderance  of  the  evidence,  that  its  servants  exercised  the  highest 
degree  of  care  for  the  persona!  safety  of  the  plaintiff  in  the  opera- 
tion of  said  cable  car  at  the  time  said  injuries  were  inflicted." 

"The  court  instructs  the  jury,  that,  if  they  believe  from  the  evi- 
dence that  on  August  26,  1892,  the  plaintiff  in  this  case  became  a 
passenger  and  paid  his  fare  for  transportation  upon  one  of  defen- 
dant's Wabash  avenue  cable  cars,  and  that,  while  so  riding  as  such 
passenger  and  observing  ordinary  care  for  his  personal  safety,  his 
foot  and  leg  were  injured  by  being  brought  in  contact  with  sothc- 
thing  standing  or  passing  near  the  tracks  of  defendant,  upon  which 
said  car  was  being  operated  by  defendant's  servants;  then  it  is  for 
the  defendant  to  explain  how  said  injury  occurred,  and  to  show  by 
a  preponderance  of  the  evidence,  that  the  alleged  injuries  of  plain- 
tiff were  not  the  result  of  any  lack  or  failure  to  exercise  the  highest 
degree  of  care  and  diligence  on  the  part  of  its  servants  in  the  oper- 
ation of  said  cable  car." 

WibLUu  J.  HvNBS  and  H.  H.  tiASTin,  for  appellant. 

Mann.  Hatxs  &  Millbb,  for  a^>ellee. 

MagradertCh,  J. —  By  the  giving  erf  the  instructions  set  out  in 
the  statement  preceding  this  opinion,  the  court  submitted  the  case 
to  the  jury  upon  the  theory,  that,  if  the  appellee  proved  that  he  was 
in  the  exercise  of  ordinary  care  at  the  time  of  the  accident,  there 
was  a  presumption  that  appellant  was  guilty  of  negligence,  and  ac- 
cordingly that  the  appellant  had  the  burden  of  proving  by  a  pre- 
ponderance of  evidence,  that  it  was  not  negligent.  The  question 
presented  for  our  consideration  is,  whether,  in  case  of  the  happening 
of  an  accident  to  a  passenger  upon  a  street  car,  the  two  concurrent 
facts  of  the  accident  and  the  exercise  of  ordinary  care  by  the  injured 
party  raise  a  presumption  of  negligence  against  the  carrier,  so  as 
to  shift  the  burden  of  proof  upon  it  to  show  that  it  was  not  guilty 
of  negligence. 

The  weight  of  authority  seems  to  be  in  favor  of  the  position,  that 
the  mere  happening  of  the  accident,  together  with  the  exercise  of 
ordinary  care  by  the  plaintiff,  does  not  alone  raise  the  presumption 
of  negligence  on  the  part  of  the  defendant  carrier.  The  rule  is 
thus  stated  by  Booth  in  his  wOrk  on  Street  Railway  Law  (sec.  361) ; 
"The  mere  fact,  that  a  passenger  has  been  injured  en  route  without 
any  evidence  whatever  as  to  the  manner  in  which  the  accident 
occurred,  does  not  raise  a  presumption  of  negligence  against  either 
of  the  parties,  but  the  burden  of  proof  shifts  where  the  accident 
proceeds  from  an  act  of  such  a  character  that,  when  due  care  is 
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taken  in  its  performance,  no  injury  ordinarily  ensues  from  it,  or 
where  it  is  caused  by  the  mismanagement  of  a  thing  over  which 
the  defendant  has  immediate  control,  or  for  the  management  or 
construction  of  which  it  is  responsible."  Where  the  injury  occurs 
by  reason  of  any  defect  in  the  machinery,  or  cars,  or  apparatus,  or 
track  of  the  carrier,  or  where  there  is  anything  improper  or  un- 
skillful or  negligent  in  the  conduct  of  its  servants,  or  unsafe  in  the 
appliances  of  transportation,  the  presumption  then  arises  in  favor  of 
the  negligence  of  the  carrier,  and  the  burden  of  rebutting  this  pre- 
sumption is  thrown  upon  it.  But  if  the  plaintiff's  own  evidence 
shows,  that  the  accident  was  due  to  a  cause  beyond  the  control  of 
the  carrier,  as  the  presence  of  vis  major ^  or  the  tortious  act  of  a 
stranger  tending  to  produce  the  accident,  no  such  ^ima  fade  case 
is  made  out  as  will  throw  the  burden  upon  the  carrier  of  showing 
that  it  was  not  guilty  of  negligence.  The  presumption  in  question 
comes  from  the  nature  of  the  accident,  and  the  circumstances  sur- 
rounding it,  rather  than  from  the  mere  fact  of  the  accident  itself. 
These  circumstances  must  be  such  as  tend  to  connect  the  carrier 
with  the  cause  of  the  injury.  If  the  circumstances,  surrounding  the 
accident,  are  such  as  to  indicate,  that  it  would  not  probably  have 
occurred  if  the  company  had  been  in  the  use  of  suitable  machinery, 
or  safe  apparatus,  or  if  it  had  employed  proper  and  competent  ser- 
vants to  manage  such  machinery  or  apparatus,  then  the  burden  of 
proof  will  be  shifted  to  the  carrier.  Such  presumption  of  negligence 
has  been  held  to  exist  against  the  carrier  in  cases  of  the  overturning 
of  a  stage  coach,  or  of  the  derailment  of  a  car,  or  of  the  sudden  jerk 
of  a  train,  or  of  a  blow  from  part  of  a  passing  train,  or  of  a  collision 
between  two  trains  belonging  to  the  same  carrier,  or  of  the  break- 
ing down  of  a  bridge  upon  the  line  of  a  railway.  Bradner  on  Evi- 
dence, pp.  422,  424 ;  Ray  on  Negligence  of  Imposed  Duties  of  Pas- 
senger Carriers,  pp.  690-697;  Hutchinson  on  Carriers,  sees.  799- 
801;  Patterson  on  Railway  Accident  Law,  p.  438;  Smith  v,  St. 
Paul  City  R'y  Co.,  32  Minn.  1 ;  Holbrook  v.  Utica  &  Schenectady 
R.  R.  Co.,  12  N.  Y.  236 ;  LeBarron  v.  East  Boston  Ferry  Co.,  11 
Allen,  312  (1) ;  Transportation  Co.  v.  Downer,  11  Wall.  129 ;  Stokes 
V,  Saltonstall,  13  Pet.  181  (2) ;  Sterne  v.  Railway  Co.,  76  Mich.  591 ; 
Wharton  on  Law  of  Negligence,  sec.  661.  It  is  reasonable,  that  a 
presumption  of  negligence  should  arise  against  the  carrier  in  cases 

1.  Le  Barron  v.  East  Boston  2.  Stokes  v,  Saltonstall,  13  Pet. 
Ferry  Co.,  11  Allen,  312,  is  reported  181,  is  roported  in  7  Am.  Neg.  Cas. 
in  3  Am.  Neg.  Cas.  760.  297. 
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where  the  cause  of  the  accident  is  under  its  control,  because  it  has 
in  its  possession  the  almost  exclusive  means  of  knowing  what  oc- 
casioned the  injury,  and  of  explaining  how  it  occurred,  while  the 
injured  party  is  generally  ignorant  of  the  facts.     But  where  the 
cause  of  the  accident  is  outside  of  and  beyond  any  of  the  instru- 
mentalities under  the  control  of  the  carrier,  its  means  of  knowledge 
may  not  be  and  are  not  necessarily  better  than  those  of  the  passen- 
ger.   In  the  present  case,  the  car  in  which  the  appellee  was  riding 
was  travelling  along  the  public  street  of  a  city,  which  the  owners  of 
other  vehicles  had  as  much  right  to  use  as  the  owners  of  the  cable 
cars.    Plaintiff's  own  testimony  showed,  that  he  was  injured  by  a 
wagon  travelling  along  the  public  street,   and  passing  the  car  in 
which  he  was  riding.    The  accident  may  have  been  due,  so  far  as 
plaintiff's  evidence  showed,  to  careless  driving  on  the  part  of  the 
driver  of  the  wagon.    Plaintiff's  proof  was  equally  consistent  with 
the  absence  as  with  the  existence  of  negligence  on  the  part  of  ap- 
pellant.   Hutchinson  on  Carriers,  sec.  799.    At  any  rate,  such  evi- 
dence left  it  doubtful  whether  appellant  wJts  guilty  of  negligence  or 
not,  and  the  presumption  that  the  accident  was  unavoidable,  was 
as  reasonable  as  that  it  was  due  to  appellant's  negligence.    Sterne 
V.  Railway  Co.  supra.    Under  such  circumstances  the  nature  of  the 
accident  was  not  such  as  to  throw  the  burden  of  proof  upon  the 
appellant. 

In  Federal  Street  and  Pleasant  Valley  R'y  Co.  v,  Gibson,  96  Pa. 
St.  83,  a  passenger  on  the  car  of  a  street  railway  company  was 
struck  and  injured  by  a  passing  wagon  loaded  with  hay,  while  sit- 
ting in  the  street  car  by  an  open  window,  with  his  left  arm  resting 
on  the  window  ledge,  it  not  being  shown  whether  it  projected  be- 
yond the  ledge  or  not ;  and  it  was  held  by  the  court,  that  the  approx- 
imate cause  of  the  injury,  at  least  in  part,  was  the  act  of  a  third 
party,  to  wit :  the  driver  of  the  wagon,  over  whom  the  railroad  com- 
pany had  no  control;  and  that,  under  the  circumstances,  the  pre- 
sumption of  negligence  on  the  part  of  the  company  did  not  arise, 
but  that  the  duty  rested  on  the  passenger  to  prove  the  negligence 
of  the  company.  There  was  there  no  privity  of  contract  between 
the  company  and  the  driver  of  the  wagon,  as  there  is  none  in  the 
case  at  bar.  Hawkins  v.  Front  Street  Cable  Railway  Co.,  3  Wash. 
592 ;  Saunders  v,  Chicago  &  N.  W.  R'y  Co.,  60  N.  W.  Rep.  148 ; 
Potts  V.  C.  C.  R'y  Co.,  33  Fed.  Rep.  610. 

The  same  doctrine  announced  in  the  authorities  herein  before 
referred  to  is  the  doctrine  of  this  court,  as  will  be  seen  by  reference 
to  the  following  cases:  North  Chicago  St.  R'y  Co.  v.  Cotton,  140 
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111.,  486;  N.  Y.,  Chic.  &  St.  Louis  R.  R.  Co.,  v.  Blumenthal,  160 
111.  40;  Hart  v.  Washington  Park  Club,  157  111.  9.  In  North  Chi- 
cago Street  R'y  Co.  v.  Cotton,  supra,  the  facts  showed  that  the 
plaintiff  at  the  time  he  was  injured,  was  a  passenger  on  one  of  the 
defendant's  street  cars  run  by  a  cable,  and  was  standing  on  the  rear 
platform  of  the  car ;  and  while  in  that  position,  as  he  was  passing 
through  the  LaSalle  street  tunnel,  he  was  run  into  by  another  of 
the  defendant's  cars  following  on  the  same  track,  and  thereby  re- 
ceived the  injuries  complained  of.  In  that  case  it  will  be  noticed 
that  the  collision  was  between  two  cars  both  of  which  belonged  to 
the  defendant  company,  and  that  the  collision  was  not  between  one 
of  the  defendant's  cars  and  a  vehicle  which  was  not  under  the  con- 
trol of  the  defendant ;  in  that  case  we  said  (p.  494) :  "There  seems 
to  be  a  very  general  concurrence  of  authority,  that  where  there 
was  an  absence  of  vis  major,  and  it  is  shown  that  the  injury  hap- 
pened from  the  abuse  of  agencies  within  the  defendant's  power,  it 
will  be  inferred  from  the  mere  fact  of  the  injury  that  the  defendant 
acted  negligently."  In  Railroad  Co.  v,  Blumenthal,  supra,  it  was 
held,  that  a  prima  facie  case  of  negligence  on  the  part  of  the  rail- 
road company  arises,  when  a  passenger  on  a  freight  train,  in  charge 
of  cattle,  is  injured  by  being  caught  between  two  cars  while  he  is 
descending  the  ladder  to  look  after  his  cattle  during  stoppage  of 
the  train  for  water.  But,  there,  the  cars  and  their  couplings  or 
bumpers,  and  the  ladder  upon  which  the  passenger  was  descending, 
belonged  to  and  were  under  the  control  of  the  defendant  company ; 
and  we  said,  that  a  prima  facie  case  of  negligence  was  made  out  in 
view  of  the  manner  and  circumstances  of  the  accident,  it  appearing 
that  the  injury  to  the  passenger  was  caused  by  apparatus  wholly 
under  the  control  of  the  carrier,  and  furnished  and  applied  by  it ; 
it  was  there  held  that  the  nature  and  circumstances  of  the  accident 
were  such  as  to  throw  upon  the  railroad  company  the  burden  of 
proving  that  the  injury  was  not  its  fault.  In  Hart  v.  Washington 
Park  Club,  supra,  we  also  held,  that  "the  presumption  of  negligence 
arises,  not  exclusively  from  the  fact  that  the  accident  happened, 
but  that  it  happened  under  given  conditions  and  in  connection  with 
certain  circumstances."  Where  the  accident  is  one  which  would 
not  in  all  probability  happen  if  the  person  causing  it  was  using  due 
care,  or  the  instrumentality  causing  the  accident  is  solely  under  the 
management  of  the  defendant,  then  the  occurrence  of  the  accident, 
together  with  proof  of  the  exercise  of  due  care  on  the  part  of  the 
plaintiff,  is  sufficient  prima  facie  proof  of  negligence  to  impose  upon 
the  defendant  the  onus  of  rebutting  it. 


346  AMERICAN  NEGLIGENCE  CASES. 

For  the  reasons  above  stated,  we  think  that  the  instructions 
given  for  the  plaintiff,  in  stating  the  rule  without  the  qualifications 
herein  indicated,  stated  it  too  broadly.  There  was  no  instruction 
^ven  for  the  appellant  which  cured  the  error  involved  in  the  in- 
structions thus  given  for  the  appellee.  The  jury  mig^ht  well  have 
believed,  that  the  mere  fact  of  the  injury  did  not  create  a  presump- 
tion of  negligence  against  the  defendant  or  its  agents,  and  yet  may 
have  believed  that  the  fact  of  the  injury,  coupled  with  the  exercise  of 
due  care  by  appellee  for  his  personal  safety,  did  create  such  pre- 
sumption. 

In  view  of  the  error  herein  pointed  out,  the  judgments  of  the 
appellate  and  circuit  courts  are  reversed,  and  the  cause  is  remanded 
to  the  circuit  court  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


OUINN  (administratrix)  v.  the  ILLINOIS 
CENTRAL  RAILROAD  COMPANY. 

Supreme  Court,  Illinois,  September  Term,  i86g. 

IRepofted  in  SI  lU.  495.] 

PASSENGER  FALUNG  FROM  PLATFORM  OP  CAR  AND 
KILLED— CONTRIBUTORY  NEGUGEINCE.— Where  a  pUMagcr 
stood  upon  the  platform  of  a  car,  there  t>einK  standing  room  in'the  cars, 
and  a  bank  note  which  he  tendered  to  the  conductor  for  payment  of  fare 
was  carried  away  by  the  wind,  and  in  trying  to  catch  it  the  passenger 
fdl  frotn  the  platform  and  was  thrown  under  the  cars  and  killed,  the 
fact*  showed  contributory  negligence  of  tihc  deceased,  having  voluntarily 
taken  a  dangerous  position,  and  verdict  for  the  defendant  company  was 
proper,  there  being  no  case  'for  the  jury. 

Appeal  from  the  Circuit  Court  of  Cook  County.  Judgment 
affirmed.  * 

MiLLBR)  Van  Ashar  &  Lewis,  for  appellant. 

John  N.  Jewstt,  for  appellees. 

Lawrence,  J.  —  This  suit  was  brought  by  the  administratrix  of 
Bernard  Quinn,  deceased,  to  recover  damages  for  his  death.  On 
the  trial,  the  court,  after  the  plaintiff  closed  his  evidence,  on  motion 
of  the  defendant,  withdrew  it  from  the  consideration  of  the  jury, 
who  thereupon  returned  a  verdict  for  the  defendant. 

It  appears  that  the  deceased,  as  one  of  a  large  funeral  party,  had 
taken  passage  on  the  cars  of  the  appellee  at  Cairo  for  a  pmnt  a 


Carrier  of  persons.  247 

few  miles  distant  from  that  city.  The  cars  were  quite  full,  but  the 
conductor  thinks  there  were  unoccupied  seats  in  one  of  them,  and 
there  was  standing  room  in  all.  The  deceased,  with  several  other 
persons,  was  standing  on  the  platform  when  the  conductor  passed 
along  collecting  fares.  In  making  change  for  a  bank  note  which 
the  deceased  paid  for  his  fare,  the  wind  carried  away  the  paper  as  it 
was  passing  from  the  hand  of  the  conductor  to  that  of  the  deceased. 
The  latter  attempted  to  regain  it,  and  as  he  was  then  standing  on 
the  edge  of  the  platform,  or  on  the  step,  he  lost  his  foothold  and  fell 
to  the  ground.  As  he  fell  he  struck  against  the  embankment,  was 
thrown  back  under  the  cars  and  killed. 

This  brief  statement  of  the  facets,  about  which  there  is  no  con- 
troversy, shows'  there  is  no  ground  whatever  for  maintaining  this 
action.  It  was  the  negligence  of  the  deceased,  not  that  of  the  rail- 
way company,  which  caused  his  death.  He  was  chargeable  with 
extreme  carelessness,  and  we  can  not  see  on  what  grounds  any 
material  negligence  can  be  attributed  to  the  company.  He  had  vol- 
untarily taken  a  dangerous  position  which  resulted  in  his  death, 
and  there  is  no  reason  why  the  company  should  be  made  to  pay 
damages  therefor.  Admitting,  however,  as  claimed  by  appel- 
lant's counsel,  that  the  conductor  should  have  advised  the  deceased 
to  enter  the  car,  at  least  while  paying  his  fare,  his  failure  to  do  so 
was  as  nothing  when  compared  with  the  gross  negligence  of  the 
deceased.  The  death  of  the  unfortunate  man  can  be  attributed  only 
to  his  own  recklessness. 

It  is  urged,  however,  that  this  question  should  have  been  left  to 
the  jury.  The  practice  adopted  by  the  court  can  not  be  safely  fol- 
lowed in  many  cases.  Whenever  there  is  evidence  tending  to  prove 
the  issue,  the  plaintiff  has  a  right  to  take  the  verdict  of  a  jury.  But 
if  this  had  gone  to  the  jury  and  they  had  found  for  the  plaintiff, 
the  court  should  have  set  aside  their  verdict,  or,  if  it  had  refused  to 
do  so,  it  would  have  been  set  aside  by  this  court.  As  no  injustice 
has  been  done  the  plaintiff  we  can  not  reverse  the  judgment. 

Judgment  affirmed.    Rehearing  denied. 

INJURED  WHILE  PASSING  THROUGH  TRAIN.— In 
Hannibai*  &  St.  Joseph  R.  R.  Co.  v.  Martin,  111  111.  219 
(1884),  an  action  for  damages  for  injuries  sustained  by  plaintiff 
while  passing  through  cars  of  defendant  on  which  she  was  a  passen- 
ger. There  was  a  judgment  for  plaintiff  for  $16,000, 
which  was  affirmed  by  the  appellate  court.  Defendant  appealed  to 
the  Supreme  Court.  The  facts  in  the  case  are  as  follows:  Ap- 
pellee and  her  husband  having  procured  tickets  entitling  them  to 
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be  carried  from  Quincy,  in  this  State,  to  Kansas  Qty,  in  Missouri, 
took  seats  in  the  waiting  rooni  at  the  Quincy  depot  s(Mne  minutes 
before  the  time  fixed  for  the  departure  of  appellant's  train.  She 
introduced  evidence,  upon  the  trial,  to  the  effect  that  after  they  had 
been  seated  thus  for  a  brief  time,  the  conductor  of  appellant's 
train  entered  the  waiting  room  and  publicly  announced  that  appel- 
lant's train  for  Kansas  City  was  ready  for  departure ;  that  thereupon 
appellee  and  her  husband,  and  a  number  of  other  persons,  arose 
and  proceeded  to  the  train,  which  was  standing  alongside  the  plat- 
form used  by  appellant,  and  entered  the  hindmost  car  in  the  train ; 
that  this  car  being  full,  they  passed  through  it,  and  entered  the  next 
car  forward,  and  that  car  also  being  full,  they  then  passed  through 
it  and  into  the  next  forward  car,  which  was  also  full;  that  there 
some  man  arose  and  gave  appellee  a  seat,  which  she  accepted,  her 
husband  meanwhile  being  compelled  to  remain  standing;  that 
about  the  time  appellee  took  the  seat  thus  given  her,  an  employee 
o(  appellant  entered  the  car  and  requested  the  passengers  to  be 
patient  for  a  moment,  promising  that  they  would  add  another  car 
to  the  train ;  that  soon  after  this  announcement  there  was  the  jar 
forward  of  one  car  striking  against  another,  and  a  moment  later  an 
employee  of  appellant  entered  the  car  in  which  appellee  was  sitting, 
through  its  forward  door,  and  notified  the  passengers  that  the  car 
in  front  was  ready ;  that  thereupon  some  ten  or  twelve  persons 
passed  on  and  into  the  car  in  front,  and  appellee  attempted  to  also 
do  so,  but  just  as  she  caught  the  rail  of  the  forward  car,  and  was  in 
the  act  of  stepping  upon  the  platform  of  that  car,  it  moved  forward, 
leaving  the  car  from  which  she  was  trying  to  pass,  staticmary,  and 
by  reason  thereof  she  fell  or  was  precipitated  to  the  ground.  She 
was  soon  after  taken  up  badly  injured,  and  in  an  insensible  condi- 
tion, and  placed  in  the  car  in  which  she  had  been  seated.  She  re- 
mained in  the  car,  and  in  a  brief  time  became  conscious,  and  con- 
tinued her  journey  notwithstanding  her  injuries.  Appellant  owns 
no  track  or  depot  in  Quincy,  Its  cars  cross  the  river  and  enter  the 
depot  of  the  Chicago,  Burlington  &  Quincy  R.  R.  Co.  <mi  the  tracks 
of  that  company,  and  its  trains  are  made  up  in  Quincy  by  employees 
of  the  Chicago,  Burlington  and  Quincy  R.  R.  Co.  The  Supreme 
Court  reviewed  the  instructions  of  the  trial  court,  which  were  ob- 
jected to  by  the  defendant,  and  other  points  raised  on  the  appeal, 
and  there  being  no  substantial  error,  judgment  was  affirmed,  [This 
case  is  reported  at  length  in  2  Am.  Neg.  Cas.  661.  See  also  same 
case  11  111.  App.  386,  2  Am.  Neg.  Cas.  491]. 


CROWDED  PLATFORM  OF  TRAIN  —  PASSENGER 
PUSHED  FROM  PLATFORM  AND  STRIKING  AGAINST 
OBSTACLE  AT  STATION.— In  an  action  to  recover  damages 
for  injuries  sustained  by  a  passenger  in  being  thrown  from  the  plat- 
form of  a  train,  platntiti  recovered  judgment,  which  on  appeal  to 
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the  appellate  court  was  affirmed  (1).  The  case  was  taken  to  the 
Supreme  Court  and  the  court  (per  Scholpibld,  Ch.  J.),  in  the 
course  of  its  opinion,  said :  ''The  declaration  upon  which  the  case 
was  tried  contains  three  counts,  in  substance  as  follows :  The  first 
alleges  that  on  the  18th  of  August,  1886,  the  defendant  ran  an  ex- 
cursion train  between  Petersburg  and  Ashland,  and  plaintiff  became 
a  passenger  thereon,  and  on  the  return  journey  defendant  negli- 
gently permitted  the  train  to  become  overcrowded,  and  by  reason 
thereof  the  plaintiff,  while  exercising  due  care,  was  by  the  pressure 
of  the  persons  on  the  platform  and  steps  of  the  car  unavoidably 
crowded  off  and  thereby  injured.  The  second  count  substantially 
states  the  same  condition  of  the  train  and  car,  and  alleges  that  by 
reason  thereof  plaintiff  was  unable  to  stand  on  the  platform,  and 
unavoidably  fell  off,  and  was  thrown  against  a  heavy  truck,  etc. 
The  third  avers  the  defendant  had  notice  that  an  unusual  number 
of  persons  would  take  the  train,  and  advertised  it  would  carry  all 
persons  at  reduced  rates;  that  plaintiff  became  a  passenger;  that 
defendant  failed  to  provide  adequate  room  for  the  passengers,  and 
suffered  the  train  to  be  overcrowded,  and  also  carelessly  permitted 
a  heavy  truck  to  be  on  the  depot  platform  at  Petersburg,  directly 
in  the  way  of  persons  who  might  alight  from  the  train,  and  that  by 
reason  of  the  overloaded  condition  of  the  train,  the  plaintiff,  while 
exercising  due  care,  was  thrown  from  the  car  and  was  dragged 
against  the  said  truck,  whereby  he  was  injured.  There  was  a  sol- 
diers* reunion  on  August  18,  1886,  at  Ashland,  on  the  line  of  ap- 
pellant's road.  The  railroad  company  sold  excursion  tickets  at 
reduced  rates.  The  occasion  was  largely  advertised  both  by  the 
committee  of  arrangements  and  the  company.  Appellee  was  a  resi- 
dent of  Petersburg,  the  second  station  north  of  Ashland,  and  pur- 
chased a  return  trip  excursion  ticket.  To  return  the  passengers 
in  the  evening  the  regular  train  going  north  was  used.  One  extra 
coach  was  provided  for  this  train,  so  that  when  it  left  Ashland  it 


1.  In  Chicago  Cxtv  Railway 
Co.  V.  Young,  62  111.  238  (1871),  a 
passenger  being  c(>mi>elled  to  stand 
on  tbe  front  platfform  of  one  of  de- 
fendant's street  cars,  was  thrown 
therefroan  by  the  sudden  turning  of 
the  brake  by  the  driver,  and  was 
killed.  Judgment  for  plaintiff 
afHrmed,  the  evidence  showing  de- 
fective track  and  careless  handling 
of  brake. 

In  North  Chicago  Strbbt  R'y 
Co.  V.  Cotton,  140  111.  486  (1892\ 
plaintiff  was  standing  on  the  plat- 
form of  a  cable  car  which  had 
stopped  half  way  through  a  tunnel, 


when  another  car  coming  through 
the  tunnel  collided  with  the  rear  car 
of  the  train  on  wliich  plaintiff  was 
travelling  and  injured  plaintiff.  Ver- 
dict and  judgment  for  plaintiff  for 
$2,000.  On  appeal  to  the  appellate 
court  for  the  First  District,  plaintiff 
remitted  $207  from  the  judgment 
and  the  same  was  affirmed.  On  ap- 
peal to  the  Supreme  Court  judg- 
ment was  affirmed.  It  was  held  tfhat 
the  mere  fact  ol  the'  injury  raised 
a  presumption  of  negligence,  suffi- 
cient to  sustain  general  charge  of 
negligence  in  running  and  opera- 
tion of  defendant's  oars. 
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consisted  of  three  passenger  coaches,  a  dining  car  and  a  sleeper. 
The  crowd  of  people  returning  to  Petersburg  and  other  points  north 
was  so  great  that  large  numbers  of  them  were  compelled  to  stand 
up  in  the  aisles  and  upon  the  platforms  of  the  cars — in  fact,  the 
aisles  and  platforms  of  most,  if  not  all  the  cars,  except  the  sleeper 
and  dining  car,  were  completely  filled.  Appellee  occupied  a  posi- 
tion upon  the  steps  of  the  forward  end  of  the  smoking  car,  and  just 
as  the  train  reached  the  south  end  of  the  depot  platform  at  Peters- 
bui^  he  was  either  forced  from  the  train  by  reason  of  its  crowded 
condition  or  voluntarily  stepped  from  it,  and  coming  in  contact 
with  a  baggage  truck,  on  which  a  heavy  sample  trunk  was  placed, 
was  seriously  injured.  The  jury  and  two  former  juries  liave  found 
that  he  was  involuntarily  forced  from  the  train,  and  that  finding 
has  been  affirmed  by  the  appellate  court,  and  it  must  theref<H«  be 
regarded  as  a  settl«i  fact  of  the  case."  *  *  *  [The  amtt  re- 
viewed the  instructions  but  found  no  reversible  error.] 

"It  is  ui^ed  that  it  was  error  to  refuse  to  take  the  case  away  from 
the  jury,  by  instructing  them  that  under  the  law  and  the  evidence 
their  verdict  should  be  for  the  defendant.  The  contention  is,  that 
certain  conceded  facts  occurring  at  Ashland,  and  certain  conceded 
and  undisputed  facts  occurring  at  Tallula,  necessarily  show  that 
the  plaintiff  was,  on  two  several  occasions,  guilty  oi  negligence 
contributing  materially  to  the  injury,  and  that  to  this  extent  the 
question  of  his  negligence  was  one  of  law.  In  respect  to  his  taking 
the  train  at  Ashland,  on  his  return  trip,  plaintiff  testified  in  chief. 
in  substance,  as  follows :  'I  walked  over  and  got  on  to  one  of  the 
steps  of  the  coach,  In  the  front  or  north  end  of  the  coach.  There 
had  been  a  number  of  people  who  stationed  themselves  on  the 
opposite  side  of  the  track  from  the  depot  and  began  to  climb  on 
from  the  opposite  side,  and  there  was  quite  a  jam  there,  and  it 
halted  me.  Probably  I  was  on  the  second  or  third  step — possibly 
had  one  foot  on  the  platform — but  at  any  rate  I  halted  there  and 
looked  back  over  my  shoulder  and  saw  a  number  of  lady  acquain- 
tances from  this  place,  and  I  saw  by  their  expression,  that  they  were 
worried,  fearing  they  were  not  going  to  get  on,  and  I  thought  I 
would  step  off  and  give  them  the  preference,  and  I  did  so.  I  did 
not  get  inside  the  coach,  and  have  no  recollection  of  seeing  the  in- 
side of  it  at  all.  I  got  off  and  stood  there  a  moment,  and  they  kept 
piling  on,  and  I  thought  it  looked  a  little  less  crowded  up  at  the 
other  coach,  and  I  walked  a  car  length  ahead  and  got  up  on  the 
steps  of  that  car.  Up  to  that  time  I  didn't  even  see  standing  room 
in  a  coach  for  me  to  occupy.  Very  soon  after  I  got  on  those  steps 
I  crowded  myself  and  looked  forward  into  the  car — just  about  the 
time  the  train  had  started  or  a  minute  afterwards — and  the  people 
were  crowded  in  that  car  just  as  close  as  it  was  possible,  I  think, 
for  people  to  stand,  right  up  to  the  door.  A  moment — very  sckmi 
— after  I  got  on  the  steps  the  train  started.  I  was  among  the  last 
persons  that  got  on — don't  remember  any  person  passing  by  me,' 
On  cross-examination  he  said:  'I  first  got  upon  the  front  end  of 
a  different  coach  from  that  which  I  finally  went  upon.    I  got  on  to 
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possibly  the  edge  of  the  platform  with  one  foot.  I  don't  know 
whether,  if  I  had  seen  fit,  I  could  have  gone  into  it  or  not.  There 
were  people  behind  and  before  me,  and  I  think  I  could  have 
crowded  in  as  well  as  crowding  off.  That  which  prevented  my 
going  in  was  that  I  was  crowded  by  the  people  and  halted  by  them. 
Quite  a  number  of  people  were  coming  from  the  opposite  side. 
My  best  recollection  is  that  I  had  one  foot  on  the  platform  and  the 
other  one  on  the  steps.  I  do  not  know  whether  the  car  was 
crowded  or  not,  as  I  have  no  recollection  of  looking  into  it.  I  pre- 
sume there  were  more  people  behind  me  than  before  me.  I  got  off 
the  steps  to  let  the  ladies  get  on.  So  far  as  the  platform  and  steps 
of  that  car  were  concerned,  and  the  one  I  went  to,  there  wasn't 
much  difference.' 

"We  do  not  understand  this  testimony  of  the  plaintiff  to  concede 
that  there  was  even  standing  room  inside  the  first  car  at  the  time 
that  he  left  it,  or  that  if  he  had  not  left  it  he  would  have  been  able 
to  get  inside,  or  that  the  ladies  in  whose  behalf  he  retreated  got 
places  inside  of  the  car.  Other  evidence  shows  that  quite  a  number 
of  ladies  were  compelled  to  ride  all  the  way  t6  Petersburg  on  the 
platforms  of  cars.  Appellee  got  off  the  steps  to  let  the  ladies  get 
cm,  and  all  that  he  gave  them  was  his  position  on  the  steps,  with 
possibly  one  foot  on  the  platform,  and  he  got  equally  as  safe  a  posi- 
tion on  the  second  car  as  that  which  he  surrendered  on  the  first. 
It  may  be  probable  that  if  he  had  retained  his  position  he  might 
have  secured  a  place  inside  of  the  car,  but  to  say  he  would  have 
done  so  would  be  a  conclusion  of  fact  for  the  jury  to  draw  or  not 
to  draw,  in  view  of  all  the  evidence.  It  is  not  a  necessary  implica- 
tion from  this  testimony  that  appellee  voluntarily  and  with  culpable 
negligence  abandoned  a  safe  place  on  the  train  and  placed  himself 
in  an  unsafe  one.  He  did  not  owe  a  duty  to  the  railroad  company  to 
push  and  crowd  his  way  in  order  to  get  an  advantage  over  other 
passengers  in  securing  a  place  within  the  car,  and  it  does  not  follow 
as  a  matter  of  law  that  he  was  guilty  of  negligence  for  not  so  doing. 
Nor  did  his  duty  to  the  company  require  that  he  should  wholly 
disregard  the  usual  and  ordinary  courtesies  and  amenities  of  life. 
In  fact,  we  do  not  understand  that  it  is  necessarily,  and  as  a  matter  of 
law,  negligence  to  stand  aside  and  allow  ladies  to  occupy  the  safest 
and  most  desirable  positions  in  a  public  conveyance. 

"It  is  claimed  that  the  conceded  and  undisputed  facts  of  what 
transpired  at  Tallula  convict  appellee  of  contributory  negligence 
that,  as  a  matter  of  law,  preclude  a  recovery.  Tallula  is  a  station, 
and  the  only  one,  between  Ashland  and  Petersburg.  The  facts  re- 
lied on  are,  that  at  that  place  a  number  of  excursionists — from 
seventy-five  to  one  hundred  leftthe  train,  and  that  according  to  his 
own  statements  appellee  made  no  effort,  either  at  or  after  leaving 
that  place,  to  enter  any  other  car.  In  view  of  the  fact  that  after  the 
train  left  Ashland  the  door  of  the  sleeper  was  opened  and  a  num- 
ber of  passengers,  including  some  twenty-five  of  the  Tallula  excur- 
sionists, permitted  to  enter  it ;  of  the  fact  that  some  twenty  witnesses 
testify  to  the  crowded  condition  of  the  cars,  in  respect  to  aisles  and 
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platforms  as  well  as  seats,  both  after  and  before  the  train  left  Tal- 
lula,  many  of  them  stating  that  there  was  no  perceptible  change  in 
that  regard  after  leaving  Tallula;  of  the  fact  that  the  conductor 
received  from  appellee  his  ticket  for  railroad  fare,  making  no  ob- 
jection and  giving  no  warning  on  account  of  the  place  he  was  occu- 
pying, and  that  eppellee  had  no  notice  from  the  conductor  or  any 
employee  on  the  train,  or  other  person,  that  he  might  find  room  in 
some  other  car ;  of  the  fact  that  the  train  stopped  at  Tallula  but  a 
very  short  space  of  time ;  of  the  difficulty  and  danger,  if  not  impossi- 
bility, from  the  crowded  condition  of  the  train,  of  reaching  the  rear 
^ars,  and  of  the  uncertainty  of  finding  any  place  inside  any  of  the 
cars  if  reached,  we  are  of  opinion  that  negligence  could  not  be 
imputed  to  appellee  as  a  matter  of  law,  and  that  the  trial  court  did 
not  err  in  submitting  to  the  jury,  as  a  question  of  fact,  whether  or 
not  appellee,  in  retaining  his  position  on  the  platform  and  steps  of 
the  car  where  he  was,  under  the  circumstances  in  which  he  was 
placed,  was  in  the  exercise  of  ordinary  care. 

"Appellant's  theory  of  the  case  was  fully  and  fairly  presented  to 
the  jury  in  some  thirty  instructions.  There  are  some  technical  in- 
accuracies in  a  few  of  the  instructions  that  were  given ;  but  we  find 
no  just  and  substantial  ground  in  any  of  them  for  reversing  the 
judgment.  It  may,  however,  perhaps  not  be  improper  for  us  to 
say  that  we  would  be  much  better  satisfied  with  the  judgment  if 
the  damages  had  been  assessed  at  a  very  considerably  less  amount 
than  they  were,  and  that  it  is  likely  that  if  it  was  a  matter  which 
the  law  gave  us  a  right  to  control  we  would  be  inclined  to  hold  the 
damages  are  excessive ;  but  as  we  have  frequently  heretofore  held, 
we  have  no  lawful  authority  to  review  the  decisions  of  the  lower 
courts  in  that  behalf.  The  judgment  of  the  appellate  court  is 
affirmed."  Maksh  &  McFadon,  appeared  for  appellant;  EwiKO 
&  Hamilton,  for  appellee.  Opinion  by  Scholfisld.  Ch.  J. 
Supreme  Court,  HHnais,  May,  1893.  Chicago  &  Alton  Ballroad 
Company  v.  FisheF,  141  HI.  614,  aflfg  88  lU.  App.  88. 


CHICAGO  AND  ALTON  RAILROAD  COMPANY 
V.  WILSON. 

Supreme  Court,  Illinois,  January  Term,  187a. 
[Reported  in  63  1)1.  167.1 
PASSENGER  STRUCK  BY  TRAIN  AT  STATION  PLATFORM- 
GROSS  NEGLIGENCE.— In  an  action  to  recover  damages  for  in- 
juries sustained  by  plaintilT,  a.  passenger,  it  appeared  that  plaintiff  was 
standing  on  a  iilatforra  at  a  station  when  he  was  struck  by  a  train  and 
injured.  The  platform  was  constructed  between  the  main  and  a  switch 
track,  about  100  (eel  long  and  bVi  feet  wide,  and  when  trains  stood  side 
by  side  there  was  only  about  2  feet  4  inches  dear  space  in  the  middle 
of  the  platform.    Plaintiff  was  not  aware  that  trains  passed  each  other 
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at  this  place,  being  unfamiliar  with  the  localitf.  Held,  that  the  construc- 
tion of  such  a  platform  was  gross  negligence,  and  that  it  was  a  wanton 
disregard  of  human  life  to  run  a  train  on  the  main  track  whilst  persons 
were  getting  upon  and  from  a  train  on  the  side  track. 
MIONS  AND  APPROACHES  THERETO.— Railroad  companies  are 
retiuired  to  use  all  reasonable  precautions  for  the  safety  of  the  travelling 
public,  whether  in  the  construction  and  operation  of  their  engines  and 
coaches,  or  the  erection  of  their  depots,  the  construction  of  their  tracks 
or  the  approaches  to  their  trains.  It  is  the  duty  of  such  companies  to 
furnish  safe  and  convenient  approaches  to  their  passenger  coaches. 

Appbai,  from  the  Circuit  Court  of  McLean  County,    Judgment 

'irmcd. 

Action  on  the  case  by  David  Wilson,  against  appellant,  for  a  per- 

inal  injury  from  a  train  of  appellant's  cars,  whereby  he  lost  his 

ght  hand.    The  declaration  charged  that  the  accident  was  caused 

y  the  negligent  and  insufficient  manner  in  which  the  platform  was 

uilt.    Trial  and  verdict  for  $14,000.    Motion  for  new  trial,  which 

as  granted.    At  the  second  trial  the  verdict  was  for  $8,000.  Motion 

r  new  trial,  which  was  overruled. 

WtLUAjus  &  BuKR,  for  ai^lant. 

Geo.  H-  BsTABROOE    and  Wbux>n  &  Bbnjauin,  for  appellee. 


T  new  trial,  which  was  overruled.  •"^T?" 

WiLUAjHS  &  Burr,  for  ai^Iant.  _^3 

Walker,  J.  —  This  was  an  action  on  the  case  brought  by  appellee,  '^i 

the  McLean  Circuit  Court,  against  appellant,  to  recover  for  in-  -^' 

ries  inflicted  on  the  person  of  appellee.    On  the  29th  of  October,  ^  i^ 

I6d.  appellee  was,  whilst  standing  on  a  platform  at  the  station  at  «^ 

Exington,  struck  by  a  train  of  cars.    The  platform  had  been  con-  ^^ 

-ucted  by  appellant  for  the  convenience  of  passengers  in  approach-  *■ 

g  and  leaving  the  trains  on  appellant's  road,  and  was  situated 

itween  the  main  track  and  a  switch  track.    The  platform  was  also 

:ed  by  the  road  in  taking  care  of  baggage,  mail  and  express  mat- 

r  received  and  dischai^ed  at  that  station.    At  the  time  the  acci- 

;nt  occurred  the  passenger  trains  passed  each  other  at  that  sta- 

3n,  and  such  had  been  the  case  for  some  weeks  previously.    The 

lattonti   was  about   100   leet  in   length   and  6   feet  4  inches    in 

idth.    The  time  for  the  arrival  of  the  trains  was  the  same.     In 

assinp  where  the  train  coming  from  the  north  reached  the  south 

nd  of  the  switch,  it  was  opened  and  the  train  ran  in  and  stopped 

'pposite  the  depot;  and  after  receiving  passengers,  baggage  and 

"ails,  it  passed  out  of  the  switch  and  went  south. 

Appellee,  after  purchasing  a  ticket  for  the  train  going  south,  with 
a  friend  passed  over  the  main  track  to  the  platform  for  the  purpose 
^^  passing  to  the  train  which  was  approaching,  and  whilst  either 


'i^. 
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standing  or  walking  slowly  on  the  platform,  was  struck  and  injured 
by  the  train  coming  from  the  south.  When  the  trains  stood  side  by 
side  of  each  other  there  was  between  the  coaches  about  2  feet  4 
inches  of  clear  space  in  the  middle  of  the  platform,  the  projection 
of  the  coaches  covering  about  18  inches  on  each  side.  Appellee  was 
not  familiar  with  the  locality,  this  being  the  first  time  he  was  ever 
there,  nor  was  he  aware  that  the  trains  passed  each  other  at  that 
place.  When  struck,  appellee  was  waiting  for  the  passengers  to 
alight  from  the  train  upon  which  he  expected  to  take  passage,  and 
his  back  was  towards  the  approaching  train. 

The  company  had  provided  no  other  means  of  leaving  and  ap- 
proaching their  passenger  trains  on  the  side  track  than  by  this  plat- 
form, and  persons  desiring  to  go  south  had  no  other  access  from  the 
depot  building  except  by  approaching  it  over  this  narrow  platform. 
It  does  not  seem  that  there  was  in  practice  any  regularity  in  the 
mode  of  passing ;  sometimes  one  would  pass  out  first,  at  other  times 
the  other,  and  on  other  occasions  both  would  pass  out  at  the  same 
time. 

After  receiving  the  injury  appellee  was  taken  to  a  hotel  close 
by,  and  his  right  hand  being  badly  mangled  it  was  amputated.  For 
some  days  his  life  was  believed  to  be  in  danger.  He  was  unable  to 
attend  to  his  business  for  about  six  months  after  receiving  the 
injury,  and  expended,  as  the  evidence  shows,  about  $1,000  in  pay- 
ing physicians'  bills,  medicines,  board  and  nurses.  His  occupation 
is  that  of  a  teacher  of  music,  and  the  proof  tends  to  show  that  he 
earned  about  $200  per  month,  and  that  he  is  less  successful  since 
his  injury;  and  he  is  under  the  necessity  of  hiring  an  assistant. 
These  are  the  material  facts  developed  on  the  trial.  The  case  was 
twice  tried  by  the  court  and  a  jury,  the  first  trial  resulting  in  a  ver- 
dict of  $14,000;  the  latter  in  $8,000,  upon  which  judgment  was  ren- 
dered. 

Railroad  companies  are  required  to  use  all  reasonable  precau- 
tions for  the  safety  of  the  travelling  public,  whether  in  the  construc- 
tion and  operation  of  their  engines  and  coaches,  or  the  erection  of 
their  depots,  the  construction  of  their  tracks  or  the  approaches  to 
their  trains.  In  operating  such  immense  forces,  it  is  their  duty  to 
use  them  with  care  and  with  regard  to  the  safety  and  rights  of  other 
persons.  And  neglect  in  furnishing  any  of  the  appliances  to  their 
roads,  or,  when  furnished,  if  insecure  and  unsafe,  when  it  cotild 
have  been  avoided  by  reasonable  effort  and  precaution,  it  injury 
results  the  company  will  be  held  liable  for  damages  resulting  there- 
from.   It  is  the  duty  of  such  companies  to  furnish  safe  and  coa- 
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nt  approaches  to  their  passenger  coaches.  They  have  no  right 
me  the  travelling  public  to  occupy  positions  of  peril.  In  this 
we  see  that  this  platform  was  constructed  by  the  company  to 
!e  passengers  to  get  upon  and  pass  from  their  coaches.  All 
)ns  seeing  it  would  understand  that  this  was  its  principal  use, 
would  use  it  for  the  purpose  without  being  informed  that  such 
its  purpose. 

den,  was  reasonable  care  observed  in  the  construction  of  this 
orm?    We  think  not;  but,  on  the  contrary,  that  those  planning 

executing  the  work  were  guilty  of  reckless  and  wanton  care- 
less. To  erect  such  a  structure,  having  but  little  more  than  the 
:b  of  a  man  clear  between  the  passing  cars,  is  almost  what  was 
I  witness  denominated  a  "first-class  man  trap,"  The  most  ordi- 
I'  intellect  would  only  have  to  see  it  to  understand  that  it  would 
lighly  perilous  to  the  safety  of  passengers  going  on  and  from  the 
;.    When  built  it  was,  from  its  very  character,  dangerous  when 

J  as  a  point  for  trains  to  pass  each  other.    The  fact  that  when  so  ^^ 

1  it  was  highly  dangerous  would  seem  to  be  a  self-evident  pr<^>o-  O^ 

m.    It  was  so  manifest  that  persons  not  connected  with  the  road  ^C. 

previously  called  the  attention  of  the  employees  of  the  company  ^^ 

he  danger,  but  it  had  not  been  heeded.    It,  when  all  the  facts  ^ 

considered,  appears  to  have  been  reckless  to  create  so  dangerous 
atform,  and  gross  negligence  to  use  it  as  the  company  did, 
gain,  knowing,  as  the  engine  driver  and  conductor  did,  the  sit- 
on  of  this  platform,  it  was  a  wanton  disregard  of  human  life 
un  the  train  on  the  main  track  opposite  that  on  the  side  track, 
lit  persons  were  getting  upon  and  from  the  other  train,  and 
E  necessarily  using  the  platform.  No  one  could  have  ever  rea- 
ibly  hoped  that  it  could  be  done  without  inflicting  injury  upon 
e  one.  The  last  train  should  have  waited  till  all  persons  had 
«d  irom  the  standing  train  and  all  persons  going  as  passengers 
n  it  had  got  aboard,  and  the  platfonn  was  clear,  before  drawing 

to  the  depot.    In  doing  otherwise  there  was  the  largest  degree  ^^? 

Egligence,  amounting  to  willful  injury  upon  appellee.  The  injury 

almost  the  inevitable  result  of  such  management  of  the  trains. 
I  when  the  company  subsequently  changed  the  track,  they  only 
what  a  reasonable  regard  for  the  safety  of  others  required  them 
uvc  done  before  the  accident  occurred ;  or  they  should  have  at 
t  K>  constructed  it 

!lor  can  it  be  said  that  appellee  was  wanting  in  care  on  his  part. 
:  came  to  the  depot  a  stranger ;  he  found  the  platform ;  knowing 

vte,  he  went  on  it  with  an  implied  assurance  that  it  was  safe 
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and  tliat  he  might  use  it  for  approaching  and  getting  upon  the  tran 
standing  there  to  receive  passengers.  What  reason  had  he  to  sup- 
pose that  to  save  himself  he  would  have  to  occupy  the  precise  center 
of  the  platform  or  lean  against  the  cars  on  the  side  track?  He  was 
not  informed  by  the  employees  of  the  company,  or  any  one  else, 
that  the  other  train  would  come  up  before  the  one  on  the  side  track 
would  leave ;  he  had  no  reason  to  suppose  that  so  dangerous  an  act 
would  be  done  by  the  company.  It  may  have  been  obvious  to  him 
that  his  situation  would  be  perilous  if  the  other  train  should  run  up, 
as  it  did,  on  the  main  track,  but  why  should  he  even  imagine  that  so 
reckless  a  thing  would  be  done?  He  had  a  right  to  believe  that 
the  employees  of  the  company  would  act  with  common  prudence. 
This  the  law,  as  well  as  common  feelings  of  humanity,  required  at 
their  hands. 

Nor  do  we  see  that,  even  if  he  did  say  tliat  he  "did  not  know  that 
any  one  was  to  blame,"  the  company  was  excused  by  that  declar* 
ation. 

When  he  used  the  language,  if  he  did,  he  was  under  the  influence 
of  pain,  perhaps  of  narcotics,  and  his  mind  confused  if  not  unsettled 
by  the  effects  of  the  injury.  But  even  if  he  made  the  declaration 
deliberately,  the  fault  of  the  company  is  so  apparent  that  such  a 
declaration  could  not  create  the  slightest  doubt  that  he  was  wholly 
mistakes.  We  can  see  no  negligence  on  the  part  of  appellee,  and 
negligence  gross  and  reckless  on  the  part  of  appellant,  and  it  is 
certainly  liable  for  the  results  of  that  want  of  care. 

We  now  come  to  consider  the  question  whether  the  damages  arc 
so  far  excessive  as  to  require  a  reversal.  Whilst  they  are  high,  were 
it  not  for  the  fact  that  there  was  such  gross  negligence  on  the 
part  of  the  employees  of  the  company,  this  verdict  would  probably 
have  been  excessive.  When  the  company  neglected  to  make  the 
change  of  their  track  when  their  attention  was  called  to  the  danger 
it  involved,  it  indicated  such  recklessness  as  authorized  punitive 
damages.  When  appellee  had  lost  his  hand,  had  been  rendered 
thereby  incapable  of  performing  on  a  musical  instrument  necessary 
to  his  musical  performances,  and  being  compelled  to  employ  an 
assistant  at  a  large  expense,  to  pursue  his  business,  and  having  to 
submit  to  greatly  reduced  income,  and  having  been  compelled  to 
lose  a  large  sum  whilst  being  cured,  and  being  at  large  expense  in 
board  and  physicians'  bills,  he  was  entitled  to  a  large  portion  of  this 
sum  as  mere  compensation,  and  the  amount  allowed  as  punitive 
damages  is  not  excessive. 

Perceiving  no  error  in  this  record,  the  judgment  is  affirmed. 
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Among  other  actions  in  the  Illinois  Supreme  Court,  relating  to 
Persons  Injured  on  Trains,  etc.,  are  the  following: 

RkiSng  on  free  pass: — 

Illinois  Cbntkal  R.  R.  Co.  v.  Rbab,  37  III.  484  (1865),  an 
action  for  damages  sustained  by  plaintiff  while  riding  on  defendant's 
train  on  a  free  railroad  pass.  The  accident  was  found  to  be  due  to 
reckless  conduct  of  conductor.  Judgment  for  plaintiff.  On  appeal 
defendant  argued  special  contract  relieved  them  from  liability.  For 
unavoidable  accidents  it  was  held  the  company  would  not  be  liable 
under  the  contract,  but  it  was  not  exempt  for  injuries  resulting  from 
gross  negligence  of  employees.  For  error  in  sustaining  demurrer 
to  defendant's  fifth  plea,  namely,  release  of  damages  for  valuable 
consideration  paid  by  defendant  to  plaintiflF,  judgment  reversed.  [The 
doctrine  in  this  case  as  to  liability  for  injuries  to  persons  travelling 
on  a  pass  is  applied  in  Toledo,  W.  &  W.  R'y  Co.  v.  Beggs,  85  111. 
80,  9  Am.  Neg.  Cas.  227  ante,] 

In  Illinois  Cbntkal  Rail&oad  Company  v.  0'Kbbpb»  154 
111.  508  (1896),  plaintiff's  intestate,  who  was  riding  on  a  free  pass,  was 
killed  in  a  collision  with  a  freight  train.  It  appeared  that  he  had 
boarded  the  baggage  car  and  was  sitting  on  the  steps  of  that  car 
when  the  collision  occurred,  and  that  none  of  the  passenger  cars 
were  injured  in  the  accident.  On  the  trial,  in  the  Circuit  Court  of 
Union  county,  there  was  a  verdict  and  judgment  for  plaintiff  for 
$2,280,  which  on  appeal  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict was  afHrmed.  An  appeal  was  taken  to  the  Supreme  Court, 
errors  being  assigned,  first,  because  of  refusing  to  consider  the  evi- 
dence because  of  no  motion  for  new  trial  being  incorporated  in  the 
record;  second,  in  refusing  to  allow  appellant  to  file  an  amended 
record ;  third,  in  refusing  to  grant  a  rehearing;  fourth,  in  refusing  to 
consider  the  question  as  to  whether  the  court  gave  improper  in- 
structions for  plaintiff;  fifth,  in  refusing  to  consider  whether  the 
court  refused  to  give  proper  instructions  asked  by  the  defendant; 
and,  sixth,  in  affirming  the  judgment  of  the  Circuit  Court.  The 
Supreme  Court  held  that  it  was  the  duty  of  the  Appellate  Court 
to  determine  the  correctness  of  the  instructions  given  and  refused 
on  the  trial,  and  that  there  was  error  in  the  trial  court  giving  an 
instruction  stating  as  a  proposition  of  law  that  it  was  not  negligence 
for  the  deceased  to  ride  on  the  steps  or  platform  of  the  car, 
as  that  was  for  the  jury  to  determine  from  the  bets  of  the  case. 
Judgment  reversed  and  case  remanded  for  a  new  trial. 

Injuries  to  Stockmen: — 

In  Laks  Shore  and  Michigan  Southern  R.  R.  Co.  v. 
Brown,  123  111.  162  (1887),  it  appeared  that  plaintiff's  intestate,  a 
stockman,  was  killed  by  being  thrown  from  the  footboard  of  a 
transfer  engine  while  in  charge  of  stock.  The  accident  was  caused 
by  careless  running  of  engine.  Plaintiff  recovered  $5,000  damages, 
which  was  afHrmed  by  the  Appellate  Court  for  the  First  District, 
and  on  appeal  to  the  Supreme  Court  was  affirmed. 

ix — 17 
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Chicago,  Bomonotoh  and  Qoincy  R.  R-  Co.  v.  Dicesoh,  143 
111.  368  (1892),was  sn  action  for  damages  for  injury  to  a  stockman 
due  to  a  cotlision  between  his  train  and  another,  which  caused  the 
car  in  which  plaintiff  was  riding  to  be  thrown  from  the  track,  in- 
flicting injuries  upon  plaintiff.  Judgment  for  plaintiff  aSrmcd  in 
the  Appellate  and  Supreme  Courts. 

Chicago  akd  Ai,ton  R.  R.  Co.  v.  Ratbukh,  153  111.  290  (1894), 
was  an  action  for  damages  for  injuries  sustained  by  a  stockman  by 
being  struck  by  a  train  as  he  was  passing  along  the  track  to  his  car 
in  obedience  to  instructions  from  defendant's  servants.  On  the 
trial  there  was  judgment  for  plaintiff  for  $2,000,  which  was  affirmed 
by  the  Appellate  Court  for  the  Third  District.  On  appeal  to  the 
Supreme  Court  judgment  was  reversed  on  the  ground  of  erroneous 
instructions,  viz:  That  "plaintiff  was  rightfully  on  the  space  be- 
tween defendant's  tracks,"  when  that  question  was  in  controversy, 
and  authorizing  a  finding  against  defendant  on  negligence  not 
charged  in  the  declaration. 

In  Nbw  Yoee,  Chicago  and  St.  Lotjis  R.  R.  Co.  v.  Blumbn- 
Thai,,  160  III.  40  (1896),  it  appeared  that  plaintiff,  a  stockman,  was 
injured  while  descending  from  the  top  of  a  car  after  inspecting  the 
cattle,  due  to  sudden  start  of  train.  Judgment  for  plaintiff  affirmed 
in  the  Appellate  Court  for  the  First  District  and  the  Supreme  Court. 

Dv^iassers  Injured; — 

NOKTHWBSTBSM  R.  R.  Co.  V.  HACK,  66  111.  233  (1872),  was  an 
action  for  damages  for  death  of  boy  who  fell  or  was  kicked  from 
steps  of  moving  car.  The  evidence  tended  to  show  that  one  of  the  de- 
fendant's servants  kicked  the  hand  of  the  boy  and  thus  caused  him 
to  jump  off  the  train.  Verdict  and  judgment  for  plaintiff.  On 
appeal  judgment  affirmed. 

In  Toledo,  Wabash  St  Wbstbbn  R'y  Co.  v.  Bkooes,  Adm'x, 
81  111.  245  (1876),  action  to  recover  damages  for  causing  death  of 
plaintiff's  husband  while  travelling  on  defendant's  train,  he  not 
having  paid  fare,  it  was  held  that  if  a  person  stealthily,  and  without 
knowledge  of  employees  of  a  railroad  company,  gets  upon  a  train 
and  secretes  himself  for  the  purpose  of  passing  from  one  place  to 
another,  he  cannot  recover  if  injured.  Nor  is  a  company  liable 
where  a  person  fraudulently  induces  a  conductor  to  violate  a  rule  of 
the  company  whereby  the  company  is  defrauded  out  of  the  fare. 
Judgment  for  plaintiff  for  $3,166  reversed. 

In  Toledo,  Wabash  &  Wkstbrn  R'y  Co.  v.  Brooks.  81  HI. 
292  (1876),  the  questions  discussed  in  the  case  between  the  same 
parties  in  the  preceding  paragraph  noted  were  presented  and  simi- 
larly disposed  of.    Judgment  for  plaintiff  reversed. 

A  similar  point  to  the  Brooks  case  (above  noted)  was  decided  as 
In  that  case  in  Chigago  &  Alton  R.  R.  Co.  v.  Michib,  83  III. 
^7  (1876),  an  action  for  damages  for  death  of  a  person  in  a  colli- 
sion, the  deceased  having  boarded  an  engine  against  the  rules  of  the 
company  and  to  avoid  paying  fare,    Judgment  for  plaintiff  reversed. 
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WEST  CHICAGO  STREET  RAILROAD 
COMPANY  V.  NASH. 

PptUaU  Courts,  Illinois,  First  District,  March  Term,  iSg6. 

[Reported  in  64  111.  App.  M8,J 
ENGER  FALLING    OVER    SATCHEL    IN    STREET    CAR.— 

^hire  a  passenger  boarded  a  streel  car  in  making  her  way  llirough 
le  car  lo  find  a  seat,  the  car  suddenly  started  and  plaintiff  fdl  over  a 
tchel  in  rtie  aisle  o(  the  ear  and  was  injured,  the  defendamt  was  held 
ible  (1). 

TION  by  Margaret  Nash  to  recover  damages  for  personal  inju- 
illeged  to  have  been  received  through  the  negligence  of  the 
Chicago  Street  Railroad  Company,    /udgmenl  afhnncd. 


Among  other  actions  relating 
Tons  Injured  oh  Trains,  etc., 
e  /oltowing: 

xnnsvTtLB,  New  Auanv  aito 
CO  Rah-way  Co.  v.  Stout, 
App.  298  (189fl).  an  action  for 
;es  for  injuries  received  while 
endani's  train,  it  appeared  that 
ff  was  standing  on  the  station 
'in  in  the  depot  at  Chicago 
I  with  friends  when  the  train 
I,  and  as  the  irain  was  moving 
lim  he  stepped  upon  and  into 
repicg  coach,  which  was  in  the 
f  the  day  coach  in  which  he  in- 
I  to  ride.  Passing  through  the 
r  and  across  ihe  platform  con- 
g  it  with  (he  car  ahead,  he 
I  the  door  of  that  car.  A  lady 
gtr  was  (oUowing  him,  and  at 
omcnt  of  opentng  the  door  he 
-ed  bcr.  He  then  stepped  back 
mil  her  to  pass  into  the  car  in 
ce  of  him.  and  as  he  did  so  his 
Eool  and  leg,  up  to  his  knee, 
down  inro  a  space  between  the 
rtns  of  the  two  cars.  On  the 
plaintiff  recovered  verdict  and 
lent  lor  t500.  On  appeal  judg- 
nat  reversed,  it  he\nn  held  that 
oB  did  not  exercise  proper  care, 


having  voluntarily  left  a  place  of 
safety  without  looking  as  he  stepped 
backward,  and  that  the  defendant  was 
tree  from  negligence. 

In  Lavis  V.  Wisconsin  Cbntral 
R.  R.  Co.,  54  I!l.  App,  636  (1894),  it 
appeared  that  plaintiff,  while  a  pas- 
senger on  defendant's  train,  was  pro- 
ceeding to  the  water-closet  at  the  end 
of  the  ear,  when  the  train  gave  a  sud- 
den lurch  and  he  was  thrown  out  of 
the  door  to  the  ground  and  seriously 
injured.  The  trial  court  gave  a  per- 
emptory instruction  that  plaintiff 
could  not  recover.  Held,  on  appeal, 
that  such  an  instruction  was  error,  as 
the  relation  of  passenger  and  carrier, 
the  accident,  without  fault  on  part  of 
plaintiff,  by  a  sudden  lurch  of  the  car, 
and  the  injury  were  shown,  and  a 
prima  facie  case  of  negligence  on 
part  of  defendant,  was  made  out. 
Judgment  reversed  and  cause  re- 
manded. 

In     Ea3T      St.     Lotus     EtECTRIC 

Strkbt  R'v  Co.  v.  Stscer,  65  III, 
App.  312  (1896),  judgment  for  plain- 
tiff  for  $750,  for  injuries  alleged  to 
have  been  sustained  by  her  through 
a  shock  of  electricity  while  a  passen- 
ger on  defendant's  electric  car,  was 
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"The  declaration,  which  consists  of  three  counts,  alleges,  first, 
that  the  defendant  failed  to  operate  its  certain  grip  cm-,  in  which  the 
plaintiff  was  a  passenger,  in  a  safe  and  steady  manner,  and  to  give 
the  plaintiff  an  opportunity  to  be  seated,  but  before  the  plaintiff 
could  reach  a  seat  the  defendant's  servants  suddenly  started  the  car, 
thereby  throwing  the  plaintiff  to  the  floor;  second,  that  the  defend* 
ant  failed  to  perform  its  duty  to  keep  the  aisles  or  passage  way  in 
the  car  free  from  satchels,  parcels  or  other  obstructions,  in  conse- 
quence of  which  the  plaintiff,  on  her  way  to  a  seat  in  the  car, 
stumbled  and  fell  over  a  satchel,  parcel  or  other  obstructkn;  the 
third  count  is  merely  a  combination  of  the  other  two. 

"The  plaintiff  claims  to  have  sustained  a  fracture  of  her  left  arm 
and  other  wounds  and  bruises,  which  have  caused  her  great  pain 
and  prevented  attendance  upon  her  usual  business  and  affairs. 

"The  evidence  shows  that  on  the  morning  of  November  7, 1892, 
the  plaintiff  took  passage  on  one  of  the  defendant's  Madison  street 


reversed,  the  evidence  not  snstaininK 
tlie  allegations  of  neglinencc,  the  car 
being  in  perfect  order,  and  a  metallic 
plate  being  charged  with  electricity, 
due  to  damp  weather,  causing  the 
alleged  shock  for  which  defendant 
wat  not  liable. 

D«ntilmtni.—&t.  Lottis  Coai,  R. 
R.  Co.  V.  Moout,  14  Dl.  App.  SIO 
(1884),  was  an  appeal  from  judgroeat 
for  plaintiff  who  was  injured  by  the 
overtnrning  of  the  car  on  which  he 
was.  riding  as  a  passenger,  the  acci- 
dent being  due  to  alleged  defective 
track.  Judgment  reversed  on  ground 
of  error  in  giving  instruction  imply- 
ing that  the  railway  company  was  an 
insurer  of  passengers. 

MoBiiB  &  Omo  Railroad  Co.  v. 
Klbin,  43  111.  App.  63  (1890),  was 
an  action  for  damages  for  injuries 
alleged  to  have  been  sustained  by  a 
passenger  in  jumping  from  a  car  that 
had  become  detached  from  the  main 
train  and  was  derailed.  On  tlie  trial 
in  the  Circuit  Court,  St.  Clair 
county,  there  was  a  verdict  and  judg- 
ment for  plaintiff  for  |l,400.  On  ap- 
peal judgment  was  reversed  on  the 
ground  of  erroneous  instructions  in 


placing  the  right  of  recovery  on  iht 
sole  ground  of  there  being  an  acd' 
dent  and  that  plaintiff  jumped  frooi 
the  car  and  was  injured,  regardless  ol 
the  question  whether  defendant  wag 
negligent  or  whether  plaintiff  was  ii 
the  exercise  of  due  care  and  acted  a 
a  man  of  ordinary  prudence  woul<! 
under  the  circumstances.  [Gtint 
Tuller  V.  Talbot,  23  111.  357,  9  Am 
Neg.  Cas.  207,  omU;  Heazle  v.  Ind 
B.  &  W.  VCy  Co.,  76  111.  601,  9  Am 
Neg.  Cas.  227,  »«)!<.] 

RidiMg  OH  pais.— la  J  acxsonvilu 
SoDTHSASXBKK  Railway  Cokfait 
V.  SOOTHWOKTH,  32  DL  App.  SO 
( 1889) ,  it  appeared  that  plaintiE 
while  riding  on  a  free  pass,  was  is 
jured  by  the  train  being  der^let 
The  evidence  showed  the  tracks  t 
be  defective.  Verdict  and  judgmci 
for  plaintiff  in  the  MontKomery  Cii 
cuit  Court  for  I6.5O0.  On  appeal  tb 
court  held  that  the  evidence  full 
warranted  the  jury  in  finding  tlu 
defendant's  servants  were  s^ntlty  i 
gross  negligence,  and  it  was  upc 
the  theory  that  gross  negligeni 
alone  would  warrant  a  recovery  th 
the  case  was  tried  and   instnicti< 
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at  the  comer  of  Madison  and  LaSalle  streets.  The  train,  which 
;isted  of  the  grip  car  and  one  trailer,  stopped  on  LaSalle  street, 

aHer  rounding  the  curve,  to  let  oS  passengers,  and  it  was  at 
.  point  that  the  plaintiff  stepped  on  the  rear  platform  of  the 
1  car,  which  was  a  closed  one  with  the  seats  along  the  sides. 
(ore  she  had  gone  very  far  along  the  aisle  of  the  car  she  fell  to 
;  floor,  and  the  cause  of  this  fall  is  the  issue  involved  in  this  suit, 
"She  claims  that  the  car  started  up  suddenly,  that  she  was  thereby 
rown  and  in  consequence  stumbled  and  fell  over  a  satchel 
mding  in  the  aisle ;  the  defendant  claims  that  the  evidence  shows 
;yond  question  that  there  was  no  sudden  starting  of  the  car, 
id  that  she  carelessly  stumbled  over  an  umbrella  carried  by  one  of 
le  passengers. 

"At  the  trial  the  jury  returned  a  verdict  in  favor  of  the  plaintiff, 
id  assessed  her  damages  at  $1,600."  Judgment  having  been  entered 
n  this  verdict,  the  defendant  appeals. 
£cBBRT  Jamibsoh  and  John  A.  Ross,  for  appellant. 
W.  D.  MuNHAiOa  for  appellee' 


'en.    [Citing  111.  Cent  R.  R.  Co. 
Read.  37  III.  484,  9  Am.  Neg.  Cas. 
r,  unilf.]   Jodgmeot  affinned. 
ji   Chicago,    Buxlhtgton    ahd 
VTHCUT  R.  R.  Co.  V.  Hawk,  86 

App.  327  (1889).  it  was  held  Ihat 
:  granting  o[  a  [ree  pass,  exempt- 
:  the  railway  company  from  Habil- 

for  personal  injuries,  except  for 
1S5  negligence,  is  bbding  on  the 
istnger.  Plaintiff  wis  a  shipper, 
1  wlrile  sitting  on  the  gnard  rail  of 

caboose  there  was  a  collision  with 
icr  cars  and  he  was  severely  in- 
cd.  On  the  trial  he  recovered 
Igment  for  |6,000.  Judgment  was 
crseil,  oa  appeal,  on  the  ground  of 
iiributory  negligence. 
jy  mistake  of  (he  clerk  there  was 

□mission  in  entering  the  judg- 
nt.  Tlie  railway  company  ap- 
iltd  »  the  Supreme  Court  where 
■  judgment  of  the  Appellate  Court 
%  rcrersed,  for  failure  to  show 
:r55ary  findings  of  t»ct  as  required 

liw.  The  Appellate  Court  again 
[)$idered  the  case  and  arrived  at 
^  lane  conclusion  as   heretofore. 

Ill  App.  3-^.  Judgment  of  the 
al  court  reversed.    Cmcaoo,  Bdk- 

HGTOII  at  NOKTHBKIT  R_  R.  CO.  V. 

*«x,  ti  lU.  App.  822  (1889). 


Stoekmem  Injured.— Waon  R'v 
A  Transit  Co.  v.  Sbackustt,  Adm'x, 
19  111.  App.  146  (1686),  was  an  appeal 
from  judgment  for  plaintiff  in  action 
to  recover  damages  for  death  of 
plaintiff's  intestate,  a  stockman,  who 
was  killed  in  a  collision  in  the  stodc- 
yards.    Afiirmed. 

ILLHTOIS  CxmsAI,  RAIUtOAD  Co. 

V.  BBSBB,  69  111.  App.  363  (1896), 
was  an  action  for  damages  for  death 
of  plaintifTs  intestate  due  to  alleged 
negligence  of  railroad  company.  The 
deceased  was  in  charge  oC  a  car  load 
of  his  horses  and  household  goods, 
his  contract  giving  him  free  transpor- 
tation while  in  charge  of  the  stock. 
During  the  journey,  as  the  train  was 
nnking  a  crossing,  the  passenger  fell 
or  was  thrown  oat  of  the  car  in  which 
he  was  riding  and  sustained  injuries 
from  wliicti  he  shortly  afterwards 
died.  The  negligence  charged  waa 
unusual  violence  of  bumping  and 
jerking  of  car  and  sudden  starting  of 
same  without  warning,  as  it  was 
making  the  crossing.  On  the  trial 
there  was  a  verdict  and  judgment  for 
plaintiff  for  $5,000.  On  appeal  judg- 
ment was  affirmed. 
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Watennan,  J.  —  Only  a  question  of  fact  is  involved  in  this  appeal. 
Appellant  was  bound  to  exercise  the  highest  degree  of  diligence 
for  the  safety  of  appellee,  who  was  a  passenger. 

We  find  in  the  record  no  sufficient  reason  Sox  reversing  the  ccu- 
clusioa  of  the  Circuit  Court,  and  its  judgment  is  affirmed. 


WEST  CHICAGO  STREET  RAILROAD 
COMPANY  V.  STEPHENS. 

AppettaU  Omrts,  Illinois,  First  Dishid,  March  Term,  1896. 

[Reported  in  66  111.  App.  303.] 

PASSENGER  THROWN  OVER  DASHBOARD  OF  CAR— OB- 
STRUCTION ON  TRACK.— Where  plaintiff  boirded  one  of  defend- 
ant's street  cars,  and  there  being  no  vacant  seat  stood  in  the  alter  be- 
tween the  seats,  behind  the  Kripaun,  and  a  few  feet  back  from  the  daib- 
board  of  the  car,  and  while  the  car  was  %t>m%  at  fnH  speed  it  ran  against 
an  iron  manhole  cover  which  protruded  above  and  between  the  tracks, 
and  plaintiff  wa;  thrown  over  the  dashboard  and  to  the  gromid,  the 
defendant  was  held  liable  and  judgment  for  plaintiff  af&rmed  (1). 

Appbal  by  defendant.   The  facts  are  stated  in  the  opinion.  Ittdg- 
metU  dRrmed. 
BoBixT  jAxiRsoN  and  John  A.  Rosb,  for  appellant. 
RrrcHiB.  EsHBK  &  Woollbt  and  W.  H>  Dicxsok,  for  appellee. 


1.  Amomgolker  acHoms  rtloHng 
to  Persons  Injured  mkilt  Hidinf  upon 
Flal/orms  of  Trains,  etc.,  are  lie  fol- 
tomng: 

Chicaoo,  BmuirennT  &  Qtrmcv 
R.  R.  Co.  V.  COI.WBU.,  Adm'x,  3  111. 
App.  545  (1S78},  was  an  action  for 
damages  for  the  negligent  killing  of 
plaintiff's  intestate,  who  while  tem- 
porariljr  standing  on  the  platform  of 
a  car  was  thrown  off  by  a  sudden 
jerk  of  the  train.  Trial  in  the  Cir- 
cuit Court  of  La  Salle  county  re- 
sulted in  judgment  for  plaintiff  for 
$3.S0O.  On  appeal  judgment  was  re- 
versed on  the  ground  of  erroneous 
instruction  in  ignoring  question  of 
whether  plaintiff's  intestate  exercised 
due  care  in  going  upon  a  prohibited 
part  of  the  car  in  the  first  instance. 


Chicago  &  Nokthwsstsut  RT 
Co.  v.  Caxsoll,  5  111.  A|^,  201 
(1879),  was  an  action  for  injuries 
sustained  by  plaintiff  while  riding 
upon  platform  of  a  train  of  defendant 
due  to  alleged  sudden  jerk  of  train, 
whereby  plaintiff  was  tlirown  from 
platform.  Trial  in  Circuit  Court  of 
Cook  county  resulted  in  judgment 
for  plaintiff  4or  $4,750^  On  appeal 
judgment  reversed  for  error  in  giving 
and  refusing  instructions.  The  rule 
as  to  the  duty  of  railway  tximpanies 
in  furnishing  cars  tor  passengers  fts 
stated  in  Quinn  v.  lU.  Cent.  R.  R. 
Co..  51  III.  495,  9  Am.  Neg.  Cas.  246. 
ante,  followed.  It  was  held  that  if 
plaintiff  could  have  avoided  the  in- 
jury by  entering  the  cars  at  any  time 
immediately  preceding  the  accident. 
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lepard,  J.  —  This  appeal  is  prosecuted  from  a  judgment  for 
00,  entered  upon  a  verdict  for  that  sum,  in  an  action  by  appellee 
ecover  damages  for  personal  injuries  alleged  to  have  been  sus- 
ed  by  him  through  the  negligence  of  appellant.  A  former  trial 
resulted  in  a  verdict  for  $4,150. 

"he  appellee  was  a  passenger  on  board  of  one  of  i^pellant's  com- 
ation  grip  and  passenger  cars,  containing  c^en  seats  in  the  front 
t  where  the  grip  is  operated,  and,  there  being  no  vacant  seat,  he 
Dd  in  the  alley,  between  the  seats,  behind  the  gripman,  and  a  few 
;  back  from  the  dashboard  of  the  car, 

rhe  car  when  going  at  full  speed — testified  by  appellee  and  not 
ied,  at  twelve  miles  an  hour — was  suddenly  stopped  by  running 
inst  an  iron  manhole  cover,  which  had  gotten  out  of  place  and 


evidence  showing  that  he  had 
wlcdge  that  there  was  room,  he 
bound  to  occnpy  the  same. 
L  Lauhbrt  v.  Chicago  &  Ai,n>N 
1.  Co..  9  lll.Api).3S8(1881),itap- 
cd  that  plaintiff,  a  boy,  ten  years 
and  deaf  and  diunb,  was  injured 
alUng  from  m  engine  which  he 
boarded  by  alleged  invitation  of 
ndanc's  emplojrees.  Judgment  for 
ndant.  On  appeal,  judgment  was 
rsed,  it  being  held  that  where  a 
I  of  the  age  and  condition  of 
itiff  boarded  the  engine  by  invi- 
□  of  defendant's  employees,  and 
injured  by  their  negligence,  the 
pany  cannot  escape  liability,  on 
jround  that  be  was  there  without 
uI  permission  of  the  company. 

Chicago  WssT  Division  R'y 
V.  Klaoser,  9  III.  App.  613 
1).  plaintiS  was  standing  upon 
plaiiorm  oi  the  car  and  was  in- 
d  by  the  car  leaving  the  track  on 
ridge.  He  recovered  judgment 
tl.OOO.  On  appeal  judgment  re- 
ed. The  fact  that  die  conductor 
w  plaintiff  WIS  occupying  a  dan- 
^Qs  position,  or  that  it  was  cus- 
lary  (or  oihers   to   do   so,   would 

relieve  plaintiff  from  the  charge 
contributory  neslJKence,  and  an 
tnicUoii  to  the  contrary  effect  is 


crroneona.  The  question  whether 
plaintiff  exercised  due  care,  under  the 
drcnmstances,  was  for  jui;  to  detei^ 
mine. 

Chicago  &  Northwsstssm  R'y 
Co.  V.  RIKU.V,  Adm'x,  40  IIL  App. 
416  (1890),  was  an  action  for  dam- 
ages for  death  of  plaintiff's  intestate, 
who  was  killed  in  a  collision  white  a 
passenger  on  defendant's  train.  The 
deceased  was  riding  npon  the  coping 
or  footboard  attached  to  the  rear  end 
of  the  tender,  ^though  there  were 
seats  in  the  car.  Judgment  for  pl^- 
tiff  reversed  on  the  ground  of  con- 
tributory negligence. 

St,  Loms,  AiTON  &  TSRSS  Haotb 
R,  R.  Co.  V.  Cahh,  Adm'x.  47  III 
App.  353  (1892),  was  an  action  for 
damages  for  death  of  pJaintifTs  in- 
testate, who,  while  in  a  state  of  in- 
toxication, fell  off  the  train  while  it 
was  in  motion  and  was  killed. 
Judgment  for  plaintiff  for  ^,000. 
On  appeal  it  was  held  that  if  the  de- 
fendant knew  of  the  passenger's 
condition,  and  permitted  him  to  re- 
main on  the  steps  of  a  car,  it  would 
be  liable,  but  defendant  was  not 
bound  to  protect  passengers  from 
their  own  negligence;  and  in  case  of 
intoxicated  persons  was  not  bound 
to  place  guards  over  them  to  prevent 


'vsjmKfl^ 
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protruded  above  and  between  the  tracks,  and  the  appellee  was 
thrown  over  the  dashboard  and  to  the  ground. 

The  only  evidence  introduced  or  offered  on  the  part  of  the  defense 
was  directed  to  the  single  question  of  the  extent  of  the  injury  suf- 
fered by  appellee. 

Even  though  we  did  not  regard  the  evidence  as  greatly  preponder* 
ating  in  favor  of  the  conclusion  that  appellee's  injuries  were  severe 
at  the  time  and  serious  in  effect  upon  him,  we  should  be  required  to 
hesitate  long  before  reversing  the  judgment  on  account  of  exces- 
sive damages  where  two  so  nearly  equal  verdicts,  upon  conflicting 
evidence,  had  been  returned  for  substantial  damages. 

Complaint  is  made  of  the  refusal  by  the  trial  court  to  give  nine  of 
the  instructions  asked  by  the  appellant. 

All  of  such  instructions  as  proceeded  upon  the  thewy  that  the 
manhole  covering  in  question  had  been  broken  by  one  of  the  city 

them  from  getting  in  placu  of 
danger  while  on  the  train.  The  facts 
did  not  show  negligence  on  delend- 
ant'i  part.    Judgment  reTersed 

In  Omo  ft  HI83ISSIPFI  R't  Co.  v. 
Auxin>SK,47  III.  App.  484  (1893),  it 
appeared  that  plaintiff  boarded  the 
front  platfonn  of  the  expresi  car  of  a 
train,  the  door  of  whidi  was  locked, 
and  while  trying  to  get  in  the  car  fell 
off  or  was  thrown  from  the  platfonn 
u  the  train  was  rounding:  a  curve, 
and  was  seriousl:?  injured.  On  the 
trial  he  recovered  a  judgment,  but, 
on  appeal,  this  was  reversed,  it  being 
lield  that  he  took  upon  himself  the 
risk  of  so  boarding,  he  knowing  that 
the  express  car  was  in  the  exclusive 
control  of  the  express  messenffer, 
and  that  the  railroad  company  had  no 
legal  right  to  see  that  the  door  was 
unlocked. 

On  the  second  trial  of  this  action 
pluntiff  recovered  $1,000  damages, 
but  on  appeal  this  was  reversed,  the 
court  adhering  to  its  former  opinion. 
Omo  &  HississOTT  R'y  Co.  c. 
AUSNDBB,  m  III  App.  020  (189S). 

In  Chicago  ft  Alton  R.  R.  Co. 
«.  DmcPSBK.  60  III  App.  93  (1894), 
plaintiffs  imesUte  was  killed  by  be- 
ing putdied  or  falling  off  the  platfonn 


of  a  train,  where  he  was  compelled  to 
stand,  on  account  of  the  overcrowded 
condition  of  the  train.  Judgment  for 
$5,000  for  plaintiff  a£Grmed. 

CmcAOO  &  Ai,ToH  R.  R.  Co.  v. 
Gatbs,  61  lU.  App.  211  (1895).  w«s 
an  action  for  damages  for  iajnries 
sustained  while  passing  over  the  plat- 
form of  a  car  to  find  a  seat  in  another 
car.  There  were  obstructions  on  the 
platform.  judgment  for  plaintiff 
affirmed,  defendant  being  negligent 
in  permitting  dangerona  obstruction 
on  platiorm. 

WBSV  CHicaoo  SatMKt  »*"i*"*" 
Co.  V.  UcNcLTv,  64  la  App.  649 
(1896),  was  an  action  for  injuries  ans- 
tained  by  plaintiff  while  a  passeagcr 
on  defendant's  street  car,  be  being 
thrown  from  the  car  in  a  collision 
which  occurred  between  the  car  and 
a  wagon.  Plaintiff  was  riding  on  the 
footboard  of  the  car.  One  of  his 
legs  was  broken  and  be  snstaiiwd 
other  injuries.  On  the  trial  there  was 
a  verdict  and  judgment  (or  plaintifF 
for  |2,SD0.  On  appeal  judgment  was 
affirmed,  the  questions  of  ne^gence 
and  contributory  negligence  bein( 
questions  erf  fact  for  the  jury  to  de- 
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engines  were  based  upon  a  theory  not  supported  by  any  evidence 
le  case.  Those  that  proceeded  upon  the  theory  that  there  was 
evidence  that  the  defendant  had  notice  that  the  covering  was  a 
ctive  one,  were  properly  refused,  for  the  reason  that  the  man- 

and  cover  thereto,  being  a  part  of  the  defendant's  track  con- 
ction,  it  wras  presumptively  negligence  to  maintain  a  covering 
L  which  should  occasion  injury  to  its  passengers.  North  Chi- 
)  St.  R'y  Co-  V.  Cotton,  140  111.  486. 

uch  of  the  instructions  as  required  the  plaintiff  to  show  what 
\  ot  his  injuries  were  attributable  to  the  original  cause,  as  sepa- 
,ed  from  those  due  to  the  lack  of  care  by  him  in  getting  cured  of 
em,  were  either  erroneous  in  whole,  as  not  stating  the  correct 
le  ol  law  in  regard  to  the  duty  one  who  receives  an  injury  is  un- 
:r,  to  take  reasonable  care  that  his  injuries  shall  not,  by  undue 
iglect,  become  aggravated,  or  were  covered  by  other  instructions 
iven.  And  besides,  such  instructions  failed  to  include  the  element 
lat  the  plaintiff  had  knowledge,  or  reasonable  cause  for  knowing, 
lat  he  needed  better  care  and  attention  in  getting  cured  than  he 
ave  or  caused  to  be  given  to  himself,  and  that  such  increased  care 
nd  attention  were  within  his  means  and  power.  Kennedy  v. 
usse,  60  111.  App.  440. 

Those  instructions  that  treated  of  the  subject  of  latent  defects, 
nd  notice  thereof,  were  properly  refused.  They  were  too  broad. 
»  case  of  a  latent  defect  in  one  of  the  appliances  for  the  carriage 
[  pasMngers,  the  question  is  not  whether  the  carrier  had  actual 
otice  of  it  sufficiently  long  before  the  accident  to  have  corrected 
nd  repaired  it,  but  is  whether,  by  the  exercise  of  that  high  degree 
X  care  required  of  passenger  carriers,  it  might  have  been  discov- 
red  and  remedied. 

We  find  no  error  in  the  refusal  of  any  of  appellant's  instructions, 
tid  there  being  no  substantial  error  in  any  part  of  the  record  which 
as  been  brought  to  our  attention,  the  judgment  of  the  Circuit 
rourt  will  be  affirmed. 


CHICAGO  AND  ALTON   RAILROAD   COMPANY 
V.  WOOLRIDGE. 

AppiUate  Ctnarit,  WifuU,  Third  District,  May  Term,  1889. 
[Reported  in  32  111.  App.  237.] 
PASSENGER    INJURED   BY   BAGGAGE   TRUCK   ON    STATION 
PUTFORM— NOT    NEGLIGENCE    TO     LEAVE    WAITING 
ROOK— Wlien  plaintiff,  a  patsenser,  tniting  at  •  sution  to  board 
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one  of  detendant'i  trains,  was  injured  by  a  baggage  truck,  used  on  the 
plationn,  itriking  against  s  moving  train,  it  was  not  error  to  rehtse  to 
charge  that  plaintiff  was  guilty  of  negligence  in  leaving  llie  waiting  room 
before  his  train  arrived,  as  .to  hold  that  a  passenger  waiting  at  a  rail- 
road depot  for  bis  train  to  arrive  must  remain  in  the  waiting  room,  and 
that  if  he  goes  out  upon  the  plalfonn  at  any  time  before  it  becomes 
necessary  to  board  his  train,  he  is  guilty  of  such  negligence  as  to  pre- 
vent bis  r«c0very  for  an  injury  like  the  one  in  question,  is  oot  con- 
sistent with  reason 


Apfbai.  irom  the  Circuit  Court  of  Macoupin  County.    The  facts 
appear  in  the  opinion.    Judgment  affirmed. 
RiKAKBK  &  RxNAKOK,  foT  appellant. 
R.  B.  Shisubt,  for  appellee. 

Con^Ft  J. — This  was  an  action  by  appellee  against  appellant  for 
injuries  to  his  person  caused,  as  stated  in  the  first  count  of  his  dec- 
laration, by  the  negligence  of  appellant's  servants  in  permitting  a 
baggage  truck  used  on  the  depot  platform  to  be  run  and  driven 
against  its  train  of  cars  while  the  latter  were  in  motion.  Verdict 
and  judgment  for  appellee  for  $225. 

The  main  facts  as  stated  on  the  trial  by  appellee  were  that  he 
resided  in  Shipman,  and  on  the  evening  of  October  9,  1888,  came 


1.  Among  other  actumt  reUiHmg  U> 
Accidents  at  SttUums,  tit.,  are  Ike 
/ollomimg: 

In  PENHSVLVAlfU  Co.    V.    KKAIfX, 

Axhn'x,  41,  III.  App.  317  (1891),  judg- 
ment for  plaintiff  was  affirmed  in  an 
action  for  damages  for  death  of  plain- 
tiffs intestate,  who  was  killed  by  a 
train  while  aNempting  to  board  train 
at  a  station. 

Chicago,  Bttxukgtoh  &  QnxNCV 
R.  R.  Co.  V.  Mahaxa,  47  III.  App.  208 
(1892),  was  an  action  for  damages  for 
injuries  sustained  by  plaintiff  who 
was  struck  by  a  train  at  the  depot 
while  about  to  take  another  train. 
Trial  resulted  in  judgment  for  plain- 
tiff for  ♦10,000.  On  appeal  judgment 
was  reversed  on  the  ground  of  con- 
trfbutory  negligence  in  failing  to  ex- 
ercise due  care  in  standing  upon  the 
platform. 

Chicago,  Bdkwngton  &  Quincy 
R.  R.  Co.  V.  CzAjA,    Adm'r,  59  III. 


App.  21  (1895).  was  an  action  for 
damages  for  death  of  plaintiff's  intes- 
tate who  was  killed  while  crossing 
track  at  station  after  alightiog  Irom 
one  of  defendant's  trains.  Judgment 
for  plaintiff  affirmed. 

In  Chicago  &  Bastesn  Iuumois 
R.  R.  Co.  V.  Chancsij,os,  Adm'r,  60 
III.  App.  525  (1895),  it  appeared  that 
plaintiff's  intestate  was  struck  and 
killed  by  a  train  as  she  was  crossing 
defendant's  track  at  a  station  to  take 
passage  on  another  train.  Judgment 
for  plaintiff  affirmed,  the  railroad 
company  being  held  negligent. 

In  Chicago,  St.  Faui,  &  Karsas 
Cmr  R'y  Co.  v.  Ryan,  62  111.  App. 
264  (1895),  it  appeared  that  plaintiff 
while  on  the  track  at  defendant's 
depot,  about  to  board  a  train,  was 
struck  and  injured  by  another  train 
that  ran  past  the  station  at  a  speed 
of  twenty-five  miles  an  hour.  Judg- 
ment for  plaintiff  for  |6,0OO  affinned. 


Carrier  of  persons.  267 

to  Carlinville  to  a  political  meeting,  and  about  ten  that  evening 
went  to  appellant's  depot  to  return  home.  He  says :  ''I  reside  in 
Shipman,  Illinois,  am  thirty-three  years  old,  a  carpenter  by  trade ; 
came  to  Carlinville  on  the  evening  of  October  the  9th,  the  day  of 
the  Tifer  rally/  on  the  C.  &  A,  train  from  the  south ;  I  went  back 
to  the  C  &  A«  depot  a  short  time  before  the  lightning  train  came 
in  from  the  south ;  my  train  going  south,  was  on  the  side  track ;  I 
went  in  the  waiting  room,  stayed  a  little  while,  went  down  on  the 
north  end  of  the  depot  platform  and  came  walking  back  just  as  the 
lightning  came  in ;  there  was  a  crowd  on  the  platform ;  as  I  walked 
up,  the  baggage  man  came  rolling  the  truck  down  just  as  the  train 
came  in  going  north ;  same  as  the  train ;  he  got  pretty  close  to  me, 
and  let  the  truck  get  into  the  train,  and  it  struck  me ;  I  saw  it  as  it 
struck  the  train ;  there  was  some  baggage  on  the  truck  and  he  was 
rolling  it  right  towards  me;  I  was  towards  the  building,  and  the 
people  were  giving  the  road  for  him ;  I  was  about  twelve  feet  from 
the  truck  when  it  struck  the  train,  northeast,  next  the  house,  and  it 
was  on  the  edge  of  the  platform ;  don't  know  if  Seaman  was  rolling 
the  truck  at  the  time  it  was  struck ;  he  had  hold  of  the  truck  when 
it  struck,  rolling  it  along  and  it  struck  the  car ;  it  was  a  large  bag* 
gage  truck ;  I  was  knocked  down,  hurt  on  the  leg ;  there  were  seven 
places  showing  where  I  was  struck,  and  injuries  show  yet;  I  was 
helped  into  the  depot  waiting  room  and  on  the  train  and  went  to 
Shipman  that  night/'  He  had  procured  a  ticket  at  Shipman  for  the 
round  trip. 

Appellant  introduced  evidence  tending  to  show  a  different  state 
of  facts.  The  baggage  master,  Mr.  Seaman,  in  reference  to  the 
accident  says : 

''I  am  the  baggage  master  of  the  C.  &  A.  R.  R«  at  Carlinville,  111., 
and  have  been  for  thirteen  years  last  past ;  was  on  October  9th,  last ; 
I  receive  baggage,  check  it  and  put  it  on  the  cars ;  I  wait  until  the 
train  is  in  sight  and  then  run  truck  up  to  where  train  stops  for  bag- 
gage, and  usually,  have  time  to  go  in  and  get  the  mail;  I  know 
where  the  train  will  stop ;  if  there  is  not  time  to  get  the  mail  I  stay 
until  train  stops  and  put  the  baggage  on. 

"On  the  night  of  this  accident  I  was  on  duty  when  the  lightning 
came  in,  and  had  three  pieces  of  baggage  for  Springfield,  all 
checked ;  cme  was  a  boot  and  shoe  trunk ;  I  had  them  on  the  bag- 
gage truck  south  of  the  baggage  room  door  at  about  9  o'clock  and 
until  No.  3  had  turned  the  comer,  when  I  lit  the  gas  at  the  baggage 
room  door  and  then  ran  my  baggage  to  where  they  usually  stop ;  I 
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pulled  my  ba^age  with  my  right  hand  and  pushed  the  mail  cart 
with  my  left ;  I  was  at  the  north  end  of  the  truck  with  the  mail  cart 
at  my  left  hand  as  I  went  up,  pushing  it;  the  effect  of  the  way  I  was 
palling  it  would  be  to  run  the  rear  end  of  the  truck  more  towards 
the  house  than  the  train,  because  I  was  pulling  it  on  one  side. 

"I  stopped  right  opposite  the  office  door  and  turned  facing  the 
building,  holding  the  baggage  truck  with  my  right  hand  and  my 
left  hand  a  hold  of  the  mail  cart ;  didn't  know  but  that  they  might 
shove  it  into  the  train;  I  didn't  leave  it  at  all;  such  a  crowd  there; 
the  engine  and  mail  car  passed  me  all  right,  that  is  all  that  X  re- 
member. 

"Just  as  I  got  on  die  truck  to  light  the  gas  a  man  said  he  had  a 
trunk  he  wanted  checked,  but  1  refused  because  I  then  did  not  have 
time ;  I  didn't  see  him  any  more  only  as  be  came  past  me  with  the 
truck,  the  express  truck ;  it  came  down  ft-om  the  north  end  same 
time  train  was  coming  in ;  came  right  down  past  my  truck ;  past 
the  north  end  of  my  truck,  where  I  was  standing  still  holding  it ; 
don't  know  what  became  of  it;  I  was  knocked  down  and  didn't 
know  where  it  was  tmtil  after  the  train  pulled  out;  up  to  the  time 
that  truck  came  past,  nothing  had  happened  to  me ;  there  was  <Mie 
trunk  cm  it" 

Other  witnesses  corroborate  to  some  extent  the  statements  of 
these  two. 

The  theory  of  appellee  is  that  the  baggage  master  carelessly  al- 
lowed one  end  of  his  truck  to  come  in  contact  with  the  train,  thereby 
throwing  it  forward  and  causing  the  injury  to  appellee ;  white  ap- 
pellant ui^es  that  the  collision  of  the  ba^^^e  truck  with  the  train 
was  caused,  not  by  any  fault  or  negligence  of  the  baggage  master, 
but  because  a  stranger  ran  the  express  truck,  upon  which  was  his 
trunk,  through  the  crowd  u^n  the  platform  and  against  the  bag- 
gage truck. 

This  was  a  question  of  fact  to  be  determined  by  the  jury  and  we 
find  nothing  m  the  evidence  to  warrant  us  in  saying  they  have  found 
erroneously. 

Objection  is  made  that  the  court  erred  in  refusing  to  submit  a 
number  of  special  interrogatories  to  be  answered  by  the  jury.  We 
think  no  error  was  committed  in  this  respect.  All  that  were  mate- 
rial or  relevant  were  included  in  others  that  were  given  to  the  jury. 
The  first  and  third  instructions  given  appellee,  and  which  are  as 
follows,  are  claimed  to  be  erroneous : 

1.    The  court  instructs  the  jury,  that  persons  passing  over   or 
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standing  on  a  depot  platform,  in  a  proper  manner  and  going  there 
in  a  reasonable  time  for  the  purpose  of  taking  a  train,  are  not  tres- 
passers ;  and  the  servants  of  a  railroad  company,  knowing  the  en- 
hanced danger  at  the  depot  ground  to  persons  constantly  passing 
and  repassing,  are  required  to  exercise  a  greater  degree  of  caution, 
for  the  preservation  and  safety  of  life,  than  at  other  places,  where 
persons  have  no  right  to  be  and  where  the  employees  of  the  com- 
pany need  not  expect  to  find  them. 

8.  The  court  instructs  the  jury,  that  a  railroad  company  is 
liable  for  the  negligent  acts  of  its  servant,  if  done  in  the  course  of 
his  employment,  even  though  the  company  did  not  authorize  or 
know  of  such  acts,  or  may  have  forbidden  them ;  but  the  act  must 
be  done  while  the  servant  is  engaged  in  the  service  he  is  employed 
to  render,  and  must  also  be  done  in  the  course  of  that  employment. 

The  principal  criticism  of  these  instructions  seems  to  be  that  they 
fail  to  state  that  appellee  must  himself  have  been  in  the  exercise 
of  due  and  ordinary  care  at  the  time.  We  see  no  force  in  this  ob- 
jection. They  do  not  pretend  to  determine  the  liability  of  appel- 
lant under  the  circumstances  shown,  but  lay  down  the  general  prin- 
ciples of  care  and  caution  required  of  appellant's  servants  in  which 
we  see  no  error. 

The  fourth  refused  instruction  of  appellant  in.  substance  states 
that  unless  the  plaintiff  was  at  the  place  where  he  was  injured,  on 
the  platform  of  defendant's  depot,  on  business  with  the  defendant, 
or  was  there  to  take  a  train  about  to  depart  from  the  station,  or  to 
meet  some  one  expected  to  arrive  on  the  train  then  arriving,  or  to 
see  some  one  about  to  leave  on  diat  train,  then,  if  there  was  a  suit- 
able waiting  room,  though  he  was  expecting  to  depart  on  some  other 
train  for  which  he  may  have  been  waiting,  he  had  no  right  to  be  at 
the  place  he  was,  when  he  was  injured. 

We  do  not  think  this  states  the  law  correctly.  To  hold  that  a 
passenger  waiting  at  a  railroad  depot  for  his  train  to  arrive  must 
remain  in  the  waiting  room,  and  that  if  he  goes  out  upon  the  plat- 
form at  any  time  before  it  becomes  necessary  to  board  his  train,  he 
is  guilty  of  such  negligence  as  to  prevent  his  recovery  for  an  in- 
jury like  the  one  in  question,  is  not  consistent  with  reason  or  com- 
mon sense. 

After  a  careful  consideration  of  the  whole  case,  we  fail  to  see  any 
good  reason  for  interfering  with  the  judgment  of  the  Circuit  Court 
and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 
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LAFAYETTE  AND  INDIANAPOLIS  RAILROAD 
COMPANY  V.  SIMS. 

Snpremu  Omri,  Indiana,  November  Term,  1866. 

[Reported  in  2T  Ind.  S9.] 

RIDING  ON  PLATFORM  OF  TRAIN— PLEADING.— In  in  action 
againtt  a  railroad  companr  to  recover  damage*  {or  an  iniary  to  a  pos- 
■enger  while  on  its  train,  where  the  answer  sieged  that  the  passenger 
was.  at  the  time  of  the  accident,  itanding  upon  the  platform  <^  the  car, 
contrary  tg  Hie  rales  of  the  company,  of  .which  be  bad  notice;  that  it 
was  dangerons  to  stand  upon  the  platform  while  the  train  was  in  motion; 
"wherefore  defendant  says  that  the  injwy  sustained  by  the  plaintiff  was 
the  result  of  his  own  carelessness  in  being  in  an  improper  and  dangerous 
place,"  it  waa  kdd,  that  the  answer  (ailed  to  show  that  the  injury  was 
occasioned  by  Ae  fault  of  the  plaintiff  in  tteing  in  a  dangerous  position 
on  the  train. 

ArPSAi.  from  the  Tippecanoe  Common  Pleas.    The  facts  appear 
in  the  (pinion.      Judgment  affirmed. 
R.  Joms  and  S.  A.  Hupp,  appeared  for  appellant. 

B^,  Ch.  J.  —  This  was  an  action  by  the  appellee  against  the 
appellant.  The  complaint  alleged  that  while  he  was  travelling  on  the 
cars  of  the  appellant  as  a  passenger,  and  without  any  fault  or  negli- 
gence on  his  part,  and  through  the  negligence  of  the  appellant,  he 
was  injured. 

The  defendant  answered,  that  the  train  on  which  the  appellee 
was  at  the  time  of  the  injury,  was  a  passenger  train ;  that  on  all  the 
passenger  cars,  printed  notices  that  "passengers  are  forbid  stand- 
ing on  the  platform,"  were,  and  always  had  been  posted ;  that  the 
appellee,  for  five  years  had  been  in  the  habit  of  riding  in  the  pas- 
senger cars  of  the  appellant  where  such  notices  were  so  posted  in 
conspicuous  places,  and  had  notice  of  such  regulation;  that  at  the 
time  of  said  accident,  he  was  riding  upon  the  platform  of  one  of  the 
passenger  cars,  and  not  in  the  car ;  that  said  platform  was,  and  al- 
ways is,  a  dangerous  place ;  that  at  the  time  of  said  accident,  said 
appellee  was  on  said  platform,  and  immediately  before  said  acci- 
dent had  been  sitting  on  the  brake  on  said  platform,  against  the  will 
of  said  appellant;  wherefore  the  appellant  says  that  whatever  in- 
jury the  appellee  sustained  was  the  result  of  his  own  carelessness 
and  wrong  in  being  in  an  improper  and  dangerous  place  at  the  time 
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said  accidait  occurred,  and  frcnn  which  the  injuries  complained  of 
resulted. 

The  appellee  replied,  averring  that  there  was  no  room  furnished 
inside  of  defendant's  passenger  cars,  sufficient  for  the  proper  accom- 
modation of  its  passengers,  at  the  time  said  injuries  complained  of 
took  place. 

A  demurrer  to  this  reply  was  overruled,  and  this  presents  the  only 
question  for  our  determination.  It  will  be  observed  that  the  answer 
does  not  allege,  as  a  matter  of  fact,  that  the  appellee  was  injured  by 
reason  of  his  position  on  the  platform  of  the  car,  but  simply  avers 
that  he  was  informed  of  the  rule  prohibiting  passengers  from  sit- 
ting on  the  platform ;  that  he  was  on  the  platform  at  the  time  of 
the  accident,  and  that  the  platform  was  always  a  dangerous  place. 
These  are  all  the  facts  alleged,  and  from  these  facts  the  appellant 
concludes  that  the  position  of  the  appellee  caused  his  injury.  This 
conclusion,  of  course,  adds  nothing  to  the  answer.  The  complaint 
avers  that  the  appellee  was  without  fault  contributing  to  his  injury. 
Do  the  facts  stated  in  the  answer,  considered  with  the  additional 
facts  alleged  in  the  reply,  and  which  the  demurrer  admitted  to  be 
true,  amount  to  a  denial  of  this  averment  in  the  complaint?  The 
appellant,  by  the  sale  of  a  ticket  to  the  appellee,  had  entitled  him 
to  transportation  upon  the  train,  and  the  fact  that  there  was  no 
room  within  the  car  did  not  relieve  the  company  from  this  obliga- 
tion, as  the  contract  to  carry  had  not  been  made  to  depend  upon 
such  a  contingency.  Hawcroft  v.  Great  Northern  R'y  Co.,  8  Eng. 
L.,  and  Eq.  362  (1).    The  company  was  in  fault  in  failing  to  pro- 


1.    The  iacU  in  Grsat  NoRTHBRK 

RAIIfWAY     COMPANT   V.  HaWCROFT, 

21  L.  J..  Q.  B.  178,  16  Jur.  196,  were 
as  follows:  H.,  intending  to  go  to  L. 
and  back  by  railway,  paid  for  and 
received  from  the  company  the  fol- 
lowing ticket  at  B.,  and  went  to  L. 
with  it:  ''B.  to  L.  and  back.  Ex- 
cttfsion  ticket.  To  return  by  the 
trains  advertised  for  that  purpose  on 
any  day  not  beyond  fourteen  days 
after  date  hereof."  A  morning  and 
an  evening  return  excursion  trains 
were  advertised  on  the  Saturdays,  but 
they  were  not  advertised  to  go  to  B. 
On  a  Saturday  morning  within  the 
fourteen  days  H.  presented  himself  at 
the  L.  station  in  time  for  the  morn- 


ing return  train.  It  became  full,  so 
that  he  could  not  find  room  in  it,  and 
it  would  have  been  dangerous  to 
have  added  other  carriages  to  it 
The  company  refused  to  let  him  go 
by  an  ordinary  train,  but  kept  him 
waiting  until  the  evening  return  train, 
in  which  he  found  a  pkice.  That 
train  took  him  only  to  D.,  where  it 
arrived  on  Sunday  morning.  No 
trains  ran  from  D.  to  B.  on  Sundays. 
The  line  from  D.  to  B.  belonged  not 
to  the  company  sued,  but  to  another 
company.  H.  then  hired  a  carriage 
to  take  him  from  D.  to  B.,  and 
brought  an  action  to  recover  the  ex- 
pense from  the  company:  Held,  that 
by  the  terms  of  the  excursion  tickets 
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vide  proper  and  secure  places  for  the  passengers  it  had  ctMitracted 
to  carry.  And  while  it  may  be  true  that  such  failure,  on  the  part 
of  the  company,  would  not  justify  the  passenger  in  taking  a  danger- 
ous position  upon  the  train,  or,  indeed,  in  entering  and  continuing 
upOD  the  train,  if  be  was  fully  informed  of  the  coodition  of  the  ac- 
cfMnmodations  provided  before  the  cars  started,  still,  the  allegatioa 
that  he  did  take  such  a  position,  with  no  averment  that  he  was  in- 
formed, in  time  to  leave  the  train,  that  the  company  had  failed  to 
provide  proper  accommodations,  and  with  no  allegation  that  as  a 
matter  of  fact  his  position  in  any  manner  contributed  to  his  injury, 
constitutes  no  defense  to  this  action.  An  averment  that  a  passen- 
ger occupied  a  dangerous  position  upon  the  train,  does  not  author- 
ize the  pleader  to  draw  the  conclusion  that  therefore  the  injury  "was 
the  result  of  his  own  carelessness  and  wrong."  The  conclusions 
from  the  facts  are  to  be  drawn  by  the  court  or  jury,  and  an  aver- 
ment would  have  better  served  the  ptuposes  of  a  plea.  The  facts 
alleged  in  the  answer  may  be  true,  and  yet  not  inconsistent  with 
the  averment  in  the  complaint  that  the  injury  resulted  from  the 
negligence  and  carelessness  of  the  appellant,  and  without  the  buh 
of  the  appellee.  We  have  not  discussed  the  provision  of  the  statute 
exempting  railroad  companies  from  liability  fra-  injuries  to  passen- 
gers standing  upon  the  platform  of  a  car,  where  sufficient  accom- 
modations have  been  provided  within  the  car,  and  a  notice  properly 
posted,  forbidding  passengers  to  ride  upon  the  platform,  as  it  is 
not  claimed  that  the  answer  brings  the  appellant  within  the  protec- 
tion of  the  statute.  No  error  is  complained  of  upon  the  instructions 
given  to  the  jury,  nor  is  it  argued  that  the  finding  is  not  supported 
by  the  evidence,  although  the  instructions  and  evidence  are  both 
embraced  in  the  bills  of  exceptions. 

A  brief  for  a  supersedeas  was  filed  by  the  ^pellant.     No  brief 
was  filed  for  the  appellee. 

The  judgment  is  affirmed,  with  one-eighth  of  one  per  cent,  dam- 
ages and  costs. 

and    advertisements,    the    company  sequently  the  action  was  maintain- 

contracted  to  carry  H.  back  to  B.  on  able. 

any  day  within  the  fourteen  days  that  Semhie,  a  railway  company  is  not 

he  might  choose,  and  by  any  o(  the  excused    from    carrying    passengers 

advertised  trains  that  he  might  select;  according  to  their  contract,  upon  tfae 

that  not  sending  him  by  <6\t  morning  ground  that  there    is    no    room  lor 

train  was  a  breach  of  contract,  and  diem  in  the  train;  but.  in  order  to 

that  taking  him  only  to  D.,  instead  avail  themselves  of  this  answer,  they 

of  to   B.,   without   previous    notice,  should   make   their   contract    coadi- 

was  a  second  breach,  and  that  con-  tional  upon  there  being  room. 
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DIANAPOLIS   AND   CINCINNATI    RAILROAD 
COMPANY  V.  RUTHERFORD. 

Supreme  Court,  Indiana,  November  Term,  i86j. 
[Reported  in  29  Ind  82.] 
■NTRI8UTORY  NEGLIGENCE.— If  the  negliKence  of  the  plaintiff  has 

directly  contribnted  to  the  injur;  received  hj  him,  he  cannot  recover. 
RRIER  OF  PASSENCERS.— The  dnty  o*  a  carrier  o(  passengers  does 

not  extend  to  the  imprisonment  of  the  passenger,  so  as  to  prevent  him 

front  voluntarily  exposing  himself  to  needless  periL 
SSENGER'SARM  PROTRUDING  OUT  OF  WINDOW  OF   CAR. 

—The  carrier  is  not  bound  to  barricade  the  windows  of  its  coaches  to 

prevent  pusengers  from  extending   their  limbs   through    outside;   and 

where  an  injury  resulted  to  a  passenger  from  his  arm,  which  was  extended 

by  him  several  inches  outside  the  window,  coming  in  contact  with  the 

ttmcture  of  a  water  tank,  it  wa«  held  that  the  carrier  was  not  liable. 

&PPBU,  from  the  Morgan  Circuit  Court.    The  facts  are  stated  in  ^C. 

:  opinion.    Jttdgtnent  reversed.  CJ^ 

S.  p.  Ovum  and  D.  W.  HowB,  for  appeUaot  CS^ 

W.  R.  Hasxisoit  and  W.  S-  Shislby,  for  appellee.  ^''A 

Prazer.  Ch.  J.  —  The  suit  was  for  injuries  received  by  the  plain- 

[  while  a  pasenger  on  the  defendant's  (now  appellant)  cars.    The  %J^ 

ncral  denial  was  pleaded.     A  special  answer,  alleging  that  the  ^^C. 

uries  residted  from  the  carelessness  of  the  plaintiff,  was  stricken  "  \ 

t  on  motion,  and  this  is  assigned  for  error.     It  was  right.    The 

n  could  properly  be  proved  under  the  general  denial.  ^^^ 

For  the  same  reason,  as  well  as  that  it  was  in  the  discretion  of  G^ 

;  court  to  allow,  or  not,  a  further  answer  after  the  cause  was  at  CT^ 

ue,  there  was  no  error  in  a  refusal  of  leave  to  file  an  additional  \_,^  — 

ra^aph,  of  the  same  legal  effect  as  that  which  had  been  stricken  ^^ 

t  ^^ 

The  putting  of  certain  interrogatories  to  the  jury  is  also  com-  V*"^ 

lined  of.     We  need  not  determine  whether  the  interr<^atories  ^f' 

re  proper,  for  the  reason  that  even  if  they  were  improper,  it  would 
It  follow  that  the  judgment  must  be  reversed.  We  do  not  say 
at  the  putting  of  improper  interrogatories  could,  in  no  case,  re- 
it  in  injury  to  a  party,  but  in  this  case  no  possible  injury  could 
ive  lolJowed,  and  hence  if  there  was  error  in  that  respect,  it  is 
M  available  here. 
The  evidence  showed  that  the  injury  received  was  a  broken  arm. 
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and  that  at  the  time  of  the  accident  the  plaintiff's  arm  was  project- 
ing out  of  the  window  of  the  coach  in  which  he  rode,  in  consequence 
of  which  it  came  in  contact  with  some  object  outside,  probably  a 
timber  frame  supporting  a  water  tank.  The  jury  found  specially, 
in  answer  to  an  interrogatory,  that  the  injury  would  not  have  hap- 
pened if  the  plaintiff  had  kept  his  arm  inside  of  the  car.  In  conse- 
quence of  damages  to  the  main  track  of  the  railroad,  caused  by  a 
recent  freshet,  the  train  was,  on  this  occasion,  compelled  to  pass 
a  short  distance  upon  a  side  track  which  was  dangerously  near  to 
the  structure  of  the  water  station,  if  passengers  allowed  their  limbs 
to  protrude  a  distance  of  three  or  four  inches  outside  of  the  win- 
dows of  the  carriages.  The  injury  occurred  by  reason  of  the  plain- 
tiff having  no  notice  of  the  special  danger.  It  did  not  appear  that 
slats  or  other  appliances  were  provided  to  prevent  persons  from 
putting  their  limbs  outside  the  windows. 

The  jury  were  instructed  as  follows:  1.  That  the  mental  suf- 
fering of  the  plaintiff  might  be  taken  into  OMisideration  in  fixing 
the  damages,  should  the  verdict  be  for  him.  2.  That  the  same 
skill  and  diligence  was  required  of  the  defendant,  in  running  its 
train  temporarily  on  a  side  track,  as  on  the  main  track,  and  if,  in 
running  on  the  side  track,  there  was  a  special  danger  from  the  close 
proximity  to  that  track  of  fixed  structures,  it  would  be  negligence 
in  the  defendant  not  to  notify  passengers  of  such  special  danger. 
3.  That  the  defendant  was  bound  to  provide  wire  gauze,  bars, 
slats  ot  other  barricades,  to  prevent  passengers  from  putting  their 
arms  out  of  the  car  windows,  and  if  the  plaintiff's  arm  was  casually 
extended  two  or  three  inches  outside,  and  by  reason  of  the  close 
proximity  of  the  water  tank,  he  sustained  the  injury,  the  verdict 
should  be  for  the  plaintiff.  4.  That  if  the  water  tank  was  so  re- 
mote from  the  track  as  not  reasonably  to  endanger  passengers  rest- 
ing their  limbs  on  the  nindow  sill,  and  casually  extending  them  a 
little  beyond  the  outer  edge  of  the  car,  and  the  plaintiff  extended 
his  arm  so  far  beyond  the  car  as  to  expose  it  to  ccdlision  with  the 
tank,  such  exposure  would  be  negligence  on  his  part,  and  the  ver- 
dict should  be  for  the  defendant. 

These  instructions  are  called  in  question,  as  also  the  refusal  of 
the  court,  OD  the  defendant's  motion,  to  instruct  that  the  plaintiff 
could  not  recover  if  his  arm  or  elbow  was  protruding  out  of  the 
window,  by  reason  of  which  he  sustained  the  injury.  Our  atten- 
tion is  called  to  other  questions,  but  in  their  presentation  the  rules 
of  this  court,  designed  to  secure  intelligibility  in  argument,  and 
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thus  enable  the  court  to  dispose  readily  of  the  business  before  it, 
have  been  disregarded;  and  hence,  as  is  now  our  uniform  custom, 
we  do  not  consider  those  questions. 

.  The  sufficiency  of  the  evidence  to  support  the  verdict  ($700  for 
the  plaintiff)  is  also  presented  for  consideration.  This  judgment 
cannot  stand.  Nothing  is  better  settled  than  that  in  such  a  case, 
if  the  plaintiff's  negligence  has  directly  contributed  to  the  injury, 
he  cannot  recover.  A  passenger  is  as  much  bound  to  use  reason- 
able care  to  avoid  injury  as  the  carrier  is  to  use  the  greatest  degree 
of  skill  and  jcare  to  save  the  passenger  from  harm.  Nor  does  the  duty 
of  the  carrier  extend  to  the  imprisonment  of  the  passenger  so  as 
to  prevent  the  latter,  by  his  recklessness  or  folly,  from  voluntarily 
exposing  himself  to  needless  peril.  Though  a  passenger,  he  is 
nevertheless  a  free  ifian.  Railway  coaches  are  provided  with  win- 
dows to  promote  the  health  of  passengers  by  affording  light  and 
ventilation,  and  that  the  tedium  of  a  journey  may  be  relieved  in 
some  degree,  and  its  pleasure  enhanced  by  viewing  the  objects  along 
the  route.  The  place  for  the  passenger  is  inside,  not  outside,  of  the 
coach,  and  this  is  known  to  everybody  who  ever  saw  a  railway 
coach.  The  carrier  is  no  more  bound  to  barricade  the  windows,  to 
prevent  passengers  from  extending  their  limbs  outside,  than  he  is 
to  lock  the  doors  to  prevent  them  from  going  from  car  to  car  when 
the  train  is  in  motion,  and  thus  voluntarily  subjecting  themselves 
to  the  dangers  obviously  incident  to  that  act  of  rashness.  The 
same  reason  which  would  require  the  one  thing,  would  also  require 
the  other ;  nay,  it  is  not  easy  to  say  why  it  would  not  require  that 
the  passenger  should  be  so  restrained  of  his  liberty  in  every  respect 
that  he  could  not,  by  any  act  of  his  own,  put  himself  in  unnecessary 
danger.  Such  a  power  in  railroad  officials  must  exist,  if  the  duty  to 
exercise  it  exists.  The  obligation  to  answer  in  damages  cannot 
be  separated  from  the  authority  to  do  what  is  necessary  to  avoid 
liability.  The  law  recognizes  no  such  duty  as  resting  upon  car- 
riers of  passengers,  nor  have  they  any  authority  to  exercise  such 
unreasonable  and  annoying  power  over  those  whom  they  carry, 
llieir  passengers  are  not  their  slaves,  nor  are  the  latter  absolved 
from  the  duty  of  using  ordinary  care  for  their  own  safety.  Un- 
warranted, officious  and  insulting  interference  with  the  liberty  of 
passengers  by  railroads,  had  proceeded  in  this  State  to  such  a  point 
that  the  legislature,  at  its  last  session,  deemed  it  necessary  to  in- 
terfere and  impose  severe  penalties  to  prevent  one  form  of  the  an- 
noyance.   Acts  1867,  p.  166. 
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!l    ; 
I  '  The  proposition  put  by  the  court  below  for  the  guidance  of  the 

jury,  that  it  is  the  duty  c^  the  carrier  to  barricade  coach  windows, 
etc.,  finds  some  sanction  in  New  Jersey  R.  R.  Co.  v.  Kenoard,  21 
Pa.  203  (1),  but  it  is  so  entirely  at  variance  with  the  weight  of  au- 
thority and  with  elementary  principles,  that  we  cannot  recognize  it 
as  good  law.  This  case  has  recently  been  directly  condemned  and 
overruled  by  the  same  court,  in  Pittsburgh  and  Connellsville  R.  R. 
Co.  r.  McQurg,  56  Pa.  294  (2). 

Holbrook  V.  Utica  and  Schenectady  R.R.  Co.,  12  N.Y.236,  is  also 
relied  upcMi  by  the  appellee  as  sustaining  the  action  of  the  court, 
but  in  our  opinion  that  case  is  very  far  from  it.  There,  it  was  a 
controverted  question  whether  the  plaintiff's  arm  was  inside  or  out- 
side of  the  car  when  the  injury  occurred.  The  court  below  had 
charged  the  jury  that  the  railroad  company  only  contracted  to  carry 
the  plaintiff  safely,  provided  she  kept  within  the  cars ;  that  tt  wu 
».  for  the  jury  to  say  whether  her  elbow  was  out  (A  the  cars  at  the 

time  it  was  injured,  and  if  it  was,  then  it  was  a  fact  intra  which 
they  might  infer  want  of  ordinary  care  on  her  part.  The  defendant 
had  moved  the  court  to  instruct  that  if  the  jury  found  the  plaintiff's 
arm  was  outside  of  the  window  when  the  injury  was  received,  it  was 
an  act  of  negligence,  and  she  could  not  recover.  The  chief  question 
in  the  appellate  court  was,  whether  the  refusal  of  this  instruction 
was  error.  That  it  was  a  correct  statement  of  the  law,  was  not 
questioned  in  the  court  of  appeals,  either  in  the  ai^^ment  or  in  the 
opinion  of  the  court  Indeed,  the  opinion  is  quite  to  the  contrary, 
but  there  was  held  to  have  been  no  error  in  its  refusal,  for  the  sole 
reason  that  the  lower  court  had  charged  the  jury  substantially  in 
accordance  with  the  request,  and  was  right  in  declining  to  repeat  it. 

It  cannot  be  necessary  to  cite  authorities  in  support  of  the  views 
upon  this  subject  already  announced  in  this  opinion.  We  content 
ourselves  with  a  reference  to  Todd  v.  Old  Colony  R.  R.  Co.,  3  Allen, 
18,  and  the  Catawissa  R.  R.  Co.  v.  Armstrong,  49  Pa.,  186,  for  a 
clear  and  forcible  statement  of  the  law  upon  the  subject  as  it  has 
been  settled  for  ages. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
a  new  trial. 

2.    Reported    witti    the    Petuwyt' 
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BEDFORD,  SPRINGVILLE,  OWENSBURG  AND 
BLOOMFIELD  RAILROAD  CO.  V.  RAINBOLT. 

Supreme  Courts  Indiana^  November  Term,  1SS4. 
[Reported  in  99  Ind.  551.] 

*  BREAKING  OF  A  BRIDGE  AND  TRAIN  PALLING  THROUGH  — 
PRESUMPTION  OF  NEGLIGENCE.— In  an  action  to  recover  lam- 
ages  for  injuries  sustained  by  a  passenger  through  the  train  breaking 
through  a  bridge  it  was  hdd  that  th«  accident  raised  a  presumption  of 
negligence  on  the  part  of  the  raih'oad  company,  which  the  company 
must  rebut  by  proof  (1). 

INSTRUCTION.— It  was  not  error  to  refu6e  to  charge  that  if  the  fall  of 
the  bridge  resulted  from  the  breaking  of  a  rod,  which  had  in  it  an  un- 
discoverable  defect,  the  railroad  company  was  not  liable  for  plaintiff's 
injury. 

PROH  the  Owen  Circuit  Court.  The  facts  appear  in  the  opinion. 
Judgment  afRrmed. 

M.  P.  Dunn,  G.  G.  Dunn,  A.  G.  Cavins  and  B*  H.  C.  Cavins> 
for  appellant. 

K.  B-  R08B  and  B-  Short,  for  appellee. 


1.  Among  other  actions  relating 
io  Accidents  from  Fall  of  Railway 
Bridges  are  the  following  : 

IX)UI8VIU,S,       NBW      AI3ANY      & 

Chicago  R*y  Co.  v.  Thompson, 
Adm'r,  107  Ind.  442  (1886),  was  an 
action  for  damages  for  death  of 
plaintiff's  intestate,  wbo  was  killed 
by  reason  of  the  train  on  Which  he 
was  travelling  falling  into  the  river, 
due  to  a  bridge  giving  way  by  being 
weakened  by  a  flood.  There  was  a 
verdict  for  plaintiff  and  defendant 
company  appealed  to  the  Supreme 
G>urt  Held,  that  where  a  bridge 
is  weakened  by  a  sudden  and  unprec- 
edented flood,  and  there  is  no  time 
or  opportunity  for  inspecting  it  and 
ascertaining  its  condition,  the  carrier 
is  not  responsible  for  an  injury  re- 
sulting from  its  giving  way  beneath 
a  train  run  with  proper  care  and 
skill.    If  it  is  apparent  to  those  in 


diarge  of  a  train  that  tihe  track  and 
bridges  have  been  made  unsafe  by 
tempests  or  floods,  the  trains  must 
be  run  with  a  care  proportioned  to 
the  known  danger.  Held  that  the  jury 
were  warranted  from  the  evidence  in 
finding  that  the  company  had  not 
used  due  care  in  inspecting  the 
bridge  or  in  running  its  train  across 
it  Judgment  affirmed.  Petition  for 
rehearing  overruled. 

IfimSVnXPi,      NBW      AI3ANY      & 

Chicago  R'y  Co.  v.  Pbdigo,  108 
Ind.  481  (1886),  was  an  action  for 
damages  for  injuries  sustained  by 
plaintiff  by  reason  oi  the  train  on 
which  he  was  a  passenger  falling  into 
the  river  through  the  break  down  -of 
a  defective  bridge.  Judgment  for 
plaintiff  for  $4,500.  On  appeal  it 
was  held  that  evidence  as  to  rate  of 
speed  of  train  in  passing  over  the 
bridge  on  which  repairs  were  being 
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MlteheD.  J.  —  Solomon  Rainbolt,  on  the  8th  day  of  November, 
1881,  became  a  passenger  on  one  of  the  trains  of  the  Bedford, 
Sprin^ille,  Owensburg  and  Bloomfield  Railroad  Company,  to  be 
carried  from  Switz  City  to  Bedford. 

While  being  thus  carried,  the  car  in  which  be  was  seated,  together 
with  the  train  by  which  he  was  proceeding,  was  precipitated  into 
White  river  while  passing  over  an  iron  or  combination  bridge  built 
or  used  by  the  company.  He  sustained  severe,  and  it  is  claimed 
permanent,  injuries  by  the  fall,  and  from  being  involved  in  the  wreck 
of  the  train  in  the  river. 

His  complaint  for  damages  is  in  three  paragraphs,  which  are  in 
no  material  respect  different  from  each  other. 

Preceded  by  the  formal  averments,  the  default  of  the  railroad 
company  is  averred  in  the  first  paragraph,  ap  follows:  "That  by 
the  cardessness,  negligence  and  default  of  its  agents  and  employees, 
and  for  want  of  due  care  and  attention  to  its  duty  in  that  behalf, 
the  said  cars  broke  through  the  railroad  bridge  across  White  river." 
And  in  the  second  as  follows:  "That  by  the  carelessness,  negli- 
gence and  default  of  its  agents,  servants  and  employees,  and  for 
want  of  due  care  and  attention  to  its  duty  in  that  behalf,  the  locomo- 


way  bridge.  The  law  requires  not 
only  careful  and  skillful  test  and  in- 
spection of  materials,  but  inspection 
from  time  to  time  durinfr  their  use. 
In  Lomsvnjjs,  Nsw  Aijaxv  & 
Chicago  R'y  Co.  v.  Ksspbs,  140 
Ind.  21  (189S),  an  action  for  damages 
for  injuries  to  an  express  messenger 
caused  by  the  fall  of  a  railroad 
bridge,  it  was  held  that  a  contract 
between  «  railroad  companj  and  an 
express  company,  by  wliich  the  latter 
assumed  A\  risks  and  damages  to  its 
messenger  v^ile  on  the  railroad,  is 
binding  upon  an  express  messenger 
who  entered  into  a  contract  with 
such  express  company,  thereby  as- 
suming all  risks  of  accidents  and 
danger  incident  to  such  employmcBt, 
however  occasioned,  and  thereby 
empowering  such  company  to  enter 
into  3  contract  exempting  the  rail- 
road company  from  all  liability  to  in- 
juries to  him.  Judgment  againsl 
railroad  company  reversed. 


made  was  admissible  u  part  of  the 
ra  gesta.  Held  dso  that  it  was  not 
sufficient  to  rebut  presumption  of 
negligence  by  carrier  showing  that 
the  repairs  were  being  made  by 
means  and  appliances  ordinarily  used 
by  prudent  persons,  but  it  must  also 
-be  shown  that  they  were  ordinarily 
sufficient  and  were  used  with  utmost 
care  and  diligence.  Judgment  af- 
firmed.   Rehearing  denied. 

IiOuistiu;b,  New  At,BAinr  & 
Chicago  R'y  Co.  v.  Shyssk,  117 
Ind.  435  (1888),  was  an  action  for 
damages  for  injuries  sustained  by 
plaintiff  due  to  the  train  on  which  he 
was  a  passenger  falling  through  a 
defective  bridge  into  the  river.  Judg- 
ment for  plaintiff  affirmed,  the  court 
holding  that  the  duty  of  the  railway 
company  is  not  discharged  by  trust- 
ing, without  inspecting  and  testing, 
to  the  reputation  of  manufacturers' 
materials  and  external  appearance  of 
same  used  in  construction  of  a  rati- 
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:  and  cars  were  run  upon  and  through  the  railroad  bridge,"  etc. 
d  in  the  third  as  follows :  "That  said  defendant  did,  by  its  serv- 
es, agents  and  employees,  carelessly,  and  negligently  conduct 
e  running  of  said  cars,  and  was  so  in  default  in  the  care  and  over- 
^ht  of  said  railroad  and  bridges  thereon,  tiiat  said  cars  were  ran 
x)n  the  railroad  bridge  over  and  across  White  river,  said  bridge 
;ing,  as  defendants  knew,  insecure,  and  were  thereby  thrown  into 
.hite  river."  Each  paragraph  concluded  with  an  averment  of  the 
ijuries  sustained,  and  a  claim  for  damages. 

The  trial  resulted  in  a  verdict  and  judgment,  over  a  motion  for  a 
ew  trial,  for  the  plaintiff,  from  which  judgment  the  appellant  pros- 
:utes  this  appeal. 

The  argument  of  appellant's  counsel  embraces  four  p<»nts : 

1.  That  the  complaint  is  not  sufHcient,  for  failing  to  show, 
ither  by  direct  averment  or  by  its  statement  of  facts,  that  the  ap- 
ellee  was  himself  without  fault.  For  this  alleged  error,  it  is  con- 
:nded,  the  motion  in  arrest  of  judgment  should  have  been  sus- 
lined,  there  having  been  no  demurrer  to  the  complaint. 

2.  That  by  reason  of  the  failure  of  the  jury  to  make  direct  an- 


Injured  on  frtigkt  trai*.—OtaO  & 
jssissim  RAnwAT  Co.  v.  Dick- 
isoif,  59  Ind.  317  (1877),  was  an 
:tion  for  damages  for  injui-ies  sus- 
ined  by  a  passenger  on  a  freight 
ain.  Held  that  while  a  railroad 
impatiy  is  not  bound  to  receive  and 
irry  passengers  in  the  caboose  of  a 
eight  train,  yet,  if  it  does  so  receive 
Dd  undertake  to  carry  them  it  is 
ound  by  all  the  obligations  of  a 
ommon  carrier  of  passengers  npon 

regular  passenger  train.  Judgment 
Dr  plaintiff  affirmed. 

Injured  on  gravel  train, — Law- 
iBKCEBURC  8l  VsnoL  Mississippi 
t.  R.  Co.  V.  MoirrcoicgBv,  7  Ind. 
1*  C1856),  was  an  action  for  dam- 
»Kes  lor  injury  to  person  travelling 
'n  a  Eiavel  train,  the  injury  being 
caused  by  a  collision.  Held,  that  it 
*»s  not  sufficient  for  the    railroad 

wmpiny  to  show  that   plaintiff  was 

*<:''ng  at  the  time  in  disobedience  ot 


a  proper  order  to  secure  his  safety, 
but  it  should  appear  that  the  injury 
was  caused  by  such  disobedience. 
Judgment  for  plaintiff  in  the  Circuit 
Court  affirmed, 

TVesp^ier—Tn/anL—Zn  Fwntsvh- 
TAHiA  Co.  V.  Dean,  92  Ind.  459 
(1688),  an  action  to  recover  damages 
for  injuries  sustained  by  an  infant  it 
was  alleged  that  the  plaintiff  while 
on  one  of  defendant's  trains,  was 
ordered  by  the  employees  of  said  de- 
fendant to  jump  off  the  train  while 
the  same  was  in  motion,  and,  in  do- 
ing so,  was  severely  injured.  Trial 
resulted  in  judgment  for  pluotifF. 
On  appeal  it  was  held  that  the  com- 
plaint should  thow  whether  plaintiff 
was  on  tbe  train  as  a  trespasser  or 
passenger,  and  defendant's  motion 
to  make  complaint  more  specific  in 
that  respect  and  also  as  to  the  negli- 
gence complained  of  should  have 
been  granted.    Judgment  reversM 
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swers  to  some  of  the  interrogatories  propounded,  a  venire  de  nova 
should  have  been  awarded. 

3.  That  the  court  erred  in  giving,  and  refusing  to  give,  certain 
instructions  to  the  jury.  A  summary  of  those  given  and  com- 
plained of,  and  those  refused,  will  be  found  farther  on. 

4.  That  certain  testimony  admitted  on  behalf  of  the  appellees 
as  rebutting  evidence  was  incompetent. 

Concerning  the  first  point,  we  have  to  say  that  while  it  is,  and 
ought  to  be,  the  rule,  that  in  actions  for  damages  growing  out  of 
the  alleged  negligence  of  another,  it  must  always  be  made  to  ap- 
pear from  the  complaint,  either  by  direct  averment  or  by  the  state- 
ment of  the  facts  and  circumstances  under  which  the  injury  oc- 
curred, that  the  plaintiff  was  without  contributory  fault  or  negli- 
gence, we  are  of  the  opinion  that  the  complaint  in  this  case  is,  nev- 
erthelesSf  sufficient  within  that  rule. 

The  averment  that  the  injtu7  occurred  in  a  given  case  without 
the  fault  or  negligence  of  the  plaintiff  is  not  always  controlling ;  nor 
is  the  absence  of  such  averment  in  every  case  to  be  taken  as  a  ^1- 
ure  to  aver  due  care. 

Taking  all  the  allegations  of  a  complaint  together,  and  notwith- 
standing the  formal  negative  averment,  the  presumption  of  contrib- 
utory negligence  may  appear,  as  in  the  cases  of  President,  etc.  V. 
Dusouchett,  2  Ind.  586;  Riest  v.  City  of  Goshen,  42  Ind.  339,  and 
other  cases,  or  conversely,  as  in  Duffy  v.  Howard,  77  Ind.  182,  and 
cases  there  cited. 

From  the  averments  in  the  complaint,  in  this  case,  it  must  be 
taken  that  the  appellee  was  lawfully  a  passenger  on  the  appellant's 
train  of  cars,  presumably  submitting  to  its  rules  and  regulations  as 
such.  The  giving  way  of  the  railroad  bridge,  over  which  the  train 
was  passing,  precipitated  him  violently  into  the  river  below,  inflict- 
ing upon  him  the  injuries  complained  of,  and  it  must  be  hekl  from 
the  situation  in  which  the  appellee  is  shown  to  have  been,  the  re- 
lation which  he  occupied  toward  the  railroad  company,  which  rela- 
tion placed  him  under  no  duty  except  to  remain  passive  in  its 
hands  while  being  carried,  that  all  presumption  of  negligence  on 
his  part  is  rebutted  by  the  averments  of  the  complaint.  Mitchell  v. 
Robinson,  80  Ind.  281,  41  Am.  R.  812;  Michigan  Southern,  etc, 
R.  R.  Co.  V.  Lantz,  29  Ind.  528  (1). 

It  is  suggested  in  the  argument,  that  it  does  not  appear,  but  that 

1.    Abstract  of  this  case  reported  in  this  voiume,  page  287,  post. 
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ay  have  conducted  himself  negligently  after  the  bridge  went 
;,  in  the  endeavor  to  extricate  himself  from  the  wreck,  etc.; 
.e  are  not  disposed  to  hold  that  a  passenger  who  without  fault 
nes  involved  in  a  disaster  of  the  apparent  magnitude  of  that 
described,  should  be  required  to  aver  or  prove  that  he  acted 
prudence  and  deliberation  while  so  involved.  The  court  corn- 
el no  error  in  overruling  appellant's  motion  in  arrest. 
LS  it  error  to  overrule  the  appellant's  motion  for  a  venire  de  novo 
ntended  in  counsel's  second  point?  If  the  question  was  prop- 
raised  in  the  record,  the  answer  to  it  would  depend  upon 
ler  the  interrogatories,  the  answers  to  which  are  complained 
ere  pertinent  and  direct,  and  whether  such  answers  are  un- 
n,  indefinite  or  evasive. 

t  question  of  the  su£Sciency  of  the  answers  to  the  interrog- 
s  is  not  properly  raised  by  a  motion  for  a  venire  de  novo.  A 
■  de  novo  can  only  properly  be  awarded  where  the  verdict  of 
ary  is  so  imperfect  that  a  judgment  can  not  be  rendered 
ra. 

;  general  verdict,  however,  when  in  proper  form,  covers  all  the 
;  in  a  given  case,  and  it  can  not  be  said,  because  an  answer 
interrogatory  returned  with  a  general  verdict,  properly  framed, 
efinite,  imcertain  or  ambiguous,  that,  therefore,  there  is  either 
jre  to  find  on  all  the  issues,  or  that  there  is  an  ambiguity  in 
nding  or  verdict  of  the  jury.  Until  overthrown  by  a  special 
g,  absolutely  inconsistent  with  it,  the  general  verdict  stands, 
he  judgment  which  follows  is  supported  by  it,  and  does  not 
y  manner  depend  for  support  on  the  special  interrogatories, 
ling  to  observe  the  distinction  between  a  special  verdict  or 
il  finding  of  facts,  and  answers  to  interrogatories  propounded 

jury.  Some  of  the  cases  have  held  that  the  failure  of  the  jury 
ike  certain  and  definite  answers  to  interrogatories  may  be  a 

for  a  venire  de  novo,  but  the  proper  way  of  saving  the  ques- 
n  such  case  is  indicated  in  West  v.  Gavins,  74  Ind.  265;  Mc- 
h  V.  Guard,  32  Ind.  408,  and  Ogle  v.  Dill,  61  Ind.  438.    These 

hold  that  a  failure  of  the  jury  to  make  definite  answers  to 
ogatories,  where  there  is  a  general  verdict  returned,  is  not 
r  ground  for  a  venire  de  novo,  and  what  is  said  in  Peters  v. 

55  Ind.  391,  and  Carpenter  v.  Galloway,  73  Ind.  418,  indicat- 
different  rule,  may  be  regarded  as  modified  by  the  later  cases. 
•■  have  examined  the  questions  propounded  to  the  jury,  and 
inswers,  and  while  some  of  them  are  not  answered  directly,  w^ 
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are,  nevertheless,  of  the  opinion,  considering  the  character  and  con- 
struction of  the  questions,  that  the  answers  can  not  be  said  to  be 
improper.  For  the  reasons  mentioned,  there  was  no  errcM*  in  the 
ruling  of  the  court  in  overruling  the  motion  for  a  venire  de  novo. 
The  next  point  argued  is  that  the  court  erred  in  giving,  of  its 
own  motion,  instructions  numbered  8,  9,  11  and  12,  and  in  refus- 
ing to  give  the  appellant's  instructions,  prayed  for,  numbered  4,  5 
and  7.  That  we  may  not  extend  this  opinion  beyond  bounds,  we 
give  only  the  substance  of  the  instructi<Mis  complained  of,  which 
were  given  by  the  court,  embracing  all  that  is  material  to  present 
the  questions  raised. 

In  the  eighth  instruction  the  jury  were  told,  in  substance,  that 
if  they  should  find  from  the  evidence  that  the  plaintiff  was  injured 
by  an  accident  arising  from  a  defect  in  the  road  or  bridge  of  said 
company,  without  any  fault  on  his  part,  the  legal  presumption  is 
that  the  injuries  of  the  plaintiff  were  caused  by  the  negligence  of 
the  defendant,  and  that  this  presumption  might  be  overthrown  by 
proof  that  the  injuries  complained  of  resulted  from  inevitable  acci- 
dent, or  from  something  against  which  no  human  prudence  or  fore- 
sight could  provide. 

And  in  the  ninth  the  jury  were  told,  in  substance,  that  while  a 
carrier  does  not,  in  legal  contemplati(Mi,  warrant  the  absolute  safety 
of  passengers,  it  is  yet  bound  to  the  exercise  of  the  utmost  dili- 
gence and  care,  and  that  the  slightest  neglect  against  which  human 
prudence  and  foresight  may  g^ard,  and  by  which  hurt  or  loss  is 
occasioned,  will  render  it  liable  to  answer  in  damages ;  and  that  the 
law  imposed  upon  a  common  carrier  the  duty  of  providing  strong 
and  sufficient  carriages  or  cars  for  the  journey,  and  good  and  suffi- 
cient track,  culverts  and  bridges  for  said  carriages  or  cars  to  pass 
over,  and  to  provide  conductors  and  other  agents  whose  duty  it  is 
to  use  every  precaution  against  danger,  and  that  it  was  bound  to 
take  notice  of  the  manner  in  which  its  road  and  the  bridges  are  con- 
structed, and  the  plan  and  size  thereof,  and  whether  they  are  of 
such  size  and  built  on  such  plan  as  are  required  for  the  safety  of 
their  passengers.    It  also  contained,  substantially,  the  same   in- 
struction as  to  the  presumption  of  negligence  and  burden  of  proof 
as  the  eighth. 
The  eleventh  and  twelfth  instructions  were  as  follows : 
11th.     If  you  find  from  the  evidence  that  the  accident  was  oc- 
casioned by  a  condition  of  things  which  the  company  could  neither 
^  ■  foresee  nor  provide  against,  then  you  should  find  for  the  defendant. 
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''12th.  If  you  find  from  the  evidence  that  the  immediate  cause 
of  the  alleged  disaster  was  the  want  of  the  proper  construction  of 
said  bridge  over  White  river,  either  as  to  size,  material,  piers,  or  the 
adjustment  thereof,  then  you  should  find  for  the  plaintiff,  tmless 
you  should  further  find  that  the  size  and  construction  of  said  bridge 
were  right  and  proper  for  the  use  intended,  and  that  the  material 
in  said  bridge  had  been  properly  tested,  by  tests  known  to  men 
skilled  in  such  material,  or  could  not  be  so  tested  and  preserve  the 
strength  of  said  material,  and  said  disaster  was  caused  by  a  defect 
in  said  material  which  could  neither  be  foreseen  nor  provided 
against  by  human  foresight  and  care,  then  you  should  find  for  the 
defendant." 

The  objections  which  appellant's  counsel  urge  against  the  fore- 
going instructions  may  be  comprehended  under  the  following  sum- 
mary: 

First.  That  in  laying  it  down  as  the  law  of  the  case,  that  if  the 
accident  and  injury  complained  of  were  proved,  a  legal  presump- 
tion arose  that  the  railroad  company  was  guilty  of  such  negli- 
gence as  cast  upon  it  the  burden  of  proving  that  the  disaster  oc- 
curred without  any  degree  of  negligence  on  its  part ;  and. 

Second.  That  in  instructing  the  jury  that  the  slightest  neglect 
on  the  part  of  the  railroad  company  against  which  human  prudence 
and  foresight  might  have  guarded,  resulting  in  the  disaster  and  in- 
jury complained  of,  rendered  the  company  liable,  and  that  it  could 
only  be  excused  from  liability  by  showing  that  the  disaster  re- 
sulted from  a  condition  of  things  which  could  neither  be  foreseen 
nor  provided  against  by  human  foresight  and  care,  the  court  stated 
a  rule  not  warranted  by  the  law,  and  too  strict  to  be  reasonably  re- 
quired of  a  common  carrier  of  passengers. 

As  respects  the  burden  of  proof,  we  think  the  instruction  of  the 
court  was  clearly  right.  The  instruction  was  in  all  essential  par- 
ticulars the  same  as  that  considered  in  the  case  of  Pittsburgh,  etc., 
R.  R.  Co.  V.  Williams,  74  Ind.  462  (1).  In  that  case,  an  instruc- 
tion, directing  the  jury  that  where  a  passenger  in  a  railroad  car  was, 
without  his  fault,  injured  by  the  car  in  which  he  was  riding  being 
thrown  from  the  track,  the  law  will  presume  negligence  on  the  part 
of  the  railroad  company,  was  held  to  be  a  correct  statement  of  the 
law,  and  the  decision  is  fully  sustained  by  the  reasons  given  and  the 
authorities  cited. 

1.  An  abstract  of  this  case  ap-  lating  to  derailment  of  trains,  on 
pears  among  the  notes  of  cases  re-      page  289,  ^sL 
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Any  other  rule  would,  in  many  cases,  leave  a  passenger  who  sus- 
tained an  injury  by  the  defective  condition  of  a  railway  track  or 
bridge  practically  without  remedy.  The  contract  which  the  law 
implies  between  the  carrier  and  passenger  is  that  the  carrier  has  a 
safe  and  sufficient  railroad  track  to  the  point  of  the  passenger's  des- 
tination ;  that  its  bridges  and  all  the  other  means  provided  by  it  for 
his  carriage  are  safe,  and  that  all  suitable  means  had  been  taken 
beforehand  to  carry  him  safely  and  without  hurt  to  the  point  indi- 
cated. The  condition  of  its  cars,  track  and  bridges,  and  the  precau- 
tions which  it  has  taken  for  their  security  and  the  safe  transport  of 
the  passenger,  arc  peculiarly  within  its  own  knowledge,  and  while, 
in  most  cases,  it  would  be  a  denial  to  the  injured  passenger  of  all 
remedy  to  require  him  to  show  affirmatively  wherein  the  company 
had  biled,  it  is  deemed  a  just  and  reasonable  rule  that  the  company 
should  take  the  burden  of  showing  that  it  used  all  proper  precau- 
tions for  the  passenger's  safety.  Philadelphia,  etc.,  R.  R.  Co,  v. 
Anderson,94  Pa.  St.351,39Am.R,787.  Some  distinction  is  sought 
to  be  drawn  by  counsel  between  a  "prima  facie  presumption"  and 
a  "legal  presumption,"  and  it  is  urged  that  the  jury  might  well  have 
understood,  from  being  told  that  a  legal  presumption  of  negligence 
arose  from  the  accident  and  injury,  that  such  presumption  was  con- 
clusive. We  do  not  think  the  criticism  justified.  As  used,  we  can 
perceive  no  difference  between  a  prima  facte  presumption  and  a 
legal  presumption.  In  this  regard,  as  well  as  in  respect  to  the  de- 
gree of  care  required  of  a  common  carrier  toward  a  passenger,  and 
the  condition  of  things  which  will  exonerate  it  from  liability  for  an 
injury  occasioned  to  a  passenger  resulting  from  a  defective  track 
or  bridge,  the  instructions  stated  the  law  to  the  jury  with  commend- 
able accuracy  and  precision. 

The  rule  thai  there  may  be  degrees  in  negligence  has  long  ago 
been  discarded  in  this  State,  and  when  it  is  said  that  an  occurrence 
came  about  through  the  slight  negligence  or  gross  negligence  of 
another,  it  is,  in  either  case,  nothing  more  than  saying  that  such 
person  was  negligent ;  and  so  when  the  court  toM  the  jury  that  if 
the  injury  was  occasioned  through  the  slightest  neglect  of  the  rail- 
road company,  against  which  human  prudence  and  foresight  might 
have  guarded,  it  would  be  held  liable,  it  was  equivalent  to  saying 
that  if  the  appellant,  by  the  exercise  of  prudence  and  foresight, 
might  have  discovered  the  defective  condition  of  its  bridge,  then  the 
neglect  to  exercise  such  prudence  and  foresight,  resulting  in  injury, 
would  render  it  liable.    The  addition  of  the  word  "human"  to  pro- 
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dence  and  foresight  required,  neither  added  to  nor  detracted  from 
the  degree  of  care  required. 

The  degree  of  diligence  which  the  law  requires  of  railroad  com- 
panies, in  keeping  their  track,  bridges,  culverts  and  cars  in  a  safe 
condition,  is  expressed  in  a  variety  of  terms  in  the  books,  but  after 
a  careful  examination  of  the  adjudged  cases,  we  have  been  able  to 
discover  none  in  which  a  rule  less  exacting  than  that  laid  down  by 
the  court  in  this  case  was  announced.  In  the  maintenance  of  its 
track  and  bridges  in  a  secure  condition,  the  highest  degree  of  prac- 
tical diligence  and  care  are  required  on  the  grounds  of  public  pol- 
icy. Considering  that  vast  numbers  of  human  beings  are  daily 
committing  themselves  to  the  care  and  fidelity  of  railroad  com- 
panies, which  for  an  adequate  reward  engage  to  transport  them 
with  great  speed  from  point  to  point,  any  negligence  in  the  main- 
tenance of  their  tracks  and  bridges  in  such  condition  of  safety,  as 
practical  skill  and  sagacity  have  attained  to  and  applied  generally 
to  the  subject,  should  not  be  tolerated. 

While  this  rule  does  not  require  that  common  carriers  should  in- 
sure the  safety  of  passengers,  nor  involve  such  an  imaginary  or 
speculative  degree  of  skill  or  care  as  the  human  mind  might  con- 
ceive of  or  invent,  so  as  to  insure  the  safety  of  tracks  and  struc- 
tures beyond  all  peradventure,  it  does,  nevertheless,  require  that  the 
highest  degree  of  practical  care  and  skill,  consistent  with  the  known, 
usual  and  approved  appliances  for  that  purpose,  should  be  used  and 
properly  maintained. 

A  fair  consideration  of  all  the  instructions  given  by  the  court  are 
within  this  rule,  which  is  approved,  among  many  others,  by  the  fol- 
lowing authorities :  Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H. 
304  (1),  and  the  numerous  cases  there  cited  and  commented  upon ; 
Toledo,  etc.,  R.  Co.  v.  Conroy,  68  111.  560;  Railroad  Co.  v.  As- 
pell,  23  Pa.  St.  147  (2) ;  Meier  v.  Pennsylvania  R.  R.  Co.,  64  Pa.  St. 
225;  Galena,  etc.,  R.  R.  Co.  v.  Yarwood,  15  111.  468  (3) ;  2  Rcwer  R. 
R.,  955,  956,  1066,  1088,  and  authorities  there  cited. 

Most  of  the  instructions  which  were  asked  by  the  appellant,  and 
refused  by  the  court,  were  intended  to  modify  the  rule  of  diligence 
as  required  in  the  instructions  given  by  the  court,  and  concerning 
these  nothing  need  be  added  to  what  has  already  been  said  on  that 
subject. 

1.  Reported  with  the  New  Hamp*  Vltt^  is  reported  in  6  Am.  Neg.  Cas.  225. 
shire  cases,  page  ^l^^post.  3.    Reported  in  this  volume,  page 

2.  Penn.  Co.  v.  Aspell,  23  Pa.  St      208,  ante. 
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The  fourth  instruction  asked  by  the  appellant,  and  refused  by 
the  court,  was,  in  substance : 

That  if  the  jury  should  find  from  the  evidence  that  the  accident 
was  caused  by  the  breaking  of  any  particular  rod  in  the  bridge, 
which  had  in  it  an  original  internal  defect,  and  that  said  rod,  being 
necessary  for  the  support  of  the  bridge,  broke,  and  that  the  break- 
ing of  said  rod  occasioned  the  fall  of  the  bridge  and  train,  and  if 
the  rod  and  bridge  had  had  sufficient  tests  to  justify  the  company 
in  relying  upon  its  safety,  and  the  defect  in  the  rod  was  not  dis- 
coverable by  reason  of  its  position  in  the  rod,  or  in  the  iron  shoe 
or  wood  in  which  it  was  concealed,  then  the  plaintiff  could  not 
recover. 

We  think  all  that  is  relevant  to  the  case  in  the  foregoing  instruc- 
tion was  comprehended  in  the  instructions  given  by  the  court 
Part  of  it  relates  to  the  degree  of  vigilance  and  care  to  be  exercised 
by  the  company  in  the  construction  and  maintenance  of  the  bridge, 
which  was  covered  by  the  instructions  given  by  the  court.  That 
part  of  the  instruction  which  proposes  the  theory  that  the  bridge 
may  have  fallen  on  account  of  the  breaking  of  one  defective  rod,  is 
negatived  by  an  answer  of  the  jury  to  one  of  the  appellant's  intem^- 
atories,  in  which  the  jury  say,  in  substance,  that  the  fall  <&  the 
bridge  was  not  caused  by  the  breaking  of  one  single  rod.  By  this 
answer  it  is  shown  that  the  failure  to  give  the  tnstructicKi  worked 
no  detriment  to  the  appellant;  moreover,  as  we  find  no  evidence 
tending  to  prove  that  this  bridge  fell  by  the  breaking  of  one  par- 
ticular rod,  or  that  any  properly  constructed  railroad  bridge  would 
be  liable  to  fall  by  the  breaking  of  any  (Hie  particular  rod,  we  are 
not  prepared  to  say,  as  a  matter  of  law,  that  a  railroad  bridge  so 
constructed  as  to  depend  for  its  safety  on  the  integrity  of  any  one 
rod  would  be  such  a  bridge  as,  in  the  exercise  of  the  degree  of  dili- 
gence required,  a  railroad  company  would  be  warranted  in  erecting 
or  continuing  in  use. 

Substantially,  this  instruction  asked  the  court  to  say,  as  a  matter 
of  law,  that  if  the  fall  of  the  bridge  resulted  from  the  breaking  of 
any  one  rod,  which  had  in  it  an  undiscoverable  defect,  if  such  rod 
had  been  sufficiently  tested  to  justify  the  company  in  relying  upon 
it,  then  it  was  not  responsible. 

We  find  in  the  record  no  evidence  that  a  bridge  so  constructed 
would  be  suitable  for  the  important  purpose  for  which  this  bridge 
was  intended,  and  if  we  were  obliged  to  pronounce  upon  the  sub- 
ject as  a  matter  of  law,  without  evidence  to  the  contrary,  we  would 
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that  a  railroad  bridge  designed  to  carry  passenger  trains  over  '  , 

mportant  river,  so  constructed  as  that  the  giving  way  of  one 

le  rod  would  precipitate  it,  with  its  train  load  of  human  beings, 

the  depths  below,  was  not  constructed  with  due  care  and  skill. 

do  not  say  that  a  railroad  bridge  so  constructed  would  not  be 

cient,  as  a.  matter  of  law.     It  may  be  that  engineering  skill,  as 

tically  applied  to  the  construction  of  railroad  bridges,  has  dis- 

red  nothing  better.    What  we  do  say  is  that  until  proof  is  made 

lis,  we  can  not  say,  as  the  instruction  in  question  seems  to  pro- 

,  that  a  bridge  so  constructed  and  used  is  sufhcient  for  the  pur- 

:  it  was  intended  to  subserve.     We  think  there  was  no  error  in 

;ing  the  appellant's  instructions. 

he  last  point  made  by  counsel  for  appellant  is  that  the  court 

mitted  error  in  permitting  the  appellee  to  introduce  evidence  in 

ittal,  shomng  the  condition  of  the  bridge  and  abutments  some 

;  before  and  at  the  time  of  the  injury.  ^ 

s  the  appellant  had  introduced  evidence  as  part  of  its  defense  ^X 

ing  to  show  that  the  abutments  and  bridge  were  in  proper  con-  i'? 

in  at  and  shortly  before  the  injury,  we  think  the  evidence  intro-  ^  7^ 


^  in  rebuttal  was  competent,  and  that  it  was  not  necessarily  a  "i-i^ 


of  plaintiff's  original  case.   It  is  true,  the  appellee  introduced 
e  evidence  as  part  of  his  original  case  tending  to  show  the  im-  ,„,^ 

ect  and  unsafe  condition  of  the  bridge,  but  this  did  not  preclude  ^^ 

from  introducing  evidence  tending  to  rebut  the  appellant's  evi-  ^j,j^ 

ce  on  particular  points,  which  tended  to  show  that  the  bridge  <a1 

abutments  were  safe.  ^  ■  -* 

I'e  are  impressed  with  the  conviction,  after  reading  the  evidence  ^^^^ 

he  case,  that,  considering  the  extent  of  the  injuries  actually  ^^^^ 

ered  by  the  appellee,  the  damages  were  excessive,  but  this  was  ^J*f 

atter  peculiarly  within  the  province  of  the  jury,  and,  as  we  find  C-** 

aror  in  the  record,  the  judgment  is  affirmed.  V^^? 

"^ 

lERAILMENT    OF    TRAIN— INJURY    TO    PERSON—  ^^ 

MPLAINT. — In  an  action  for  damages  sustained  in  a  derail-  V^^ 

It  of  a  train,  the  Supreme  Court  (per  Gbsgokv,  Ch.  J.),  in  an  t^  ' 

eal  by  defendant  from  Noble  Common  Pleas,  stated  the  case  as 

>ws: 

5uit  by  the  appellee  against  the  railroad  company  for  'an  injury 

he  person.'    The  case  was  tried  in  the  court  below  on  an  issue 

ned  by  the  general  denial.    Verdict  for  the  plaintiff ;  motion  in 

■s\  of  judgment  overruled ;  and  this  is  the  alleged  error  for  which 

-veTsa\  of  the  judgment  is  sought. 

'U  is  averred  in  the  complaint  that  the  defendant  owned  and  was 
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operating  a  railroad  passing  through  Noble  county,  and  received 
the  plaintiff  as  a  passenger  for  hire;  that  it  was  the  duty  of  the 
defendant  to  keep  its  road  in  good  repair,  and  to  use  proper  care  that 
the  plaintiff  was  safely  carried,  etc. ;  yet,  the  defendant  did  not  keep 
its  road  in  good  repair,  but  carelessly  permitted  a  broken  and  defec- 
tive rail,  resting  on  a  rotten  and  defective  cross-tie,  to  remain  for 
a  long  time  in  a  dangerous  and  unsafe  condition,  by  means  whereof 
the  train  of  cars  on  which  the  plaintiff  was  being  carried  was  thrown 
off  the  track  and  precipitated  down  an  embankment,  by  means 
whereof  the  plaintiff  was  injured. 

"It  is  claimed  that  the  complaint  is  defective  for  not  alleging  that 
the  injury  occurred  without  the  fiault  or  negligence  of  the  plaintiff. 
In  Evansville  and  Crawfordsville  R.  R,  Co.  v.  Dexter,  24  Ind. 
411,  this  court  held  that  'the  averment  must  be  either  expressly 
made  in  the  complaint  that  the  injury  occurred  without  the  bult 
or  negligence  of  the  plaintiff,  or  it  must  clearly  appear  from  the 
facts  which  are  alleged,  that  such  must  have  been  the  case,' 

"In  view  of  form  No.  14,  'for  injury  to  the  person'  (2  G.  &  H.  377), 
we  could  not  hold  that  an  express  averment  of  the  kind  is  necessary, 
but  we  think  that  the  statutory  form  shows  that  the  injury  com- 
plained of  was  the  result  solely  of  'the  carelessness  of  the  driver 
in  the  service  of  the  defendant.'  In  the  case  at  bar,  the  averments 
of  the  complaint  show  that  the  appellee  was  injured  solely  by  the 
carelessness  of  the  appellant  In  failing  to  repair  its  road  track." 
Judgment  affirmed.  J.  B.  and  W.  NilRs,  appeared  for  appellant ; 
W.  H.  Coombs  and  W.   H. .  H.    Millbr.   for  appellee.     Supreme 

Court,  Indiana,  May  Term,  t868.  Michigan  Sguthem  J(  North- 
ern Indiana  B*  R.  Co.  v.  Laiitz,  29  ind.  62S. 


LOUISVILLE,    NEW   ALBANY   AND   CHICAGO 
RAILWAY  COMPANY  V.  MILLER. 

Supreme  Court,  Indiana,  May  Term,  i8p^. 
[Reported  in  141  Ind.  533.] 
DERAIDMENT  OF  TRAIN— SPECIAL  VERDICT— CONTRIBU- 
TORY NEGLIGENCE.— Wtiere  it  appears  from  a  special  verdict,  id 
an  action  for  damages  sustained  while  a  passenger  in  a  railroad  car,  that 
plaintiff  went  into  defendant's  passen'ger  car  for  the  purpose  of  being 
safely  carried  from  T.  to  L,  took  a  scat  therein  provided  by  defendant 
for  passengers,  paid  the  regular  fare  to  the  condtKtor  and  remained  sit- 
ting in  his  seat  all  the  time  until  the  train,  running  at  the  rate  o(  [thirtj 
miles  an  'hour,  was  thrown  from  the  track,  including  the  car  he  was  in, 
which  rolled  down  an  embankment  and  injured  him,  tlie  tact  of  freedom 
from  contributory  negligence  is  sufficiently  made  to  appear,  without  tak- 
ing into  consMeratia^  that  part  of  the  special  verdict  stating  that  he 
was  exercising  such  care,  prudence  and  caution  as  prudent  persons 
would,  am!  do,  under  like 
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lAlLMENT  OF  TRAIN— PRESUMPTION  OF  NEGLIGENCE.— 
In  an  action  by  a.  passenger  for  injuries  received  hy  reason  of  the  de- 
fective condition  of  tihe  railroad  track,  where  it  is  found  that  the  cause 
o{  injury  wart  the  rotten  condition  of  th«  ties  on  a  three-degree  curve, 
so  that  they  were  insufficient  to  hold  the  spikes  that  held  the  rails  to 
the  ties,  and  t*ie  speed  of  the  train  around  the  curve,  at  the  rale  of  thirty 
miles  an  hour,  by  which  the  rail  was  displaced,  letting  the  train  oS  the 
irack.  prectpitatioK  it  down  an  embankment,  injuring  plaintiff,  ^pritna, 
facie  ca&^  of  negligence  is  made  against  the  railroad  company  (I). 
FRDEN  OF  PROOF.— The  burden  of  overcoming  the  presumption  of 
negligence  arising  from  evidence  of  the  occurrence  of  an  accident  and 
injury  to  a  passenger  is  upon  the  carrier,  and  this  presumption  can  be 
overcome  only  by  clear  and  explicit  proof  that  the  accident  coidd  not 
have  been  avoided  by  the  utmost  practical  care  and  diligence. 

From  the  Clinton  Circuit  Court.     The  facts  are  stated  in  the  opin- 
n.    Judgment  affirmed. 

G.  W.  KaiTZiNGER,  E-  C.  Fibld,  S.   O.   Baylhss  and  C.  G. 
PHNTHHR,  for  appellant. 

E.  RiTTHR,  H.  L.  RiTTHR,  C.  S-  Wbsnkr,   D.  J.   McMath, 
W.  Gard  and  J.  C.  PASBBS,  for  appellee. 


1.  Among  olher  aciioMS  relating 
Derailment  of  Trains,  are  the  fol- 

"iUXD  RAPID3  &  IMDIANA  R.R.CO. 
Boyd,  65  Ind.  626  (1878),  was  an 

ion  for  damages  for  injuries  sus- 
ned  by  a  passenger  by  reason  of 

breaking  of  an  axle  which  caused 
:  car  to  be  thrown  Irocn  the  track. 
ere  was  a  conflict  between  the 
neral  and  special  verdicts.  On 
peal  it  was  held  that  the  general 
rdict  being  in  lavor  of  plaintiff 
d  the  special  verdict  tn  favor  of 
encUnt,  the  railroad  company  was 
.iiled  to  judgment,   and   judgment 

plaintiff  was  reversed. 

nnsBURGB,    CiNCtKHATI    &    St. 

ins  R.  R.  Co.  v.  WiUJAMS,  74  Ind. 
I  (1881),  was  an  action  for  injuries 
stained  by  plaintiff  by  reason  of 
e  deraihnent  of  the  train  on  which 
t  was  travelling,  due  to  a  broken 
liL  Judgment  for  plaintiff  for 
fJ500  affirmed. 

Ci.B%TtL*jn),    CoLUVBtn,    CiNcni- 
^Ti  &  IifDiAHAPOUS  R'y  Co.    V, 
ii-9 


NBWKU;,  75  Ind  542  (1881),  an  ac- 
tion for  damages  for  injuries  sus- 
tained by  the  derailment,  due  to  a 
broken  rail,  of  the  train  on  which 
plaintiff  was  a  passenger.  Trial  by 
jury;  verdict  and  judgment  for  rail- 
road; motion  for  new  trial  overruled: 
appeal  to  geiMral  term  and  judgment 
of  special  term  reversed;  appeal  to 
Supreme  Court  Held  that  certain 
instructions  given  at  trial,  placing 
burden  of  proof  as  to  broken  rail 
upon  plaintifi,  were  erroneous,  as 
such  an  accident  raised  a  presump- 
tion of  neglittence  against  railroad 
which  it  should  rebut.  Judgment 
rendered  at  general  term  affirmed. 

On  new  trial  of  the  case  the  ver- 
dict and  judgment  wss  for  plaintiff, 
whidi,  on  appeal,  was  affirmed. 
Ci.aTXiAin>,  Cot,.,  CtK.  &  Ind.  r. 
R.  Co.  V.  Newma,  104  Ind.  264 
(1885). 

In  Lomsvitxs,  New  Aiaaxt  &. 
Chicago  R'y  Co.  v.  Jons,  106 
Ind.  561  (1886),  a  passenger  was  in- 
jured by  reason  of  the  deraihnent  oi 


% 


290  AMERICAN  NEGLIGENCE  CASES. 

MeCalw.J.— This  was  an  action  by  the  appellee  against  the  appe- 
lant in  the  court  below  for  damages  on  account  of  an  alleged  per- 
sonal injury,  resulting  from  the  alleged  negligence  of  the  appellant 
Trial  by  jury,  special  verdict  assessing  the  damages  at  $12,500. 
Appellant's  motion  for  judgment  in  its  favor  on  the  special  verdict 
was  overruled,  to  which  it  excepted. 

Its  motion  for  a  new  trial,  assigning  as  reasons  therefore  many  er- 
rors in  the  trial  leading  up  to  the  verdict,  among  which  were  that  it 
was  contrary  to  law  and  not  supported  by  sufBcient  evidence,  was 
sustained  and  a  new  trial  was  granted. 

On  a  second  trial  by  jury  another  special  verdict  was  returned  as- 
sessing appellee's  damages  at  $10,000.  The  court  rendered  judgment 
upon  that  verdict  over  a  motion  for  a  new  trial.     *     •     * 

The  second  special  verdict  contains  the  following  facts: 

"That  on  the  27th  day  of  January,  1890,  the  plaintiff,  at  the  town 
of  Terhune,  entered  into  a  passenger  car  of  the  defendant  and  seated 


a  train.  Trial  resulted  \a  favor  of 
plaintiff  for  $4,000.  On  appeal  it 
was  held  that  an  instraction  asked 
liv  the  defendant,  tliat  a  railway  com- 
pany may  propel  its  trains  at  such 
speed  as  it  sees,  fit,  and  that  no  rate 
of  apeed  ia  negUgetiGe  per  te,  was 
properly  reCnsed  The  condition  of 
the  cross-ties,  etc.,  and  the  speed  ot 
the  train,  are  important  dements  in 
the  negligence  charged.  Judgment 
affirmed.    Rehearing  denied. 

In  Citizens  Stkbxt  R'y  Co.  v. 
TwiHAME,  111  Ind.  587  (1687),  a 
passenger  in  a  street  car  was  injured 
by  reason  of  the  car  running  off  the 
track  at  a  place  where  the  same  was 
being  repaired.  Verdict  and  judg- 
ment for  the  plaintiff  on  the  trial 
which  was  afRrmed  at  general  term. 
On  appeal  to  the  Supreme  Court, 
judement  aflirmed,  the  court  holding 
that  the  railway  company  tailed  to 
exercise  the  utmost  skill  and  care  re- 
quired in  the  performance  of  their 
duty  as  carriers. 

Derailtttent—TraveiUiigon  pass.— 

In  GiLLENWATBR  V.  MaDISOM   &  Im- 

DiAHAFOUS  R,  R.  Co.,   6  Ind.   S39 


(1854),  it  appeared  that  defendants 
employed  plaintiff  to  frame  and  buiM 
a  bridge  on  their  road  across  Sugar 
Creek,  and  while  he  was  engaged  in 
the  work,  the  defendants  directed 
him  to  proceed  in  their  cars  to 
Greenwood,  and  assist  in  loading 
timbers  for  the  bridge.  While  thns 
on  their  cars  as  directed,  the  servants 
of  defendants  who  had  in  charge  the 
running  of  the  train,  so  carelesilj 
managed  and  ran  the  same,  without 
the  leave,  sanction,  or  consent  of  the 
defendants,  that  they  were  thereby 
run  off  Che  track;  by  means  of  which 
the  plaintiff's  right  hand  was  frac- 
tured and  permanently  injured,  so  as 
to  disable  him  from  pursuing  his 
business  of  house  carpenter.  Held, 
that  the  plaintiff  was  a  passenger, 
and  that  defendants  were  hable  for 
the  injury.  Held  also,  that  the  f^ct 
that  a  passenger  who  has  received 
an  injury,  was  travelling  free  of  fare, 
does  not  exempt  the  railroad  ct>m- 
pany  from  liability  For  the  injury. 
Judgment  for  defendants  in  trial 
court  reversed. 


.\k 


Carrier  of  persons. 


291 


elf  upon  a  seat  provided  by  the  defendant  for  the  use  of  passen- 
in  said  car,  for  the  purpose  of  being  carried  from  this  said  town 
>rhune,  to  the  said  city  of  Indianapolis,  and  then  and  there  paid 
e  conductor  of  said  cars  and  train  the  regular  fare  or  charge  of 
lefendant  for  carrying  a  passenger  from  the  said  town  of  Ter- 
to  the  said  city  of  Indianapolis ;  that  on  said  date,  at  a  point 
tone  hundred  and  seventy-eight  feet  north  of  a  trestle  over  what 
own  as  Wilkinson's  ran,  about  three-fourths  of  a  mile  north  of 
own  of  Carmel,  in  the  county  of  Hamihon,  in  the  State  of  In- 
i,  and  near  the  middle  of  a  three  degree  curve  in  the"  track  of  the 
dant's  railroad,  the  left  or  east  rail  of  said  track  had  been  raised 
acing  blocks  of  wood,  called  shims,  from  one-eighth  of  an  inch 
e  inch  in  thickness,  on  seventeen  consecutive  ties,  under  said  left 
St  rail ;  that  from  one-fourth  to  one-third  of  said  ties  under  said 
fere  rotten  at  a  point  where  the  spikes  were  driven  into  said  ties ; 
ill  of  said  ties  were  more  or  less  decayed  or  defective ;  that  said 

aUmeiilStockman. —  Indian- 

S,  ButOVINGTON  &  WBSTBXIf 

:U>,  V.  BSAVBK,  41  Ind.  49S 
,  W3I  an  action  for  damages 
inries  sustained  by  the  over- 
g  of  c»r  in  which  plaintiff  was 
ling  in  charge  of  bis  stock  and 
tre.    Held,   that    such    person 

passenger  and  entitled   to  the 

and  remedies  at  a  passenger, 
leiit     for     plaintiff     for     |T50 


o  &  Uississnrt  R'v  Co.  v. 
;   47  Ind.  471  (1874),  was  an 

for  damages  for  injuries  to 
ff,  a  stockiman,  caused  by  the 
te  in  which  he  was  riding  be* 
u-own  from  the  track.  Held 
lie  railroad  was  liable    for    in- 

cattsed  by  its  negligence,  to  a 
r  as  in  the  case  of  a  passenger 
[  fare^    Judgment  for   plaintiff 

Pna(sn,TAinA  Co.  v.  Nbw<- 
a,  129  lad.  402  (18S1),  plain- 
ho  was  in  charge  of  a  carload 
[s,  took  passage  in  the  caboose 
ed  to  the  freight  train  in  which 
ock    was    shipped.    A  broken 


axle  under  one  of  the  freight  cars 
caused  the  train  to  be  thrown  from 
the  track.  The  train  was  alleged  to 
be  running  at  great  si>eed  at  the  time 
of  the  accident,  and  it  was  also  al- 
leged that  the  employees  in  charge 
of  the  train  were  intoxicated.  Trial 
resulted  in  verdict  and  judgment  (or 
plaintiff.  On  appeal,  judgment 
affirmed.  Held,  that  it  was  proper 
to  show  in  support  of  allegation,  that 
engineer  was  in  the  habit  of  drinking 
intoxicating  liquors,  by  evidence  as 
to  his  recent  drinking.  Held,  also, 
that  a  request  for  an  instruction  to 
the  effect  that  running  the  train  at  a 
speed  of  forty  miles  an  hour  was  not 
negligence   per  se,  was  properly  re- 

Poital  clerh.^^iB\t3  &  Uississipfi 
R'rte.  v.VoiGHT,  Adm'r,  12S  Ind.  288 
(18S9),  was  an  action  for  damages 
for  death  of  plaintiff's  intestate,  a 
railway  postal  clerk,  who  was  killed 
in  a  railroad  wreck,  the  train  on 
which  he  wa;  travelling,  in  perform- 
ance of  his  duties,  being  derailed, 
owing  to  the  breaking  of  an  axle. 
Judgment  for  plaintiff,  which,  on  ap- 
peal, wss  affirmed 
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spikes  had  been  raised  for  the  purpose  of  putting  said  blocks  tM*  shims 
under  said  rail  on  said  ties,  and  then  driven  back  into  the  same  boles 
from  which  they  had  been  drawn ;  that  from  one-fourth  to  one-tfaird 
of  said  ties  under  said  rail  were  too  rotten  to  hold  said  spikes ;  that 
on  the  date  aforesaid,  and  while  the  plaintiff  was  a  passenger  on  said 
trainasaforesaid.andsittingin  seat  in  defendant's  car  for  the  purpose 
of  being  carried  from  the  said  town  of  Terhune  to  the  said  city  of  In- 
dianapolis, when  said  train  was  on  the  curve  aforesaid,  at  a  point  one 
hundred  and  seventy-eight  feet  from  the  north  side  of  said  trestle  as 
herein  described  and  located,  and  while  said  train  was  running  at  the 
rate  of  thirty  miles  an  hour,  and  when  the  trucks  under  said  train  had 
struck  said  rail  on  said  seventeen  ties  at  a  point  one  hundred  and  sev- 
enty-eight feet  north  of  said  trestlework  over  Wilkinson's  run,  that 
by  the  momentum  of  said  train  and  the  rotten  condition  of  said  ties, 
so  that  they  were  unable  to  hold  the  spikes,  and  the  said  rails  having 
been  raised  by  blocks,  and  the  said  spikes  having  been  pulled  out  and 
driven  back  in  the  said  holes,  by  reason  thereof,  said  rail  turned  out- 
wardly from  its  proper  position  to  an  angle  of  about  forty-five  de- 
grees, and  thereby  caused  the  car  and  train  upon  which  the  plaintiff 
was  a  passenger  as  aforesaid,  to  leave  the  track  and  be  precipitated 
down  an  embankment  a  distance  of  about  ten  feet,  upsetting  and  turn* 
ing  the  car  in  which  the  plaintiff  was  then  seated  on  its  side  and 
throwing  the  plaintiff  from  his  seat  on  the  lelt  side  of  said  car,  and 
about  the  center,  lengthwise  thereof,  where  he  was  seated  in  said  seat, 
so  provided  by  defendant  for  the  use  of  its  said  passengers,  across  the 
car,  and  to  the  opposite  side  thereof,  and  to  the  front  end  of  said  car, 
thereby,  and  by  reason  of  the  facts  herein  stated  and  without  any  fault 
on  his  part,  the  plaintiff's  life  was  imperiled,  and  he  had  suffered  se- 
vere and  permanent  physical  injuries  in  his  head,  arm,  legs,  and  body, 
and  was  thereby  rendered  unable  to  perform  physical  or  manual  la- 
bor, and  thereby  caused  to  suffer  great  pain  and  anguish  inbothbody 
and  mind ;  that  the  plaintiff  seated  himself  upon  a  seat  in  said  car  that 
had  been  provided  by  said  defendant  for  passengers  on  entering  said 
car  at  said  town  of  Terhune ;  and  remained  sitting  in  said  seat  until 
thrown  therefrom,  by  the  said  car  leaving  said  track  of  defendant  as 
aforesaid,  and  that  during  all  the  time  from  said  plaintiff's  entering 
said  defendant's  car  to  the  occurrence  of  said  accident  and  derail- 
ment, the  plaintiff  was  exercising  such  care  and  caution,  and  pru- 
dence as  prudent  persons  would  and  do  exercise  under  like  circum- 
stances, namely,  by  remaining  seated  as  aforesaid,  until  thrown 
therefrom  as  aforesaid ;  that  the  plaintiff  still  suffers  great  pain  froai 
said  injuries  and  will  do  so  for  the  remainder  of  bis  life ;  that  at  the 
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I  o(  said  injuries  the  said  plaintiff  was  forty-five  years  of  age, 

prior  thereto,  and  up  to  the  time  of  said  accident  was  a  man  of 
ly  good  health,  and  able  to  do  all  kinds  of  manual  and  physical 
)r,  and  to  transact  and  carry  on  an  extensive  business,  such  as 
ing  and  handling  large  quantities  of  com,  wheat,  oats,  hay, 
es,  railroad  ties,  and  do  a  general  mercantile  business,  such  as  is 
ied  on  in  any  country  store  buying  and  selling  dry  goods,  hats, 
is,  hardware  and  groceries ;  that  since  he  has  received  said  in- 
cs,  and  on  account  of  said  injuries,  he  has  been  and  still  is  unable 
nove  about  or  go  around  without  the  assistance  of  crutches,  and 
daring  all  of  that  time  required  the  care  and  attention  of  an 
ndant  to  enable  him  to  arise  from  his  chair  or  to  seat  himself, 
0  move  about  with  safety,  and  has  been  rendered  unable  to  give 
personal  attention  to  his  said  business  by  reason  of  said  injuries. 
Now,  if  on  the  foregoing  facts,  the  plaintiff  is  entitled  to  recover 
inst  the  defendant,  then  we  find  for  the  plaintiff  and  assess  his 
lages  at  ten  thousand  dollars.  ^ 

And,  if,  upon  the  facts  aforesaid,  the  defendant  is  entitled  to  re-  -^ 

er,  then  we  find  for  the  defendant. 

"Robert  Carrick,  Foreman." 
Tie  iirst  objection  ui^ed  against  this  verdict  is  that  it  fails  to  show 
:  the  appellee  was  free  from  contributory  negligence,  and  that, 
■efore,  the  appellant's  motion  for  judgment  in  its  favor  thereon  _ 

ht  to  have  been  sustained.     It  is  the  law  that  the  plaintiff  in  such  "■'rf^ 

s  must  prove,  and  it  is  the  right  of  the  defendant  charged  with  ^^^ 

ligence  to  insist  on  proof  by  satisfactory  evidence,  t^at  he  did  not  __    * 

tribute  to  the  injury  by  negligence  on  his  part.     This  proof,  in  _ 

ic  form  constitutes  a  part  of  the  plaintiff's  cause  of  action,  with-  C*^ 

which  there  can  be  no  recovery.    Toledo,  etc.,  R.  W.  Co.  v.  0^7** 

nnagan,    Adm'x,   76   Ind.   490;   Pennsylvania   Co.   v.   Myers,  C^^ 

n'x,  136  Ind.  242;  Evansville,  etc.,  R.  W.  Co.  v.  Krapf,  36  N.  E. 
•.90L 

t  is  also  settled  law,  as  contended  by  the  appellant,  that  if  the 
cial  verdict  fails  to  find  any  fact  essential  to  entitle  the  plaintiff  to  ^f^\ 

^ent  then  the  defendant's  motion  for  judgment  Should  be  sus-  Kj  * 

led,  unless  the  case  is  one  where  the  burden  is  upon  the  defend- 
Dixon  V.  Duke,  85  Ind.  434 ;  Trittipo  v.  Morgan,  99  Ind.  269 ; 
lymire  v.  Lank,  121  Ind.  1. 

Tie  burden  was  upon  the  plaintiff  in  this  case.  The  question 
n  remains,  did  the  special  verdict  find  facts  sufficient  to  show  the 
ence  of  contributory  negligence  in  the  appellee?  It  finds  on  that 
'ject  that  on  the  27th  day  of  January,  1890,  he,  at  the  town  of 
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Terhune,  entered  into  a  passenger  car  of  the  defendant  and  seated 
himself  upon  a  seat  provided  by  the  defendant  for  the  use  of  passen- 
gers in  said  car,  for  the  purpose  of  being  carried  from  said  town  of 
Terhune  to  the  city  of  Indianapolis,  and  then  and  there  paid  the  con- 
ductor of  said  cars  and  train  the  regular  fare,  or  charge,  for  carrying 
a  passenger  from  said  town  of  Terhune  to  said  city  of  Indianapolis; 
that  at  said  date,  at  a  point  on  said  road  (describing  it)  toward  Indian- 
apolis, and  while  said  train  was  running  at  the  rate  of  thirty  miles  an 
hour  (describing  the  defective  condition  of  the  ties  and  track),  there- 
by caused  the  car  and  train  upon  which  the  plaintiff  was  a  passenger 
as  aforesaid,  to  leave  the  track  and  be  precipitated  down  an  embank- 
ment *  •  *  upsetting  and  turning  the  car  in  which  plaintiff  was 
then  seated  on  its  side  and  throwing  the  plaintiff  from  his  seat  on 
the  left  side  of  said  car  *  *  *  across  the  car  (describing  the  in- 
juries thereby  inflicted  on  him) ;  *  *  *  that  he  *  *  " 
remained  sitting  in  said  seat  until  thrown  therefrom  by  said  car  leav- 
''  ing  said  track  of  defendant  as  aforesaid,  and  that  during  all  the  time 

from  said  plaintiff's  entering  said  defendant's  car  to  the  occurrence 
of  said  accident  and  derailment,  the  plaintiff  was  exercising  such 
care  and  caution  and  prudence  as  prudent  persons  would  arid  do 
exercise,  under  like  circumstances,  by  remaining  seated  as  aforesaid, 
until  thrown  therefrom  as  aforesaid. 

It  is  contended  that  so  mudi  of  the  above  finding  as  stated  that 
appellee  at  the  time  was  exercising  care  and  caution  is  not  a  finding 
of  facts,  but  is  a  statement  of  a  mere  conclusion  of  law.  If  it  is,  then 
appellant's  contention  must  prevail,  that  such  conclusion  of  law  must 
be  disregarded  by  the  court  in  declaring  the  law  arising  upon  the 
facts  found  in  the  verdict.  Dixon  v.  Duke,  supra ;  Pittsbui^h,  etc., 
R.  Co.  V.  Spencer,  98  Ind.  186;  Indianapolis,  etc.,  R.  Co.  v- 
.  Bush,  101  Ind.  582;  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105  Ind. 

151;  Indiana,  etc.,  R.  Co.  v.  Bamhart,  115  Ind.  399;  Chicago, 
etc.,  R.  Co.  V.  Burger,  124  Ind.  275. 

If,  however,  the  verdict  states  all  the  facts  essential  to  a  recovery 
after  eliminating  such  alleged  conclusions  of  law,  it  will  be  sufficient 
and  the  motion  for  judgment  for  the  defendant  thereon  ought  to  be 

J  overruled.     Pittsburgh,  etc.,   R.   Co.   v.   Adams,    supra ;    Indiana, 

etc.,  R.  Co.  V.  Finnell,  116  Ind.  414 ;  Branson  v.  Studabaker,  133 
Ind.  147. 
I  It  has  long  been  the  established  rule  in  this  State  that  an  excep- 

tion to  the  conclusions  of  law  stated  on  a  special  finding  of  facts  ad- 
I'  mits  that  the  facts  have  been  fully  and  correctly  found.    Hartman  v. 

Aveline,  63  Ind.  344;  Robinson  v.  Snyder,  74  Ind.  110;  Helms  ». 
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gner,  102  Ind.  385 ;  Wynn  v.  Troy,  109  Ind.  250 ;  Blair  v.  Blair, 
Ind.  194. 

"he  only  difference  between  a  special  verdict  and  a  special  finding 
fiat  one  is  found  by  the  jury  and  the  other  by  the  court ;  and  the 
;her  difference,  that  the  law  is  declared  in  the  one  case  by  written 
:enients  or  conclusions  in  advance  of  the  judgment,  and  in  the 
er  it  is  declared  by  the  rendition  of  the  proper  judgment  upon  the 
cial  verdict ;  in  the  one  case  objection  to  the  conclusions  of  law  is 
de  by  an  exception  thereto  after  their  statement  in  writing,  and  in 
othertheobjectionismade  to  the  conclusion  or  declaration  of  law 
the  facts  found  in  the  special  verdict  by  objecting  to  the  rendition 
;hc  judgment  on  the  verdict  in  favor  of  the  adverse  party  and  ask- 
;  for  judgment  thereon  in  favor  of  the  objector  and  excepting  to 
:  refusal  thereof.  Hoosier  Stone  Co.  v.  McCain,  Adm'r,  133  Ind. 
L;  Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  98  Ind.  186. 

rhc  same  principle  applies  to  these  exceptions  that  does  on  an  ex-  ^ 

)tion  to  conclusions  of  law  on  a  special  finding,  namely,  such  objec-  ^ 

n  admits,  for  the  purposes  thereof,  that  the  facts  have  been  fully  fjCL 

1  correctly  found  in  the  special  verdict.      Hoosier  Stone  Co.  i'.  " 

HZain,  Adm'r,  supra;  Pittsburgh,  etc.,  R.  Co,  v.  Spencer,  supra. 
It  therefore  follows  that  for  the  consideration  of  the  question 
ether  the  special  verdict  shows  the  absence  of  contributory  negli- 
ice  in  the  appellee,  it  is  admitted  that  there  were  no  other  facts, 
i  or  omissions  on  the  appellee's  part  touching  the  accident  than 
ise  set  forth  in  the  verdict.  That  being  true,  all  of  the  acts  or  omis- 
ns  of  the  appellee  in  connection  with  the  accident  are  comprised 

the  narration  that  he  went  into  appellant's  passenger  car  to  be  - 

ely  carried  from  Terhune  to  Indianapolis,  took  his  jeat  therein,  t;^^ 

wided  by  appellant  for  passengers,  paid  the  regular  fare  to  the  O^ 

iductor,  that  he  remained  sitting  in  his  seat  all  the  time  until  the  C--' 

in,  running  at  the  rate  o(  thirty  miles  an  hour,  was  thrown  from 
:  track,  including  the  car  he  was  in,  which  rolled  down  an  em- 
ilcment  and  injured  him. 

rhis  being  all  that  was  done  or  omitted  to  be  done  by  the  appellee  V*** 

omncction  with  the  accident,  the  court  was  able  to  declare,  as  mat-  C/  ' 

of  law,  that  he  was  not  guilty  of  contributory  negligence,  without 
ling  iitfo  consideration  that  part  of  the  special  verdict  stating  that 
was  exercising  such  care,  prudence  and  caution  as  prudent  persons 
wid,  and  do  under  like  circumstances.  *  •  * 
In  support  of  the  assignment  of  eirror  in  overruling  appellant's  mo- 
n  for  a  new  trial,  a  great  number  of  rulings  in  the  reception  of  evi- 
nce arc  urged  upon  our  consideration  for  the  reversal  of  the  jud^. 
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meot  A  number  of  questions  and  their  answers  were  objected  to  by 
appellant  seeking  to  prove  what  experience  the  appellee  had  had  in 
the  purchase  and  sale  of  dry  goods,  groceries,  staves,  wheat,  com, 
oats  and  such  stuff  as  was  raised  in  that  immediate  vicinity  and  the 
quantities  purchased  by  him ;  also,  appellee's  physical  ability  and 
health  previous  to  the  injury  received  by  him;  also,  his  habits  of 
industry.  The  objections  urged  by  appellant's  learned  counsel  in 
their  able  and  exhaustive  brief  are  as  follows :  "The  objections  to 
this  class  of  questions  proceed  upon  the  ground  that  no  value  can  be 
placed  upon  one  man's  experience  as  against  another  for  the  purpose 
of  recovering  damages  in  this  class  of  cases ;  that  the  use  of  a  man's 
experience,  tJie  profits  arising  from  such  use,  the  amount  of  business 
transacted  by  him  for  any  period  of  time  preceding  the  injury,  involve 
a  purely  speculative  value.  *  *  *  All  of  these  inquiries  touching 
the  industrious  habits,  ability  or  experience  of  Miller  called  for  mere 
conclusions,  which  belonged  exclusively  to  the  court  to  find  upon 
the  facts  found  and  returned  by  the  jury  in  their  special  verdict," 

It  was  held  by  this  court  in  Ohio,  etc.,  R,  Co.  v,  Voight,  Adm'r, 
supra,  at  page  269,  that  it  was  proper  in  estimating  the  damages  in 
such  a  case  for  the  jury  to  take  into  consideration  the  plaintiff's 
habits  of  industry,  occupation,  c^portunities  for  employment,  health, 
prospects  of  life,  and  be  governed  also  by  ordinary  human  knowl- 
edge and  experience  as  to  age  at  which  he  would  likely  have  re- 
mained capable  of  labor,  as  shown  by  the  evidence. 

To  the  same  effect  is  Cleveland,  etc.,  R.  R.  Co,  v.  Newell,  SKfra. 
«    *    * 

It  is  further  contended  that  the  court  erred  in  admitting  in  evidence 
over  appellant's  objection  a  table  of  life  expectancy.  The  reasons 
urged  here  against  the  admissibility  of  such  evidence  are  that  it  is  not 
applicable  where  damages  are  sought  to  be  recovered  for  personal  in- 
juries received  where  the  injured  person  is  living,  and  are  only  appli- 
cable where  death  results  from  the  injury ;  that  the  tables  offered,  too. 
were  not  properly  authenticated  and  no  foundation  had  been  laid  for 
their  introduction. 

Standard  life  tables  may  be  introduced  to  show  the  probable  dura- 
tion of  the  plaintiff's  life  on  the  question  of  compensation  for  perma- 
nent injury ;  or,  in  case  of  death,  the  deceased's  expectaticm  of  life  at 
the  time  of  the  accident.  Scheffler  v.  Minneapolis,  etc.,  R.  Co.,  32 
Minn.  125, 19  Am.  &  Eng.  R.  R.  Cas.  173 ;  Coatcs,  Adm'r,  v.  Bur- 
lington, etc.,  R.  Co.,  62  Iowa,  487, 15  Am.  &  Eng.  R.  R.  Cas.  265; 
Sauter,  Adm'r,  v.  New  York,  etc.,  R.  R.  Co.,  66  N.  Y.  50,  5  Am.  & 
Eng.  Encyc.  Law.  67 ;  Shover,  Adm'r,  v.  Myrick,  4  Ind.  App.  7. 
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In  the  latter  case  a  full  and  valuable  discussion  of  the  question  will 
t  found,  and  a  great  many  of  such  tables  are  referred  to  as  are  re- 
aided  standard  and  authoritative  by  the  courts,  among  which  are 
le  Carlisle  tables,  the  ones  introduced  in  this  case.  And  it  is  there 
aid  that  the  courts  take  judicial  knowledge  of  such  standard  tables. 
Tiose  tables  were  read  from  the  "Encyclopaedia  Britannica"  in  this 
ase.  In  Donaldson  v.  Mississippi,  etc.,  R.  R.  Co.,  18  Iowa,  280,  the 
^lisle  tables  were  held  to  be  admissible  in  evidence.  To  the  same 
efiect  are  Walters  v.  Chicago,  etc.,  R.  R.  Co.,  41  Iowa,  71 ;  Central 
R.  R.  Co.  V.  Crosby,  74  Ga.  737 ;  McKeigue,  Adm'x,  v.  City  of 
Janesville,  68  Wis.  50 ;  Central  R.  R.  Co.  v.  Richards,  62  Ga.  306. 

In  Iowa  it  has  been  held  that  the  "Encyclopaedia  Britannica"  con- 
taining the  Carlisle  Life  Tables  may  be  introduced  in  evidence  in  a 
proper  case.  Worden  v.  Humeston,  etc.,  R.  Co.,  76  Iowa,  310. 
There  was  no  error  in  receiving  in  evidence  such  tables.     *     *     * 

Judgment  afBrmed.    Rehearing  dented. 

MEMPHIS  AND  OHIO  RIVER  PACKET  ^ 

COMPANY  V.  MOCOOL.  '^5, 

Supreme  Court,  Indiana,  May  Term,  1882.  "^"A 

[Reported  in  83  Ind.  392.] 
PASSENGER  INJURED  ON  STEAMBOAT— FALLING  OBJECT—  -^^ 

EVIDENCE   AS   TO    DEFECTS  IN  BOAT— IRRELEVANCY.—  ^^. 

In  an  action  to  recover  damages  for  injuries  sustained  by  a  passenger  ^ 

on  a  steainboat,  a  bale  oF  cotton  having  fallen  upon  the  passenger,  it  was  * 

error  to  permit  evidence  stiowing  defective  construction  of  boat  and  for  ^- 

snch  error  judgment  was  reversed.  t^  in  * 

Fkom  the  Vanderbui^h  Circuit  Court,   Judgment  reversed.  CJJis^ 

C.  Dbhbv  and  D.  B.  Kuhlbr,  for  appellant.  ^-^ 

J.  H.  Shackslfokd,  a.  GiifCHKisT,  J.  S.  Buchanan,  H.  C.  )j|lS 

^ooDiifG  and  C.  H.  BirrTBSPiBLD,  for  appellee.  *^^ 

BUott,  J.  —  The  complaint  of  the  appellee  alleges  that  the  ap-  1     ,  — 

ptlknt  is  a  common  carrier  of  passengers,  owning  and  using,  for  the  t/^ 

purpose  of  carrying  passengers  for  hire,  a  steamboat  called  James  D. 
Pariier ;  that  he  was  received  as  a  passenger  on  that  boat ;  that  while 
-'taniling  near  the  foot  of  a  stairway  used  for  receiving  and  discharg- 
ing passengers  and  freight,  the  appellant's  servants  engaged  in  load- 
iiff  a  hale  of  cotton  goods  of  great  weight,  negligently  suffered  it  to 
^11  from  the  top  of  the  stairway  upon  the  appellee,  seriously  bruising 
ind  wounding  him. 
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The  questions  requiring  examination  arise  upon  the  ruling  denying 
a  new  trial. 

The  appellee  proved  by  Robert  Roberts  that,  at  the  time  of  the  trial, 
and  in  Evansviile,  the  reputation  of  Jacob  Hoglin,  one  of  appellant's 
witnesses,  was  bad,  and  was  afterwards  permitted  to  prove  by  Andrew 
J,  Rutledge  what  it  was,  prior  to  his  removal  to  Evansviile,  in  the 
town  of  Newburgh,  eight  miles  distant,  while  he,  Hoglin,  lived  there 
a  time  two  or  three  years  anterior  to  his  taking  up  his  residence  in 
Evansviile.  On  cross-examination  Roberts  testified  as  fellows :  "I 
never  heard  any  one  in  Evansviile  say  anything  about  Hoglin's  repu- 
tation except  John  Ingle ;  I  heard  him  say  it  was  bad  a  year  ago  next 
summer ;  I  have  heard  my  father  and  others  talk  about  his  reputation 
at  Newburgh."  It  may  be  granted  that  Roberts'  testimony  is  not  of 
very  much  weight,  yet  it  certainly  does  tend  to  prove  the  reputation 
at  the  time  of  the  trial  and  at  the  placewhere  thewitness  Hoglin  then 
resided,  and  this  gave  the  appellee  a  right  to  go  back,  within  reason- 
able limits,  to  other  times  and  places.  Where  there  is  evidence  show- 
ing the  character  at  the  time  of  trial,  the  assailing  party  may  follow 
back  the  line  of  the  witness's  life  to  ascertain  what  it  was  at  a  prior 
time.  Reputations  are,  ordinarily,  things  of  slow  growth,  but  there 
may  possibly  be  cases  where  the  transformation  from  good  to  bad 
or  bad  to  good  is  sudden  and  rapid.  However  this  may  be,  the  ques- 
tion is  one  of  fact,  and  the  jury  are  to  be  put  in  possession  of  such  evi- 
dence as  will  enable  them  to  intelligently  comprehend  and  decide  it. 
If  an  attacking  party  should  prove  the  reputation  for  a  month  before 
the  trial,  would  he  not  greatly  strengthen  his  attack  by  travelling 
back  a  year  or  two  and  showing  the  continuous  nature  of  the  wit- 
ness's reputation?  So,  if  the  witness  assailed  should  show  his  repu- 
tation at  the  same  period,  would  he  not  materially  strengthen  his  de- 
fense of  his  character  by  evidence  running  back  into  his  life  for  a  rea- 
sonable time?  Suppose,  for  illustration,  the  assailing  party  gives 
evidence  of  the  witness's  reputation  for  a  brief  time  before  the  trial, 
as  a  day,  a  week,  or  a  month,  and  the  defending  party  gives  evidence 
commencing  at  the  same  period,  and  extending  back  to  other  times, 
would  not  the  case  of  the  latter,  all  other  things  being  equal,  be 
made  the  stronger? 

The  cases  are  all  agreed  that  the  diaracter  at  the  time  of  the  trial  is 
the  question  in  issue,  but  they  are  not  all  ag^reed  as  to  how  this  issue 
shall  be  proved.  Some  of  the  cases  in  our  own  reports  intimate  that 
the  evidence  must  be  confined  to  the  time  of  tlie  trial ;  others  say  that 
the  evidence  may  be  directed  to  a  reasonable  time  anterior  to  the 
trial ;  but,  with  the  question  as  presented  in  the  cases  referred  to,  we 
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not  at  present  immeciiately  concerned,  for  liere  there  was  some 
ence  of  the  witness's  reputation  at  the  time  of  the  trial,  and  this 
distinguishes  the  case  in  hand  from  those  referred  to.  We  tliink 
ihe  appellee  had  a  right  to  take  up  the  witness's  reputation  aiid 
e  it  back,  within  reasonable  bounds,  for  sucli  a  length  of  time  as 
lid  enable  the  jury  to  decide  upon  the  credibility  of  the  witness 
<  spoke  of  it  with  reference  to  the  time  of  the  trial,  and  we  cannot 
Jial  two  or  even  three  years  wasanunreasonablelimit.  In  People 
bbott,  19  Wend.  192,  Cowen.  J.,  said :  "The  character  of  the  ha- 
al  liar  or  perjurer  seven  years  since,  would  go  at  least  to  fortify 
testimony  which  should  now  fix  the  same  character  to  the  same 
on.  Witnesses  must  speak  on  this  subject  in  the  past  tense, 
racter  cannot  be  brought  into  court  and  shown  to  them  at  the 
nent  of  trial.  A  long-established  character  for  good  or  for  evil, 
ways  more  striking  and  more  to  be  relied  on,  than  that  of  a  day, 
mth  or  a  year." 

randison  Terry,  a  witness  for  the  appellee,  was  asked,  upon  his 
;t  exainination,  this  question:  "How  do  the  steps  on  the  Parker 
pare  with  the  steps  on  other  steamboats?"  Appellant's  counsel 
ned,  and  stated  specific  grounds  of  objection.  It  will  be  seen, 
1  our  synopsis  of  the  complaint,  that  there  is  no  charge  that  the 
nboat  was  improperly  constructed  or  equipped,  and  that  the  sole 
e  of  complaint  is  the  negligence  of  the  servants  who  were  en- 
:d  in  moving  the  bale  of  cotton  goods.  The  appellant  was  not, 
;[orc,  called  upon  to  meet  any  question  as  to  the  manner  in  which 
oat  was  constructed ;  the  only  charge  it  was  required  to  defend 
ihat  of  the  negligence  of  its  servants.  It  was  competent  to  prove 
ocation  of  the  stairway,  its  abrupt  or  gradual  ascent ;  for  these 
■  matters  connected  with  the  occurrence  which  caused  the  ap- 
e's injury.  It  was  proper  to  show  all  the  surroundings  tor  the 
•ose  of  enabling  the  jury  to  correctly  determine  the  question  of 
igcnce  on  the  part  of  the  appellant,  as  well  as  the  question  of  the 
llee's  freedom  from  negligence.  But  it  was  not  proper  to  bring 
the  case  a  question  as  to  whether  the  stairway  was  or  was  not 
tnicted  with  due  care  and  skill.  Evidence  that  the  stairway  was 
isufEciem  and  defective  one  might  support  a  cause  of  action,  but 
:he  one  declared  on,  and  the  appellee  had  no  right  to  establish  any 
r.  He  had,  before  asking  the  question  we  have  copied,  fully 
■ed  the  situation, condition  and  kind  of  stairwayon  the  steamboat 
'M.  and  by  this  question  and  answer  went  much  further  and 
red  it  to  be  not  a  proper  one,  as  compared  with  those  of  other 
mboats.     The  question  calls  for  a  comparison  with  other  stair- 
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wajrs,  and  carries  the  investigation  beyond  the  particular  boat  on 
wldcfa  the  appeOee  received  his  injury.  The  questiwi  and  answer 
would  naturally  induce  the  jury  to  believe  that  they  were  trying  the 
qaestim  of  the  negl^ent  construction  of  the  stairway  as  well  as  the 
qnestiOD  of  the  n^igence  of  the  servants  who  were  moving  the  bale 
of  goods.  Suppose  that  a  railway  company  were  sued  for  the  negli- 
gence of  a  br^eman  in  using  a  brake,  would  it  be  proper  on  the 
trial  of  such  a  case  to  prove  that  the  brake  was  an  improper  or  defec- 
tive one?  Or,  to  put  another  case,  suppose  an  engineer  were  taking 
fuel  and  should  carelessly  drop  it  upon  a  passenger,  and  the  company 
were  sued  for  this  cause,  would  it  be  proper  to  prove  a  defect  in  the 
locomotive?  But  the  present  case  is  even  stronger,  for  the  witness  is 
asked  to  make  a  comparison,  and  this  could  only  be  for  the  purpose 
of  showing  that  the  stairway  was  an  improper  or  defective  one,  be- 
cause not  as  safe  or  suiuble  as  those  of  other  boats,  and  this  surelj 
was  clearly  outside  of  the  issue.     Hudson  v.  Densmore,  68  Ind.  391 

It  is  no  doubt  true  that  where  the  question  is,  which  of  two  persons 
is  the  taller,  or  which  of  two  stairways  the  steeper,  a  non-experl 
witness  may  state  which  he  believes  to  be  the  taller  or  steeper,  for  thi- 
is  really  not  the  expression  of  an  opinion  but  the  expression  of  a  con 
elusion  derived  from  the  observation  of  facts.  If  in  this  case  the  issu< 
had  been  whether  the  Parker's  stairway  was  steeper  than  that  of  an- 
other, or  other  designated  boats,  a  witness  who  had  seen  them  al 
might  state  which  he  believed  to  be  the  steeper.  This  was  not,  how 
ever,  the  issue,  and  the  testimony  was  irrelevant.  If  a  carrier  wen 
sued  for  negligence  in  using  vehicles  or  boats  of  improper  and  unsafi 
character,  it  would  not  even  then  be  proper  to  ask  such  a  question  a: 
that  propounded  to  the  witness  in  this  case.  It  certainly  is  not  com 
petent  to  ask  for  such  a  general  comparison  as  was  here  done,  if,  in 
deed,  it  be  competent  to  ask  for  a  comparison  at  all.  To  permit  coun 
sel  to  enter  into  such  an  inquiry  upon  the  direct  examination  wouli 
lay  open  an  almost  boundless  field.  It  would  bring  into  question  al 
the  boats  to  which  the  witness  had  reference,  and  would  involve  ai 
inquiry  into  the  construction  and  character  of  each  and  all  of  them 
It  would  do  even  more  than  this ;  for  it  would  lead  to  conflict  of  opin 
ion  as  to  which  was  the  better  and  safer,  and  thus  carry  the  investi 
gation  to  most  unreasonable  lengths.  We  are  speaking  now  of  a  di 
rect  examination,  for  it  is  sometimes  proper  on  cross-examinatior 
in  order  to  test  the  witness's  competency  as  an  expert,  to  permi 
inquiry  as  to  his  standards  of  comparison. 

Appellee's  counsel  say  that  if  the  testimony  was  incompetent  it  wa 
not  material  and  did  no  harm.   If  we  could  clearly  see  that  the  testi 
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my  did  not  harm  the  appellant,  we  should  not  reverse  for  the  error 
idmitting  it,  but  this  we  can  not  do.  The  case  is  a  close  one  upon 
evidence,  and  we  are  unable  to  say  that  the  admission  of  this  in- 
npetcnt  testimony  might  not  have  turned  the  scale  against  the  ap- 
lanL    Mays  v.  Hedges,  79  Ind.  288. 

!t  is  contended  by  appellant's  counsel  that,  where  an  injury  hap- 
is  to  a  passenger  through  the  act  of  a  servant,  the  burden  of  prov- 
■  negligence  is  uptHi  the  passenger,  and  that  the  rule,  that  where  an 
nry  is  proved  a  prima  facie  case  is  made,  applies  only  to  defects  in 
chinery  for  carriage,  and  not  to  the  acts  of  the  carrier's  servants, 
distinction  is  attempted  to  be  drawn  between  the  liability  for  the 
idition  of  the  machinery  of  transportation  and  the  responsibility 
the  servants  engaged  to  operate  the  machinery.  The  case  of  the 
deial,  etc.,  R.  Co.  v.  Gibson,  11  Rep.  443,  is  cited  in  support  of 
■■  position  of  the  counsel.  If  that  case  is  to  be  understood  as  hold- 
;  such  a  doctrine  as  counsel  maintain,  we  can  not  give  it  our  ap- 
ivaL  We  are  unwilling  to  sanction  the  doctrine  which  the  appellant  ^ 

ists  on,  for  we  regard  it  as  unsound  in  principle  and  in  conflict  '^^ 

h  the  decided  weight  of  authority.    The  duty  of  a  common  carrier  "    5 

lot  only  to  provide  safe  machinery,  but  also  to  employ  competent  ^"^y-v 

■sons  to  operate  it,  and  to  see  to  it  that  they  are  not  negligent,  ■■    i 

E  duty  is  substantially  the  same  as  to  the  capacity  and  conduct  of  \ 

servants  as  it  is  in  respect  to  the  means  of  transportation.     If  the 

chinery  is  perfect,  and  the  servant  who  operates  it  negligent,  there  ".^ri 

breach  of  duty.     There  is  no  reason  for  making  a  distinction  be-  ^^■<* 

en  the  character  of  the  machinery  and  the  conduct  of  the  servants  ^  A 

naging  it.    The  presumption  of  negligence  upon  proof  of  an  in- 

1  to  the  passenger,  whom  the  carrier  is  bound  to  carry  safely,  can  f^^ 

be  divided  so  as  to  apply  to  the  machinery  and  not  to  those  who  O^ 

entrusted  with  its  management.    The  distinction  attempted  to  be  ^^ 

wn  is  an  arbitrary  one  without  any  supporting  principle.    The  \\  — 

J,  as  we  have  said,  is  not  confined  to  the  means  of  transportation,  "^^j. 

extends  to  the  competency,  care  and  diligence  of  the  servants  em-  *iC 

yed  by  the  carrier.    As  declared  in  Crofts  v.  Waterhouse.  3  Bing.  V*^ 

',  the  servant  "must  have  competent  skill,  and  must  use  that  skill  ^O 

h  diligence  (1)."   The  principle  embodied  in  this  declaration  has 

In    Ckovts   v.  WaTBRHOCSB,  the  interval  a  laodmark  had  been  re- 

Siag.  319,   it   appeared   that   the  moved.    In  an  action  for  an  injury 

'er  of   a   stage  coach  gathered  a  sustained  by  this  accident,  the  judge 

Ic,  and  npsct  the  coach.    He  had  told  the  jury  that  as  there  was  no 

Md  the  spot  where  the  accident  obstructiQn  in  the  road,  the  driver 

9caed  twelve  hours  before,  but  in  ought  to  have  kept  within  the  lituita 
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been  approved  by  a  long  line  tA  cases ;  among  them,  McKJnney  V. 
NeU,  1  McLean,  540  (1) :  Stokes  w.  Saltonstall,  13  Pet.  181  (2) ;  Hoi 
laday  v.  Kennard.  12  WaU.  254;  Philadelphia,  etc.,  R.  R.  Co.  v. 
Derby.  14  How.  468;  Pittsburgh,  etc,  R.  Co.  v.  Ruby,  38  Ind 
294, 10  Am.  R.  Ill ;  Bass  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  450.  l^i 
Am.  R.  «5  (3) :  CasweU  v.  Boston,  etc.,  R.  R.  Co.,  98  Mass.  194  (4) 
The  duty  as  to  the  skill,  care  and  diligence  of  the  servants  being  es' 
sentially  the  same  as  that  respecting  machinery,  there  is  no  reason  foi 
making  a  distinction  as  to  the  burden  between  cases  where  the  act  oi 
the  servant  is  the  cause  of  the  injury,  and  that  where  the  injury  if 
caused  by  the  machinery.  In  Pittsburgh,  etc..  R.  R.  Co.  v.  Williams 
74  Ind.  462,  this  court  quoted  with  approval  from  the  c^inion  in  Ed' 
gerton  v.  New  York,  etc.,  R.  R.  Co..  39  N.  Y.  227.  the  following 
"Whenever  a  car  or  train  leaves  the  track,  it  proves,  that  either  tht 
track  or  machinery,  or  some  portion  thereof,  is  not  in  a  proper  condi' 
t-on,  or  that  the  machinery  is  not  properly  operated,  and  presump 
tivcly  proves,  that  the  defendant,  whose  duty  it  is  to  keep  the  tracli 
and  the  machinery  in  the  proper  condition,  and  to  (^erate  with  tht 
necessary  prudence  and  care,  has,  in  some  respect,  violated  thi: 
duty."  But  it  is  not  necessary  to  elaborate  this  point,  for  ninnin| 
through  the  cases  referred  to  in  this  opinion,  and  by  those  cited  ir 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Williams,  is  a  cord  binding  together  re 
sponsibility  for  the  condition  of  the  machinery  and  the  conduct  o 
servants,  thus  showing  that  the  method  of  proof  is  the  same  whethei 
the  inquiry  be  as  to  the  conduct  of  the  servant  or  the  condition  o 
the  machinery. 

For  the  error  in  admitting  the  testimony  of  the  witness  Terry,  thi 
judgment  must  be  reversed. 


INSTRUCTION  TO  JURY— PROXIMATE  CAUSE  01 
DEATH. — In  an  action  for  injuries  resulting  in  death  caused  by  thi 
negligence  of  employees  of  a  railroad  company,  when  the  court  in 
stmcted  the  jury  to  find  whether  or  not  the  deaUi  of  the  deceased  wa 

reported  in  7  Am.  Meg.  Cu 


of  it;  and  the  accident  having  been 
occasioned  by  his  deviation,  the 
plaintiff  was  entitled  to  a  verdict;  and 
a  verdict  having  been  returned  ac- 
cordingly, the  court  granted  a  new 
trial  on  the  ground  that  the  jury 
should  have  been  directed  to  con- 
sider whether  or  not  the  deviation 
was  (he  effect  of  negligence. 
1.   McEiimey  v.  Neil,  1  McLean, 


540.  is 
612. 


181. 


Stokes  V.  Saltonstall.    13    Pet 
:  reported  in  7  Am.  Neg.  CU 


3.  Bass  V.  Giicago,  etc,  R.  Co. 
36  Wis.  663,  is  reponed  in  8  Am 
Neg.  Cas.  663. 

4.  Reported  with  the   . 
ieiU  cases  in  this  volume,  foU, 
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caused  by  the  act  of  defendant,  it  was  not  error  to  refuse  an  in- 
struction that  they  should  find  whether  or  not  the  defendant's  act  was 
the  proximate  cause  of  the  death  of  the  deceased. 

INJURY  TO  PASSENGER  NOT  ON  TRAIN— PROXI- 
MATE CAUSE. — It  is  not  necessary  that  a  person  should  be  on  a 
train  in  order  to  be  a  passenger.  A  passenger  who  leaves  a  train  to 
go  to  a  refreshment  room  and  returning  to  the  train  stands  near  it 
and  while  there  is  hit  with  a  piece  of  burning  wood  carelessly  thrown 
out  by  a  brakeman  is  not  guilty  of  negligence,  and  if  the  passenger 
afterwards  die  from  the  injuries  received  the  railroad  company  is 
liable.  There  was  a  trial  by  a  jury,  a  verdict  for  the  plaintiff  for 
$2333.35,  a  motion  for  a  new  trial  made  by  the  defendant  overruled, 
and  final  judgment  rendered  for  the  plaintiff  for  the  amount  of  the 
verdict. 

The  points  decided  are  stated  in  the  above  paragraphs.  Judgment 
for  plaintiff  affirmed.  T.  A.  Hbndricks,  O.  B.  Hord  and  A.  W- 
Hbkdricks,  appeared  for  appellant ;  A.  G.  Portbr,  B.  Harrison 
and  C.  C  Hinbs,  for  appellee.     Supreme  Court,  Indiana^  May  1872, 

Jeffersonville,  Madison  &  Indianapolis  B.  B.  Co.  v.  BUey,  39 

Ind.  568. 

INJURED  AT  STATION— DUTY  TO  KEEP  PLATFORM 
LIGHTED. — In  Louisvii«i«K»  New  Albany  &  Chicago  R't 
Co.  and  Toledo,  St.  Louis  &  Kansas  City  R'y  Co.  v.  Tread- 
way,  143  Ind.  6^  (1895),  it  appeared  that  plaintiff,  while  wait- 
ing for  a  train  at  a  railway  station,  had  occasion  to  respond  to  a  call  of 
nature,  and  there  being  no  closets  provided  at  the  depot,  she  retired 
from  the  platform.  On  her  return  she  was  injured  by  stepping  off 
the  platform  in  the  darkness.  Trial  resulted  in  verdict  and  judgment 
against  both  defendants.  On  appeal,  held  that  railway  company  was 
liable  for  failing  to  keep  its  station  and  platform  properly  lighted  for 
the  safety  of  passengers.  Held  also,  that  where  two  railroad  com- 
panies use  the  same  depot  and  platform,  and  a  person  enters  upon 
the  premises  in  the  night  time  to  take  passage  on  a  train  of  one  of  the 
companies,  no  duty  to  light  is  owing  to  such  passenger  from  the  other 
company.  Judgment  against  the  Louisville,  etc.,  R.  Co.  (commonly 
called  the  "Monon")  affirmed  and  that  against  the  Toledo,  etc.,  R'y 
Co.  (commonly  called  the  "Clover  Leaf")  reversed.  Petition  for  re- 
hesring  denied.  (This  case  is  also  reported  in  142  Ind.  475,  but  the 
official  syllabus  appears  to  have  been  inadvertently  omitted  in  that 
report.) 

ANDERSON  ET  AL.  V.  SCHOLEY. 

Supreme  Court,  Indianay  November  Term,  1887, 
[Reported  lin  114  Ind.  553.] 

OVERTURNING  OF  STAGE  COACH— PRESUMPTION  OF  NEG- 
LIGENCE.— Where  the  complaint  aHeged  the  existence  of  the  relation 
of  passenger  and  carrier  'between  plaintiff  and  defendants,  and  that  plain^ 
tiff  was  injured  by  the  overturning  of  the  defendant's  coach  in  w4iich  h« 
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wu  traTelling,  it  was  be)d  that  the  relation  of  carrier  and  passenger  hav- 
ing been  established,  the  fact  of  the  overtuminK  of  the  coach  nude  a 
prima/aeU  case  of  negligence  against  the  carrier. 
DRIVER  OF  COACH.- It  was  the  du^  of  the  defendants  to  snppi;  the 
coach  with  a  driver  who  knew  ttie  way  himself,  and  would  not  be  con- 
trolled by  the  suggestion  of  a  passenger,  and  they  cannot  be  relieved  of 
liabiii^  by  showing  that  the  passenger  directed  the  driver  by  which  tfae 
latter  was  led  off  the  roadway. 

Fkom  the  Dearborn  Circuit  Cotirt.  The  facts  appear  in  the  opin- 
ion.   Judgment  affirmed. 

N.  S.  GiVAN  and  S.  U.  Stbw&kt,  for  appdlants. 

J.  B.  CoLBS,  G.  M.  RoBBRTS  and  C.  W.  Stapp,  for  appellee. 

Mitchell,  Ch.  J.  —  This  was  an  action  by  William  Scholey 
against  Mason  W.  Anderson  and  Timothy  McHeniy  to  recover 
damages  (or  an  injury  sustained  by  the  overturning  of  a  stage 
coach  in  which  the  plaintiff  was  being  carried  as  a  passenger,  and  of 
which  Anderson  and  McHenry,  who  were  partners,  were  the  pro- 
prietors. 

The  complaint  chaises  that  the  defendants  undertook  to  cany 
the  plaintiff  from  the  city  of  Aurora  to  Rising  Sun  on  the  evening  of 
the  15th  day  of  January,  18%,  and  that  by  reason  of  the  negligence 
of  the  defendants  in  failing  to  provide  lights,  the  night  being  dark, 
so  as  to  enable  the  driver  to  see  and  keep  in  the  road,  and  by  provid- 
ing unreliable  horses,  and  a  negligent  and  inefficient  driver,  the 
vehicle  was  upset,  whereby  the  plaintiff  was  severely  injured. 

The  defendants  answered  the  general  issue,  and  specially,  by  way 
of  accord  and  satisfaction,  that,  before  the  bringing  of  the  suit,  by 
agreement  between  the  plaintiff  and  defendants,  the  latter  had  paid 
the  charges  of  the  physicians  for  their  services  in  waiting  upon  the 
plaintiff  after  he  had  received  the  injuries  complained  of,  and  had, 
also,  permitted  him  to  ride  in  their  coaches  from  Rising  Sun  to 
Aurora  and  return  free  of  charge,  which  payment  of  the  physicians' 
bills  and  riding  free  of  charge  had  been  accepted  by  the  plaintiff  in 
full  satisfaction  of  all  liability  of  the  defendant  on  account  of  the 
injuries  complained  of. 

Without  demurring  to  the  special  answer,  the  plaintiff  replied  in 
denial,  and  upon  trial  by  a  jury,  the  latter  had  a  verdict  in  his  favor. 
From  the  judgment  which  followed,  this  appeal  is  prosecuted. 

On  behalf  of  the  appellants,  it  is  first  contended  that  there  is  no 
connection  shown  between  the  particular  acts  of  negligence  chained 
and  the  injury  complained  of,  and  hence  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint.  The  point  is  not  well 
made. 


:C 
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"he  gravamen  of  the  cwnplaint  is,  that,  while  the  relation  of 
wnger  and  carrier  existed  between  the  plaintiff  and  the  defend  - 
i,  the  former  was  injured  by  the  negligent  overturning  of  the 
icle  in  which  he  was  being  carried.  The  relaticMi  of  carrier  and 
«nger  having  been  established,  the  fact  that  the  passenger  sus- 
ed  an  injury  by  the  overturning  of  the  carriage  made  a  prima 
•  case  of  negligence  against  the  carrier. 

he  carrier  then  assumed  the  burden  of  showing  that  he  used 
'easonable  and  practicable  precaution  in  providing  a  sufficient 
'eyancc,  together  with  safe  horses,  and  other  suitable  and  proper 
iances  for  the  journey,  and  that  the  driver  was  qualified  tor  the 
tioQ,  and  that  he  acted  with  reasonable  skill  and  caution ;  in 
t,  it  became  the  duty  of  the  carrier  to  rebut  the  presumption  of 
igencc  which  arose  from  the  happening  of  the  accident,  by 
nng  that  the  injury  was  not  occasioned  by  any  want  of  skill  or 
lence  on  the  part  of  the  driver,  or  by  any  neglect  or  want  of 
ttcable  care  or  foresight  on  the  part  of  the  carrier,    Cleveland, 

R.  R.  Co.  V.  Newell,  104  Ind.,  264,  54  Am.  R.  312,  and  cases 
I;  Woolery  v.  Louisville,  etc.,  R.  Co.,  107  Ind.  381;  Louis- 
,  etc.,  R.  Co.  V.  Pedigo,  108  Ind.  481 ;  Stokes  v.  Saltonstall,  li  ^ 

'rt.  181(1).  Ci-^ 

le  omission  to  state  just  how  the  defendants'  failure  to  supply  J 

arriage  with  tights  on  a  dark  night,  or  to  furnish  safe  and  tract- 
horses  and  a  careful  and  efficient  driver,  resulted  in  the  over- 
ing  of  the  carriage  did  not  make  the  complaint  bad.  They  were 
es  adequate  to  have  produced  the  injurious  result.    It  was  the 

of  the  defendants  to  explain  the  causes  of  the  accident,  so  far, 
ast,  as  to  show  that  it  was  not  attributable  to  any  omission  on 
'  part,  or  on  the  part  of  the  driver,  who  was  their  agent, 
mceming  the  contention  that  the  evidence  does  not  sustain  the 
ict,  it  is  enough  to  say  if  the  jury  believed  the  plaintiff's 
nony  in  relation  to  the  occurrence,  there  can  be  no  doubt  but 

the  verdict  is  abundantly  sustained.  It  is  true  the  driver 
Bed  that  he  was  in  the  road,  pursuing  the  right  track,  and  that 
lulled  to  the  left,  thereby  upsetting  the  conveyance  over  the 
■,  because  the  plaintiff  told  him  repeatedly  he  was  too  far  to  the 
t.  The  plaintiff  denied  this.  However  the  fact  may  be,  it  was 
Juty  of  the  defendants  to  supply  the  coach  with  a  driver  who 
r  the  way  for  himself,  and  who  would  not  be  controlled  by  the 

.    Slokei  V.   Saltonstall,    13  Pet  161.  is  reported  in  T  Am.  Neg.  Cas. 


806  AMERICAN  NEGLIGENCE  CASES. 

suggestion  of  a  passenger  on  the  inside,  while  he  occupied  the  seat 
charged  with  the  duties  and  responsibility  of  driver. 

So,  in  respect  to  the  alleged  compromise,  while  the  plaintiff  ad- 
mitted that  the  defendants  paid  the  expenses  of  the  doctor  for  setting 
his  shoulder,  and  that  he  had  been  permitted  to  ride  gratuitously 
from  Rising  Sun  to  Aurora  on  several  occasions,  he  denied  that 
this  had  been  done  under  an  agreement  to  compromise  his  claim 
against  the  defendants  for  damages. 

On  the  appellee's  behalf  it  is  insisted  that  the  second  paragraph 
of  answer  did  not  state  sufficient  to  constitute  a  defense,  and  that 
even  if  the  facts  therein  pleaded  had  been  proved,  the  refusal  to 
grant  a  new  trial  would  not  have  constituted  reversible  error. 
However  that  might  be,  the  jury  manifestly  found,  upon  the 
strength  of  the  plaintiff's  evidence,  that  they  were  not  proved. 

The  plaintiff  testified  that  the  doctor's  bill  was  paid  by  the  driver 
and  that  he,  plaintiff,  promised  at  the  time  to  repay  him. 

Some  of  the  instructions  given  by  the  court  to  the  jury  are  made 
the  subjects  of  unfavorable  comment.  Without  setting  them  out  in 
detail,  it  is  only  necessary  to  say  they  relate  for  the  most  part  to  the 
degree  of  care  the  law  exacts  of  a  carrier  of  passengers. 

The  jury  were  told,  in  one  of  the  instructions  to  which  objection 
is  made,  that  a  company  or  corporation,  or  one  or  more  persons 
engaged  in  transporting  passengers  for  hire  from  one  point  to 
another,  constituted  such  company,  corporation  or  person  a  com- 
mon carrier  of  passengers,  and  that  the  omission  of  any  reasonably 
practicable  precaution  tending  to  insure  the  safety  of  passengers, 
was  such  neglect  as  would  make  a  common  carrier  liable  to  a  pas- 
senger who  was  injured  therefrom  without  fault 

There  was  nothing  objectionable  in  this  instruction,  nor  was  there 
in  any  of  the  others  in  which  the  court  defined  the  duties  of  carriers 
of  passengers. 

Relevant  to  the  plea  of  accord  and  satisfacticm,  and  the  evidence 
pertaining  thereto,  the  court  instructed  the  jury  to  the  effect  that  if 
the  plaintiff  had  agreed  to  accept  payment  of  his  doctor's  bill,  and 
the  right  to  ride  in  the  defendants'  coaches,  for  a  fixed  time,  free  of 
charge,  in  full  satisfaction  of  his  claim  for  damages,  then  he  would 
not  be  entitled  to  recover,  provided  the  agreement  had  been 
executed. 

The  doctrine  is  elementary,  that,  in  order  to  make  out  the  defense 
of  accord  and  satisfaction,  it  must  be  shown  that  the  agreement 
to  accept  something  of  value  in  satisfaction  of  the  liability  incurred 
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las  tieen  fully  executed,  and  that  the  thing  to  be  so  taken  has  been 
iccepted  and  received.  Jackson  v.  Olmstead,  87  Ind,  92;  Deweese 
;''C|ieek,35Ind.  514. 

^^fi  have  examined  the  other  instructions  complained  of,  and 
End  them  correct,  within  the  principles  heretofore  expressed  in  this 
opinion. 

''  is  the  duty  of  the  court  in  cases  like  the  present  to  instruct 
"s  ;ur)-  whether  or  not  a  given  state  of  facts,  if  established  by  a 
•ffponderance  of  the  evidence,  may  or  might  constitute  negligence. 
Voolery  v.  Louisville,  etc.,  R.  Co.,  supra.  The  instructions  given 
y  the  court  were  consistent  with  this  rule. 

The  appellants  complain  because  the  court,  upon  objection,  re- 
is«i  to  permit  them  to  ask  the  plaintiff  whether  the  defendants' 
aches  liad  been  supplied  with  lights  piior  to  the  accident  com- 
ainecl  of.  It  is  assumed  that  if  the  defendants  habitually  used 
laches  to  which  no  lights  were  attached,  and  the  plaintiff  knew  the 
«  when  he  became  a  passenger,  he  took  the  risk,  and  would  have  . 
I  right  to  complain.  This  position  is  not  maintainable. 
It  is  the  carrier's  duty  to  make  reasonable  provision  for  the  safety 

the  passenger,  and  the  former  is  supposed  to  know  better  than 
:  latter  what  precautions  are  necessary  to  enable  him  to  execute 
i  undertaking.  While  the  carrier  is  not  an  insurer  of  the  suffi- 
ncy  of  his  appliances,  he  does  in  effect  insure  those  whom  he 
(iertakes  to  carry  that  he  has  not  neglected  any  reasonable  pre- 
dion necessary  to  make  the  journey  safe.  Unless,  therefore, 
:  instrumentalities  provided  by  the  carrier  are  so  glaringly  defec- 
e  as  to  make  it  apparent  to  every  prudent  person  that  they  are 
ufficient,  and  that  the  journey  could  not  be  taken  with  safety, 
■  passenger  may  rely  upon  the  care  and  foresight  of  the  carrier. 
adbury  v.  Goodwin,  108  Ind.  286. 
The  court  excluded  testimony  offered  by  the  appellants  tending 

show  that  they  had  instructed  their  drivers  to  carry  the  plaintiff 
:e  of  charge  after  the  accident.  The  instructions  given  by  the 
tendants  to  the  drivers  of  their  coaches,  in  the  absence  of  the 
aintifF,  did  not  tend,  in  any  oroper  manner,  to  prove  any  fact  in 
sue.    We  find  no  error. 

The  judgment  is  affirmed,  with  costs. 
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CLEVELAND,  CINCINNATI,  CHICAGO  AND  ST. 
LOUIS  RAILWAY  COMPANY  V.  MONEYHUN. 

Supreme  Court,  Indiana,  October,  i8^. 

[Reponed  \a  146  Ind  147.] 

STANDING    ON     STEPS     OF    CAR— SICK    PASSENGER— CON- 
TRIBUTORY  NEGLIGENCE— In  an  action  to  recover  damages  fw 

injuries  sustained  'by  a  sick  passenger  the  special  verdict  showed  that  a 
boy,  fifteen  years  of  age,  was  a  passenger  on  defendant's  train;  that  h« 
was  in  a  coach  filled  with  passengers  and  was  olbliged  to  stand  in  the 
aisle;  that  after  being  in  the  car  some  time  he  became  Mck,  and  (eding 
that  'he  would  have  to  vomit,  be  voluntarily  left  the  car  and  went  upon 
(he  steps  leading  to  the  ground,  aad  while  on  the  lower  step  the  Cir 
gave  a  sudden  jerk  and  he  was  thrown  to  the  ground;  that  there  was 
room  for  him  in  the  car  to  ride  and  that  he  would  not  have  been  injured 
if  he  had  remained  there,  and  that  "it  w:as  not  a  safe  place  to  stand  where 
he  did,  even  if  the  train  tan  smooth  and  did  not  jerk."  Held,  that  the 
facts  found  'by  tihe  special  verdict  showed  contrfl>utory  negligence. 

Appbal  from  the  Madison  Superior  Court.  The  facts  appear  in 
the  opinion.    Judgment  reversed. 

John  T.  Dyb,  Lovbtt  &  Ryan  and  Elliott  &  Elliott,  for 
appellant. 

GooDVEooNTs  &  Ballako,  for  appellee. 

Jordan,  J. — This  action  was  commenced  and  prosecuted  in  the 
lower  court  by  appellee,  William  T.  Moneyhun,  as  guardian  ol 
Charles  Moneyhun,  a  minor  under  the  age  of  21  years.  The  action 
arises  out  of  injuries  sustained  by  said  ward,  while  a  passenger  upon 
a  train  of  cars  operated  by  the  appellant,  by  reason  of  the  alleged 
negligence  of  the  latter. 

Upon  the  trial  there  was  a  special  verdict  returned  by  the  jury, 
and  upon  the  facts  therein  found  the  court  adjudged  that  appellee 
was,  as  such  guardian,  entitled  to  recover  damages  for  the  said 
injuries  for  the  benefit  of  the  ward,  and  rendered  judgment  accord- 
ingly against  appellant  for  $5,000,  the  amount  mentioned  in  the 
verdict.  The  legal  propositions  submitted  by  the  parties  to  this 
appeal  arise  under  the  facts  embraced  in  the  special  finding  of  the 
jury.  The  following  facts  are  all  which  we  deem  it  necessary  to 
set  out  in  order  to  present  the  mooted  questions  oi  law  herein 
involved : 

Appellee  is  the  father  and  the  duly  appointed  guardian  of  Charles 
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Moneyhun ;  the  latter  having  no  estate,  either  real  or  personal.  This 
ward  at  the  time  he  sustained  the  injuries  in  question  was  a  boy 
of  average  size,  intelligence  and  education  for  one  of  his  age,  being 
at  the  time  nearly  15  years  of  age.  On  June  9,  1895,  after  advertis- 
ing the  same,  the  railroad  company  (appellant  herein)  ran  an  ex- 
cursion train  over  its  road  from  Anderson,  Ind.,  to  Benton  Harbor, 
Mich.,  and  return;  the  train  being  composed  of  two  sections,  and 
the  cars  thereof  being  vestibuled.  Appellee's  ward,  Charles  Money- 
hun, with  the  knowledge  and  consent  of  his  father,  purchased  a 
ticket  and  boarded  said  train  as  a  passenger,  at  Anderson,  for  the 
purpose  of  being  carried  as  such  to  Benton  Harbor.  He  entered 
one  of  tlie  coaches  of  the  second  division  and  seated  himself  therein. 
When  said  train  arrived  at  Alexandria,  a  station  about  12  miles 
from  Anderson,  the  coach  in  which  said  Moneyhun  was  seated  was 
detached  from  the  train  and  left  upon  a  side  track,  because  of  a 
hot  box,  which  was  occasioned  by  reason  of  the  box  being  worn 
and  not  properly  packed.  The  passengers  in  this  coach,  including 
young  Moneyhun,  were  informed  by  the  conductor  in  charge  of 
the  train  that  they  must  leave  this  car  and  go  into  others.  On  enter- 
ing the  car  to  which  he  and  other  passengers  had  been  transferred, 
he  found  all  of  the  seats  occupied  and  the  aisle  thereof  and  other 
places  therein  filled  with  passengers,  who  were  standing,  and  he  was 
unable  to  find  a  seat  upon  the  train,  and  for  this  reason  accepted 
standing  room  in  the  car  which  he  entered.  After  detaching  the 
car  from  the  train  for  the  reason  stated,  appellant  did  not  replace  it 
by  another  in  order  to  accommodate  the  passengers  on  the  train 
with  seats.  Moneyhun,  after  standing  in  the  aisle  of  the  car  until 
the  train  was  near  the  city  of  Warsaw,  Ind.,  became  sick.  What 
made  him  sick,  however,  is  not  disclosed  by  the  verdict.  Believing 
that  he  would  be  compelled  to  vomit,  by  reason  of  nausea,  and  in 
order  to  avoid  soiling  the  car  and  persons  standing  near  him,  he 
voluntarily  left  the  car  in  which  he  was  riding,  and  passed  out 
through  the  door  of  the  vestibule,  and  went  down  on  the  lower  step 
of  the  steps,  leading  from  the  ground  to  the  car,  and  stood  upon 
this  lower  step  for  a  short  time,  holding  to  the  railing.  While  so 
standing  upon  this  step,  his  back  was  towards  the  platform  of  the 
car,  and  his  head  was  leaning  forward  and  outward.  The  train  at 
the  time  he  left  the  car,  and  while  he  was  standing  upon  said  step, 
was  running  at  a  speed  of  25  miles  per  hour ;  and  while  so  standing 
he  was  thrown  off  the  train,  by  reason  of  the  engineer  suddenly, 
unnecessarily,  and  without  warning,  applying  steam,  which  caused 
the  car  to  give  a  sudden  jerk. 
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Bj  being  thrown  Erom  the  train  in  the  ntanner  stated,  Moneyhun 
■as  scToelj  injured,  beinf  the  same  injmy  complained  of  by  appd- 
lee.  The  jory  also  find  that  there  was  ample  room  in  the  car  where 
he  was  fair  him  to  ride,  without  going  npoa  the  platform  or  steps, 
and,  had  he  remained  npon  the  inside  of  the  coacb  in  which  be  was 
riding,  he  would  not  have  been  injured :  that  it  was  not  safe,  but 
dangerous,  for  htm  to  leave  the  car  and  "go  on  to  and  stand  upon 
the  car  step,"  as  he  did,  while  the  train  was  running  at  the  rate  of 
25  miles  per  boor.  The  jory  further  found  that  "it  was  not  safe  for 
a  person  to  stand  where  he  did,  even  if  the  train  ran  smooth  and 
did  not  jerk," 

The  cars  were  so  vestibuled  as  to  render  it  safe  for  a  passenger 
to  pass  horn  one  car  to  another,  and  on  the  car  door  there  was  a 
printed  notice  forbidding  passengers  to  ride  upon  the  platform  of 
the  car,  but,  owing  to  the  door  being  at  the  time  swung  back,  '■& 
was  thereby  obscured  fro*n  view.  The  injuries  sustained  by  appel- 
lee's ward  consisted  of  several  Eiactares  of  both  the  right  and  left 
leg,  and  dislocation  of  his  left  ankle.  These  injuries  were  found 
to  be  permanenL 

The  inquiries  arising  under  the  above  facts  embraced  in  the 
special  "rrdict  are  those  which  usually  arise  under  the  issues  in 
actions  based  npon  negligence :  First,  is  the  injury  in  question  the 
resnlt  of  negligence  of  appellant?  Second,  is  the  ward  of  appellee 
chargeable  with  contributory  negligence?  At  the  very  threshold  c^ 
these  questions  counsel  for  appellant  challenge  the  right  of  the 
guardian  to  maintain  this  action,  upon  the  ground  that  it  could 
be  brought  only  in  the  name  of  the  inbnt,  by  his  next  hiend,  under 
sections  256,  257,  Rev.  Sl  1894  (sections  255,  256,  Rev.  St  1881). 
Section  29  of  the  Code  of  1881  (section  267,  Rev.  St.  1894,  and  sec- 
tion 266,  Rev.  St  1881),  provides  that  "a  father,  or,  in  case  of  bis 
death  or  desertion  of  his  tiniily,  or  imprisonment,  the  mother  may 
maintain  an  action  for  the  injury  or  death  of  a  child,  and  the 
guardian  for  the  injury  or  death  of  his  ward.  But  when  the  action 
is  brought  by  the  guardian  for  an  injury  to  his  ward,  the  damages 
•hall  inure  to  the  benefit  of  his  ward." 

In  the  case  of  Louisville,  etc.,  R'y  Co.  v.  Goodykoontz,  119  Ind, 
111,  this  court,  on  page  113,  interpreted  this  section  as  follows: 
"If  a  minor  under  guardianship  sustains  an  injury  to  his  person 
from  the  wrongful  conduct  of  another,  his  guardian  may  maintain 
an  action  and  recover  for  the  benefit  of  his  ward  precisely  as  the 
latter  might  have  recovered  through  the  intervention  of  a  prochein. 
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and  in  case  he  had  not  been  under  guardianship.  This  is  so 
whether  the  ward's  father  or  mother  be  living  or  not.  The  pain  and 
suffering  endured  and  the  permanent  injury  resulting  from  the 
wounding  or  maiming  of  a  minor  are  personal  to  himself,  and  dam- 
ages for  such  pain  and  injuries  are  always  recoverable  for  his 
benefit." 

We  yield  adherence  to  the  above  interpretation  of  the  statute,  and 
are  of  the  opinion  that  it  clearly  authorizes  a  guardian  of  an  infant 
who  has  received  a  personal  injury  as  the  result  of  a  wrongful  act 
of  omission  or  commission  by  another  to  sue  and  recover  from  the 
wrong-doer  such  damages  as  are  personally  sustained  by  his  ward. 
The  contention  of  appellant  upon  this  proposition  must,  therefore, 
be  denied,  and  the  action  of  the  appellee  in  instituting  this  suit  as 
the  guardian  of  the  injured  minor  is  sustained. 

The  special  verdict  does  not  find  that  the  ward  of  appellee  was 
without  fault  or  free  from  contributory  negligence  upon  his  part, 
at  the  time  the  injury  occurred.  As  freedom  from  fault  or  negli- 
gence at  the  time  of  the  accident  upon  the  part  of  the  latter  is  an 
essential  factor  which  must  exist  in  order  to  entitle  the  appellee  to 
recover  in  this  action,  we  may,  therefore,  assume,  without  deciding, 
that  appellant,  under  the  circumstances,  is  chargeable  with  action- 
able negligence,  and  address  our  inquiry  first  to  the  question  of  con- 
tributory negligence,  which  counsel  for  appellant  so  strenuously 
insist,  under  the  facts,  must  be  imputed  to  appellee's  ward.  It  is 
conceded  by  appellee  that  under  the  facts  his  ward  must  be  deemed 
to  have  been,  at  the  time  he  sustained  the  injury,  capable  of  being 
guilty  of  contributory  negligence.  The  absence  of  contributory 
negligence  upon  the  part  of  the  injured  party  at  the  time  he  received 
his  injuries  was  in  issue,  as  well  as  the  alleged  negligence  of  the 
appellant,  and  the  burden  rested  upon  the  appellee  to  establish,  inter 
alia,  both  of  these  requisite  facts  before  he  would  be  entitled  to 
a  recovery.  The  rule  is  firmly  settled  that,  if  the  special  verdict  of 
the  jury  or  a  special  finding  of  the  court  omits  to  find  any  fact 
essential  to  support  the  judgment  below,  the  latter  cannot  be  sus- 
tained. No  presumptions  or  intendments  are  available  in  favor  of 
a  special  verdict,  and  the  omission  to  find  a  fact  in  favor  of  the 
party  upon  whom  the  onus  of  proving  it  is  cast  is  equivalent  to 
finding  such  fact  against  him.  As  a  legal  rule,  that  which  is  not 
proven  is  the  same  as  that  which  does  not  exist.  See  House- 
worth  V.  Bloomhuff,  54  Ind.  487;  Buchanan  v.  Milligan,  108  Ind. 
433;  Town  of  Albion  v.  Hetrick,  90  Ind.  545;  Dixon  v.  Duke,  86 
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Ind.,  434 ;  Vinton  v.  Baldwin,  95  Ind.  433 ;  Improvement  Co.  v. 
Loehr,  124  Ind.  79 ;  Mitchell  v,  Brawley,  140  Ind.  216 ;  2  Elliott, 
Gen.  Prac.  §  933. 

It  is  also  a  well-settled  proposition  in  this  State  that  whenever,  un- 
der the  facts  disclosed  by  a  special  verdict,  the  question  is  presented 
whether  as  to  the  negligence  of  the  defendant,  or  as  to  whether 
the  plaintiff  was  without  fault,  and  two  inferences  may  reasonably 
be  drawn  as  to  either  of  said  ultimate  facts — one  in  favor  and  the 
other  against — then  the  determination  of  such  fact  is  within  the 
province  of  the  jurors,  and  their  finding  will  be  accepted  by  the 
court  as  controlling.  Ohio,  etc.,  R'y  Co.  v.  Collam,  73  Ind.  261; 
Cincinnati,  etc.,  R,  Co.  v.  Grames,  136  Ind.  39 ;  Rush  v.  Mining  Co., 
131  Ind.  135;  Woolery  v.  Louisville,  etc.,  R.  Co.,  107  Ind.  381; 
Smith  V.  Wabash  R.  R.  Co.,  141  Ind.  92 ;  Louisville,  etc.,  R.  R.  Co. 
V.  Costello,  9  Ind.  App.  4ffi ;  City  of  Bloomington  v.  Rogers,  13 
Ind.  App.  121. 

But,  if  the  facts  found  are  such  that  the  court  can  adjudge  as  a 
matter  of  law  that  the  injured  party  was  or  was  not  guilty  of  con- 
tributory negligence,  then  the  finding  of  such  ultimate  fact,  what- 
ever it  may  be,  will  be  disregarded  by  the  court.  Smith  v.  Wabash 
R.  R.  Co.,  supra. 

In  the  case  at  bar,  however,  there  is  but  one  reasonable  inference 
to  be  deduced  from  the  facts  relative  to  the  acts  of  appellee's  ward 
at  the  time  he  sustained  his  injuries,  and  that  is  to  the  effect  that 
his  own  negligence  contributed  to  said  injuries ;  hence  a  finding  by 
the  jury  that  he  was  free  from  fault  could  not  have  affected  the  legal 
result.  It  is  manifest,  we  think,  from  the  facts  shown,  that  the 
ward  of  appellee -was  thereunder  chargeable  with  contributory  negli- 
gence. While  it  is  true  that  it  was  a  duty  incumbent  upon  the  rail- 
road company  to  furnish  a  seat  within  its  car  for  each  passenger 
taken  aboard  of  its  train,  and  not  merely  standing  room  in  the  aisle 
of  the  car,  the  mere  fact,  however,  that  he  was  compelled  to  accept 
standing  room,  would  not  justify  him  in  voluntarily  leaving  a  place 
of  safety  and  going  to  one  of  peril.  The  jury  found  that  there  was 
ample  room  in  the  car  in  which  he  was  riding,  and  in  other  cars 
upon  the  train,  and  that  there  was  no  necessity  for  him  to  go  upon 
the  platform  or  car  steps,  and  that,  had  he  remained  inside  of  the 
car,  he  would  not  have  sustained  the  injuries  which  he  did;  that  it 
was  unsafe  and  dangerous  for  him  to  leave  the  car  when  the  train 
was  running  at  the  rate  of  25  miles  per  hour,  and  stand  upon  the 
steps,  as  he  was  doing  when  the  accident  happened.    The  jury 
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further  found  that  the  place  where  Moneyhun  stood  when  injured 
was  not  a  safe  place  to  stand,  "even  if  the  train  ran  smooth 
and  did  not  jerk,"  He  was  not  content  to  stop  on  the  platform,  but 
went  upon  the  lower  step  and  stood  there  with  his  back  towards  the 
platform  and  his  head  leaning  outward,  as  it  is  expressly  shown  by 
the  verdict.  We  are  of  the  opinion  that  the  facts  disclose  a  clear 
and  undoubted  case  of  contributory  negligence  upon  the  part  of 
appellee's  ward,  which  cannot  be  controverted  from  any  legal 
standpoint.  While  it  may  be  said,  in  the  sense  of  decency,  that  it 
was  proper  for  this  boy,  when  admonished  of  the  fact  that  he  was 
about  to  vomit,  to  make  an  effort  to  avoid  befouling  his  fellow  pas- 
sengers, yet  even  under  this  view  the  law  would  not  justify  him  in 
exposing  himself  to  peril,  or  excuse  or  mitigate  his  negligence  when 
he  seeks  redress  in  an  action  for  injuries  sustained.  The  authorities 
cited  by  the  learned  counsel  for  the  appellee  are,  under  the  facts, 
distinguishable  from  the  case  at  bar,  and  lend  but  little  if  any  sup- 
port to  his  contention  upon  the  question  involved. 

The  conclusion  reached  is  in  harmony  with  and  supported  by  the 
following  authorities :  Goodwin  v,  Boston,  etc.,  R.  R.  Co.,  84  Me. 
203,  24  Atl.  816 ;  Worthington  v.  Central  Vt.  R.  CJo.,  64  Vt.  107,  23 
Atl,  590, 15  L.  R.  A.  325;  Camden,  etc.,  R.  Co.  v,  Hoosey,  99  Pa.  St. 
492 ;  Fisher  v.  West  Va.  R.  R.  Co.,  39  W.  Va.  366,  19  S.  E.  Rep. 
578, 23  L.  R.  A.  758 ;  Ala.,  etc.,  R.  R.  Co.  v.  Hawk,  72  Ala.  112 ;  Jack- 
son V.  Crilly,  16  Colo.  103,  26  Pac.  Rep.  331 ;  Paterson  v.  Central, 
etc.,R.  R.  Co.,  85  Ga.  653, 11  S.  E.  Rep.  872 ;  Bemiss  v.  New  Orleans, 
etc.,  R.  Co.  (La.),  18  Southern  Rep.  711 ;  Wendell  v.  New  York, 
etc.,  R.  Co.,  91  N.  Y.  420 ;  Hayes  v.  Norcross,  162  Mass.  546,  39 
N.  E.  Rep.282 ;  Wallace  v.  New  York,  etc.,  R.  Co.,  165  Mass.  236, 

42  N.  E.  Rep.  1125 ;  Krenzer  v.  Pittsburgh,  etc.,  R.  Co.  (Ind.  Sup.), 

43  N.  E.  Rep.  649 ;  Lewis  v.  Bait.,  etc.,  R.  Co.,  38  Md.  588 ;  Shirk 
V.  Wabash  R.  Co.,  14  Ind.  App.  126 ;  Reynolds  v.  New  York,  etc., 
R.  Co.,  58  N.  Y.  248 ;  Lofdahl  v,  Minn.,  etc.,  R.  Co.,  88  Wis.  421, 
60  N.  W.  Rep.  795 ;  Butler  v.  Pittsburgh,  etc.,  R.  R.  Co.,  139  Pa.  St. 
195,  21  Atl.  Rep.  500 ;  Ecliff  v.  Wabash  R.  Co.,  64  Mich.  196,  31 
N.  W.  Rep.  180 ;  Patt.  Ry.  Ace.  Law  §  272 ;  Cincinnati,  etc.,  R.  Co. 
V.  McClain  (Ind.  Sup.),  44  N.  E.  Rep.  306;  St.  Louis,  etc.,  R.  Co. 
V.  Rice  (Tex.  Civ.  App.),  29  S.  W.  Rep.  525 ;  Scheiber  v.  Chicago, 
etc.,  R.  Co.,  61  Minn.  499,  63  N.  W.  Rep.  1034 ;  Chicago,  etc.,  R. 
Co.  V.  Carroll,  5  Brad.  (111.  App.)  201 ;  Toledo,  etc.,  R.  Co.  v.  Win- 
gate,  143  Ind.  125.  It  follows  that  the  court  erred  in  denying  the 
appellant's  motion  for  judgment  in  its  favor  on  the  special  verdict. 
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The  judgment  is  therefore  reversed  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  sustain  this  motion  and  render 
judgment  upon  the  special  verdict  in  favor  of  appellant. 

Among  the  cases  in  the  Indiana  Appellate  Courts  relating  to  Per- 
sonal Injuries  sustained  on  Trains,  Station  Platforms,  etc.,  are  the 
following : 

Boy  injured  on  station  platform : 

In  Nkw  York,  Chicago  &  St.  I/>nis  R.  R.  Co.  v.  Moshrosh, 
11  Ind.  App.  192  (1894),  plaintiff  sued  to  recover  damages  for  the 
death  of  his  minor  son,  aged  twelve  years,  who  went  to  the  depot 
to  meet  his  sister  who  was  expected  to  arrive  on  a  train  due  at 
Hammond  about  seven  o'clock  in  the  evening.  As  the  train  was 
starting  the  boy,  while  walking  along  the  platform,  stumbled  and 
fell  over  some  blocks  and  other  obstructions  upon  the  platform 
which  he  could  not  and  did  not  see,  and  was  thrown  under  the 
wheels  of  the  car  and  killed.  Negligence  charged  in  permitting 
said  obstructions  to  be  upon  said  platform  and  failure  to  have  the 
platform  properly  and  sufficiently  lighted.  Trial  in  the  Porter  Circuit 
Court  resulted  in  verdict  and  judgment  for  plaintiff  for  $1,000.  On 
appeal  it  was  held  that  it  was  not  necessarily  negligent  for  the  boy  to 
walk  slowly  along  the  platform,  within  a  foot  and  a  half  of  the  train 
moving  at  the  rate  of  two  miles  an  hour.  Nor  was  he  necessarily  a 
trespasser  because  he  failed  to  leave  the  platform  and  take  the 
shortest  route  home.  It  was  the  duty  of  the  railway  company  to 
keep  its  station  and  station  platform  in  a  reasonably  safe  condition 
and  to  have  them  reasonably  well  lighted,  and  for  failure  to  do  this 
is  answerable  to  its  passengers,  and  this  duty  applies  not  only  to 
passengers  but  to  those  who  come  to  meet  friends  or  see  them 
safely  oS.    Judgment  affirmed. 

Girl  injured  on  street  car : 

EvANSVTLLB  Strbbt  R't  Co.  V.  Mbadows,  13  Ind.  App.  155 
(1895),  was  an  action  for  damages  for  injuries  sustained  by  plaintiff, 
a  girl,  ten  years  old,  who  was  thrown  from  a  street  car  by  a  sudden 
jerk  of  the  car.  Judgment  for  plaintiff.  On  appeal  the  court  held 
that  where  a  driver  of  a  street  car  invited  a  child  to  ride  upon  the 
car,  and  the  child  while  upon  the  car  was  injured  by  the  mules 
attached  thereto  giving  the  car  a  violent  jerk,  while  the  driver  had 
temporarily  abandoned  the  lines  and  left  them  hanging  loosely  on 
the  brake,  the  injury  was  one  for  which  damages  might  be  recovered. 
Judgment  affirmed. 

Person    not  passenger: 

In  Stalcup  v.  Louisvn,i.B,  Nbw  Albany  &  Chicago  R't  Co., 
16  Ind.  App.  584  (1S96),  it  was  held  that  a  person  who  rides  on  a 
railroad  train,  free  of  charge,  by  the  "invitation  and  permission  of 
the  conductor,"  is  not  a  passenger  so  as  to  entitle  him  to  recover 
for  injuries  received.    Held  also,  that  a  person  on  a  railroad  train. 
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Tforming  labor  without  recompense,  with  the  "acquiesence, 
owledge,  consent  and  permission  of  the  conductor  and  all 
licr  persons  running  and  conducting  the  train,"  is  not  a  servant 
ward  whom  the  railway  company  owes  any  legal  obligation ;  it 
It  being  shown  that  the  conductor  and  others  in  charge  of  the 
lio  were  authorized  to  employ  such  person.  Plaintiff,  while 
ling  on  the  defendant's  train,  with  the  conductor's  permission,  was 
jured  by  reason  of  the  train  falling  through  a  bridge  into  the 
'er.    Trial  resulted  in  judgment  for  the  railway  company,  which, 

appeal,  was  affirmed,  in  accordance  with  the  above  ruling. 
Injured  on  freight  train : 

In  Indiana,  Illinois  &  Iowa  R.  R.  Co.  v.  Mastbkson 
idiana  Appeals,  October,  1896),  44  N.  E.  Rep.  1004,  where  plaintiff 
IS  injured  while  a  passenger  on  defendant's  freight  train,  due  to 
Dlent  jerking  of  the  train,  whereby  she  was  thrown  to  the  floor 

the  car,  it  was  held  that  a  passenger  in  leaving  her  seat  to  get 

drink  of  water  for  her  child  was  not,  as  matter  of  law,  guilty  of 

ntributory  negligeftce ;  nor  could  she  be  assumed  to  take  the  risks 

owing  out  of  the  neglig;ent  operation  of  the  air  brake  by  defend-  ^ 

t's  employees.     The  proximate  cause  of  the  injury  was  the  sudden  .» 

d  violent  jerking  of  the  caboose  caused  by  the  improper  use  and  r. 

plication  of  the  brake  by  defendant's  employees.    Judgment  for      '  .^ 

lintifl  afHrmed.  r"^ 

FALLING    OFF    STATION     PLATFORM     ON     DARK  ^-\ 

;GHT— CONTRIBUTORY  NEGLIGENCE— DAMAGES.  —  -— ^ 

ipeal  by  the  railway  company  from  judgment  tor  plaintiff  for  ^ 

3.000,  rendered  in  the   United  States   Court   for   the   Northern  ~«^ 

strict  of  the  Indian  Territor}'  in  an  action  to  recover  damages  for  *^ 

rsonal  injuries  alleged  to  have  been  inflicted  upon  appellee  by 

!  negligence  of  appellant.     On  January  30,  1892,  appellant's  rail-  "^ 

id  crossed  the  road  of  the  Choctaw  Coal  and  Railway  Company 

South  McAlester,  Indian  Territory.     South  McAlester  was  at 

s  time  a  town  of  about  600  inhabitants,  and  a  seat  of  the  United  „,_■   _ 

ites  Court  for  the  Indian  Territory,  to  which  many  persons  were  4^SJ 

[uired    to   go.     At   the   junction    of   the   two    roads    in  South 

:Alester  appellant  had  a  platform  at  which  all  of  its  passenger 

ins  except  the  train  known  as  the  "Flyer"  stopped,  and  received 

isengcrs  and  the  mail.     This  platform  extended  north  and  south 

mg  the  east  side  of  appellant's  railroad,  and  was  about  8  feet  X"    -^ 

le  and  200  feet  long.     People  expecting  to  become  passengers  V^* 

appellant's  trains  stood  about  on  the  platform  until  the  train 
ived.  There  were  no  passenger  depot  or  other  buildings  at  this 
inL  The  platform  was  not  lighted,  nor  was  there  any  railing  of 
y  kind  about  it.  On  the  night  appellee  claims  to  have  been  in- 
red,  she  and  her  sister  and  the  latter's  two  children  went  to  the 
Ltform  shortly  before  midnight  to  take  appellant's  south-bound 
ssenger  train.  They  stepped  upon  the  platform  at  the  north  end, 
lich  is  nearly  even  with  the  ground.    Appellee  testified  that  after 
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stepping  upon  the  platform  she  stood  up  for  about  ten  minutes; 
that  it  was  a  cold,  dark  nig;ht,  without  a  moon  and  with  drizzling 
rain  falling ;  that,  unnoticed  by  her,  her  sister  sat  down  on  the  side 
of  the  platform,  and  took  her  little  boy  in  her  lap;  that  the  little 
daughter  of  appellee's  sister,  being  cold,  asked  appellee  to  take  her 
in  her  lap;  that  appellee  thought  her  sister  had  stepped  off  the 
platform  and  sat  down  on  the  side  of  it,  and  that  she  could  do  the 
same ;  that  she  looked  down  to  see,  and  thought  she  could  see  the 
ground ;  that  she  attempted  to  step  down  about  three  feet  from  her 
sister ;  that  when  she  stepped  down  she  just  went  on ;  that  she 
thought  her  sister  had  stepped  off  and  set  back  and  that  she  thought 
she  was  going  to  do  the  same,  and  that  she  was  positive  she  saw 
the  ground,  and  was  going  to  step  on  it;  that  when  she  stepped 
she  went  down  about  four  feet.  Appellee  was  a  resident  of  the 
State  of  Texas.  She  had  gotten  off  of  appellant's  train  at  this  plat- 
form once  before,  but  the  testimony  does  not  show  that  it  was  under 
circumstances  to  acquaint  her  with  the  height  of  the  platform  from 
the  ground  at  the  point  at  which  she  was  injured.  Tlie  court,  after 
stating  the  facts,  in  the  course  of  its  opinion,  said:  "Appellant 
strenuously  insists  that  the  trial  court  erred  in  not  directing  a  verdict 
for  it  upon  the  ground  that  the  proof  shows  that  appellee  was  guilty 
o{  contributory  negligence  in  stepping  off  the  platform.  When  a 
given  state  of  facts  is  such  that  reasonable  men  may  fairly  differ 
upon  the  question  as  to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury.  It  is  only  where  the 
facts  are  such  that  all  reasonable  men  must  draw  the  same  conclu- 
sion from  them  that  the  question  of  negligence  is  considered  as  one 
of  law  for  the  court.  Railway  Co.  v.  Ives,  144  U.  S.  408.  12  Sup. 
Ct.  Rep.  679 ;  Gardner  v.  Railroad  Co.,  150  U.  S.  349,  14  Sup.  Ct. 
Rep.  140 ;  Railroad  Co.  v.  Cox,  145  U.  S.  593, 12  Sup.  Ct.  Rep.  905 ; 
Dunlap  V.  Railroad  Co.,  130  U.  S.  649, 9  Sup.  Ct.  Rep.  647 ;  Railway 
Co.  V.  Pounds  (Ind.  Terr.),  35  S.  W.  Rep.  251.  Tested  by  this  rule 
appellant's  contention  cannot  be  sustained.  Appellee  was  unac- 
quainted with  the  structure  of  the  platform.  She  was  in  the  dark. 
She  was,  with  her  sister's  children,  who  may  be  regarded  as  in  some 
sense  under  her  care,  exposed  to  the  cold  and  the  rain  and  the 
weariness  of  standing.  She  had  come  upon  the  platform  where 
it  was  nearly  level  with  the  ground.  She  had  reascm  to  believe  that 
her  sister  had  just  stepped  from  the  platform  to  the  ground  in 
safety.  She  looked  to  the  ground  and  was  positive  that  she  saw 
it  near  enough  to  be  reached  by  a  step.  For  her  own  convenience 
and  the  protection  of  her  sister's  child  from  the  weather,  she 
essayed  the  step.  We  agree  with  the  jury  that  prudent  persons, 
exercising  that  care  which  the  situation  demanded,  might  have 
done  likewise.  It  is  clear  that  under  the  circumstances  appellee's 
attempt,  while  really  dangerous,  was  not  obviously  so.  It  was  not 
seen  to  be  dangerous,  not  because  of  appellee's  failure  to  look,  bat 
because  of  appellant's  failure  to  furnish  proper  lights  for  the  plat- 
form.   The  attempt  to  sit  down  upon  the  platform  was  not  the 
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necessary  venture  of  a  person  already  adequately  provided  for, 
:  the  natural  endeavor  to  lighten  discomforts,  which  resulted  from 

railroad's  failure  to  furnish  reasonable  accommodations.  This 
e  is  fairly  within  the  rule  which  makes  a  railway  liable  for  in- 
ies  incurred  by  one  in  attempting,  by  an  act  not  obviously  dan- 
ous,  to  remove  a  serious  inconvenience  to  him,  caused  by  the 
ligence  of  the  railway.  Gee  v.  Railway  Co,,  L.  R.  8  Q.  B.  161 
:  Railroad  Co.  v.  Stanley,  61  Md.  266  (2) ;  Patt.  Ry.  Ace.  Law, 
);2  Wood,  R'y  Law,  p.  1087,  §  301.  We  have  carefully  consid- 
1  the  cases  relied  upon  by  appellant  in  this  connection,  viz.: 
d  V.  Railroad  Co.,  84  Va.  231.  4  S.  E.  Rep.  587  (3) ;  Forsyth  v. 
Iway  Co.,  103  Mass.  510  (4);  Railway  Co.  v.  Hodges  {Tex.  Civ. 
D.),  24  S.  W.  Rep.  663 ;  and  Bennett  v.  Railway  Co.,  57  Conn.  422, 
\il.  Rep.  668  (5),  and  find  them  distinguishable  in  essential  facts 
n  the  present  case.  The  case  of  Railway  Co.  v.  Neiswanger,  21 
:.  Rep.  582,  wherein  the  Supreme  Court  of  Kansas  affirmed  a 
gment  for  the  plaintiff,  presents  many  features  of  close  resem- 
iceto  those  involved  herein  (6). 

It  is  further  urged  that  a  verdict  for  appellant  should  have  been 
cted,  because,  as  claimed,  appellant's  complaint  alleged  a  retro- 
ion  of  the  womb  as  the  result  of  the  injury,  while  the  facts 
blished  an  antifiexion.     Mansf.  Dig.,  Ark.,   §5076,  provides: 

variance  between  the  allegation  in  a  pleading  and  the  proof 
3  be  deemed  material,  unless  it  has  actually  misled  the  adverse 
ty  to  his  prejudice  in  maintaining  his  action  or  defense  upon 
merits.  Whenever  it  is  alleged  that  a  party  has  been  so  misled, 
.  feet  must  be  shown  to  the  satisfaction  of  the  court,  and  it  must 
I  be  shown  in  what  respect  he  has  been  misled ;  and  thereupon 
court  may  order  the  pleading  to  be  amended  upon  such  terms 
nay  be  just.'  The  uniform  construction  of  this  statute  in  Ar- 
sas  and  in  States  where  like  provisions  are  in  force  is  that,  with- 
proot  to  the  satisfaction  of  the  court  that  the  party  has  been 
led,  the  variance  will  be  deemed  immaterial,  and  treated  accord- 
y.  Molen  v.  Orr,  44  Ark.  486;  Place  v.  Minister,  6B  N.  Y.  89; 
lin  p.Gunter,  11  N.  Y.  368;  Blackman  v.  Wheaton,  13  Minn. 
,  GU.  299 ;  Reddick  v.  Keesling,  129  Ind.  128,  28  N.  E.  Rep.  316 ; 

2.  Reported  wifh  the  Maryland 
cases  in  this  volume,  page  421,  post, 

3.  Reported  with  the  Virginia 
cases  in  volume  10. 

4.  Reported  with  the  Massachu- 
setts cases,  page  43S,  post. 

5.  See  abstract  of  thia  case  re- 
ported in  this  volume  on  page  158, 
ante. 

6.  See  abstract  of  thia  c?se  re- 
ported with  the  Kansas  cases  in  this 
volume,  page  371,  post. 


In  GxB  V.  Ubtkopoutan  R'y 
8  L.  R.,  Q.  B.  161,  it  appeared 
a  passenger  by  railway,  without 
isity  for  so  doing,  leaned  against 
carriage  door,  which  flew  open; 
;ll  out  and  was  injured:  Held. 
there  was  cvideiKe  of  the  liabil- 
f  the  company  to  go  to  the  jury. 
nMe,  when  there  is  more  than  a 
ilia  of  evidence  of  contributory 
igence  the  court  will  not  go  into 
Itiettion  of  degree,  that  being  for 
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Wells  V.  Sharp,  57  Mo.  56.  Appellant  having  offered  no  proof 
that  it  was  misled,  the  alleged  variance,  if  indeed,  it  can  be  so 
termed,  must  be  regarded  as  harmless. 

"The  charge  of  the  court  is  assailed  upon  the  ground  that  its 
effect  was  to  make  appellant  an  insurer  of  the  safety  of  its  platform 
and  the  adequacy  of  its  lights,  instead  of  requiring  of  it,  in  these 
particulars,  ordinary  care  in  view  of  the  dangers  to  be  apprehended. 
The  charge,  when  considered  in  its  entirety,  does  not  bear  the  con- 
struction which  appellant  seeks  to  put  upon  it.  The  court,  after 
telling  the  jury  that  it  was  the  duty  of  appellant  to  furnish  a  safe 
platform  said:  'When  I  say  it  was  the  duty  of  the  railroad  com- 
pany to  have  furnished  that  platform,  I  mean  that  it  was  their 
duty  to  exercise  ordinary  care  and  prudence  in  maintaining  that  sort 
of  platform ;  that  is,  that  care  and  prudence  which  an  ordinarily  pru- 
dent man  would  have  used  with  reference  to  his  own  business  under 
like  circumstances.'  The  court  further  said:  'It  is  also,  and  was 
also,  the  duty  of  this  defendant  at  South  McAlester  to  light  that 
station  place  at  night,  at  a  reasonable  time  before  the  arrival  ol 
trains,  in  such  a  manner  as  to  afford  a  safe  place,  by  reason  of  sucb 
lights,  for  passengers  who  desired  to  take  passage  upon  its  trains ; 
and  when  I  say  it  was  their  duty  I  mean,  as  I  said  before,  that  the} 
were  held  to  the  exercise  of  ordinary  care  and  prudence  in  furnish- 
ing that  light.'  It  may  be  further  stated  that  the  undisputed  testi- 
mony establishes  that  appellant  was  guilty  of  negligence  in  the 
character  of  the  platform  which  it  maintained  without  lights  on  th( 
night  of  the  injury,  and  that  upon  this  issue  the  jury  could  noi 
properly  have  reached  any  other  conclusion  than  the  one  returnee 
by  them.  It  follows,  therefore,  that  if  there  were  errors  in  th< 
charge  upon  this  question  they  were  not  prejudicial  This  state 
ment  also  disposes  of  numerous  assignments  of  error  predicate* 
upon  the  refusal  of  the  court  to  give  requested  charges  defininf 
the  duty  of  appellant  in  the  matter  of  depots,  platforms  and  lights 
A  judgment  will  not  be  reversed  on  appeal  for  error  when  it  plainl; 
appears  from  the  record  that  such  error  worked  the  complaininf 
party  no  harm.     Sanger  v.  Flow,  1  C.  C.  A.  56,  48  Fed.  Rep.  152 

"It  is  urged  that  the  court  erred  in  refusing  to  instruct  the  jur 
as  follows:  'The  court  instnicts  the  jury  that,  it  they  find  fron 
the  evidence  in  this  case  that  the  night  in  question  was  dark,  am 
that  said  platform  was  not  properly  lighted,  because  of  said  dark 
ness  and  a  lack  of  lights,  it  is  incumbent  upon  the  plaintiff  in  thi 
case,  before  she  can  recover,  to  show  that  she  took  greater  car 
than  she  would  have  taken  had  the  night  been  light  and  the  plal 
form  unlighted.'  There  is  no  error  in  such  refusal,  because  th 
effect  of  such  instruction  was  to  impose  upon  appellee  the  burden  c 
showing  that  she  was  not  guiltv  of  contributory  negligence.  Rail 
road  Co.  v.  Volk,  151  U.  S.  73,14  Sup.  Ct.  Rep.  239:  Railroad  Cc 
V.  Tobriner,  147  U.  S.  571,  13  Sup.  Ct.  Rep.  557  (1)." 
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On  the  question  of  damages  the  court  thought  the  amount  of 
the  verdict  excessive,  and  modified  the  same  by  affirming  the  judg- 
ment if  plaintiff  remitted  the  sum  of  $5,000.  In  the  event  of  remit- 
titur judgment  for  $5,000  was  afiSrmed.  C.  L.  Jackson,  appeared 
for  appellant;  R.  Sarlls  and  Gbo.  E.  Nei^son,  for  appellee. 
Court  of  Appeals  J  Indian    Territory,   September,    i8g6.     Missouri, 

Kansas  ft  Texas  Railway  Co.  v.  Turley»  37  S.  W.  Rep.  62. 

PASSENGER  INJURED  IN  OVERTURNING  OF  STAGE 
COACH  —  RES  GEST^  —  CARRIERS  —  INSTRUCTION  — 
DAMAGES. — In  an  action  to  recover  damages  for  injuries  sus- 
tained by  the  upsetting  of  a  stage  coach,  plaintiff  recovered  judg- 
ment for  $270,  from  which  defendants  appealed.  On  appeal  it  wa» 
held  not  error  to  permit  a  question  bringing  out  plaintiff's  declara- 
tion as  to  what  he  said  at  the  time  of  the  accident  as  to  the  injuries 
he  had  received,  the  declaration  being  part  of  fhe  res  gestce.  As 
to  error  in  instruction  the  Supreme  Court  said :  "It  is  objected  that 
the  court  erred  in  giving  the  following  instruction,  as  requested  by 
the  plaintiff  below:  'That  the  proprietors  of  stage  coaches  which 
ply  between  different  places,  and  carry  passengers  for  hire  and  com- 
pensation, are  responsible  for  all  accidents  and  injuries  happening 
to  the  persons  of  the  passengers,  which  could  have  been  prevented 
by  human  care  and  foresight.' 

"This  instruction  contemplates  a  great  degree  of  diligence,  care 
and  foresight  on  the  part  of  stage  proprietors,  but  not  more,  we 
think,  than  sound  public  policy  dictates,  nor  more  than  the  author- 
ities justify.  It  was  held  in  Maury  v.  Talmadge,  2  McLean,  157, 
that  stage  proprietors  are  bound  to  use  the  greatest  care  for  the 
safety  of  passengers ;  that  the  least  negligence  by  the  drivers,  or  the 
want  of  skill,  makes  them  liable.  So  in  McKinney  v,  Neil,  1  Mc- 
Lean, 540  (1),  it  is  decided  that  a  stage  proprietor  is  bound  to 
furnish  good  coaches,  gentle  and  well  broke  horses,  good  harness, 
and  a  prudent,  skillful  driver;  and  is  liable  to  any  passenger  who 
may  receive  any  injury  from  any  defect  in  these  particulars;  and 
is  also  liable  for  the  smallest  degree  of  negligence,  carelessness  or 
want  of  skill  in  the  driver.  With  horses  gentle  and  well  broke, 
with  coaches  and  harness  good  and  strong,  with  drivers  sober, 
prudent  and  skillful,  a  stage  coach  line  might  be  regarded  as  man- 
aged with  human  care  and  foresight.  With  such  an  outfit,  stage 
proprietors,  in  a  level  prairie  country  like  Illinois  and  Iowa,  would 
rarely,  if  ever,  be  called  upon  to  pay  damages  for  personal  injuries 
to  passengers.  In  McKinney  v.  Neil,  1  McLean,  540,  the  upset- 
ting of  a  stage  coach  was  held  to  be  prima  facie  evidence  of  negli- 
gence. That  doctrine  is  especially  appropriate  to  a  level  prairie 
country,  where  nearly  every  accident  may  be  traced  to  drunken  or 
grossly  careless  drivers.     The  instruction  under  consideration    is 

1.     McKinney  v.  Neil,  1  McLean,  540,  is  roported  in  7  Am.  Neg.  Cas. 
612. 
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quite  as  moderate  towards  stage  proprietors  as  the  authorities  would 
justify.     It  appears  to  have  been  extracted  almost  literally  from 
elementary  works,  as  the  settled  doctrine    of  modem    decisions. 
Story  on  Bailm.,  sec.  601.  2  Greenl.  Ev.,  sec.  221 ;  Angell  on  Car- 
riers, sees.  536,  568  and  notes."    As  to  errors  in  reference  to  the 
true  measure  of  damage,  the  court  said :    "These  may  all  be  suffi- 
ciently comprised  under  one  proposition,  which  was  submitted  by 
defendants  below.    They  requested  the  court  to  instruct  the  jury 
that,  no  matter  whether  they  believed  the  driver  to  be  drunk  or 
sober,  the  plaintiff  is  only  entitled  to  the  actual  damage  proved; 
and  that  he  cannot  recover  exemplary  damages  unless  he  proves 
the  acts  of  the  defendants  to  have  been  intentional  and  designed. 
This  doctrine  the  court  refused  to  submit  to  the  jury  as  law.    Upon 
this  point  we  have  some  difficulty  in  arriving*  at  a  conclusion.    If 
Professor  Greenleafs  definition  of  damages  is  to  be  taken  as  the 
uniform  test,  applicable  to  all  cases,  then  we  should  say  that  de- 
fendants submitted  a  correct  proposition,  which  should  have  been 
given  to  the  jury,     Greenleaf  declares,  that :     'Damages  are  given 
as  compensation,  recompense,  satisfaction  to  the  plaintiff  for  the 
injury  actually  received  by  him  from  the  defendant.    They  should 
be  precisely  commensurate  with  the  injury ;  neither  more  nor  less.' 
2  Greenl.  Ev.,  sec.  253.     This  doctrine  in  reference  to  damages  can- 
not be  universal  in  its  application.     It  is  not  appropriate  to  all 
cases  and  to  all  kinds  of  damages.     It  is  not  applicable  to  exemplary 
damages,  nor  to  all  cases  where  damages  cannot  be  ascertained  by 
actual  computation.     *     *    *     In  a  case  of  gross  negligence  on  the 
part  of  a  stage  proprietor,  such  as  the  employment  of  a  known 
drunken  driver,  and  where  a  passenger  has  been  injured  in  conse- 
quence of  such  negligence,  we  think  exemplary  damages  should  be 
entertained.    *     *    *     If  a  stage  proprietor  or  carrier  is  guilty  of 
gross   negligence,   it  amounts  to   that  kind    of  gross    misconduct 
which  will  justify  a  jury  in  giving  exemplary  damages,  even  where 
an  'intent  or  design'  to  do  the  injury  does  not  appear.    The  reason 
and  necessity  for  this  rule  is  becoming  yearly  more  apparent.    The 
consequences  of  such  negligence  on  the  part  of  carriers,  is  becom- 
ing more  and  more  appalling.    The  alarming  increase  of  railroad, 
steamboat  and  stage  disasters,  the  frightful  destruction  of  life,  and 
limbs  and  property,  call  loudly  for  a  strict  enforcement  of  the  most 
exemplary  rules  in  reference  to  common  carriers.     If  a  stage  pro- 
prietor employs  a  driver  known  to  be  drunken  and  careless,  a  more 
severe  measure  of  damage  should  be  awarded  to  the  injured  party, 
than  in  a  case  where  some  degree  of  care  and  diligence  had  been 
exercised  by  the  proprietor.  This  principle  appears  to  be  favored  in 
McKinney  v,  Neil,  1  McLean,  540.  It  was  held  that  the  passenger 
need  show  nothing  more  than  that  the  injury  was  occasioned  by  the 
upsetting  of  the  stage  coach,  in  order  to  sustain  his  action.      It  will 
then  be  incumbent  on  the  defendant  to  show  by  way  of  reducing 
the  damages,  or  in  bar  of  the  action,  the  circumstances  of  the  case. 
We  conclude,  then,  that  in  refusing  the  instructions  referred  to  under 
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this  head,  the  court  did  not  err/'  Judgment  affirmed.  Smith, 
McKiNUY  and  Poor,  appeared  for  appelknts ;  Cook  and  Dillon 
and  Wm.  G.  Woodwa&d^  for  appellee.  Opinion  by  Grbbnb,  J. 
Supreme  Court,  Iowa,  1854.  Frlnk  ft  Co.  ¥•  Coe,  4  G.  Gr. 
(Iowa)  556(1). 


SALES  V.  THE  WESTERN  STAGE  COMPANY. 

Supreme  Court,  Iowa,  1837. 
[Reported  in  4  Iowa,  547.] 

STAGE  (X)ACH  PROPRIETORS— CAJIRIERS  OF  PASSENGERS.— 
It  is  the  duty  of  stage  proprietors,  who  run  a  line  of  coaches  for  the  con- 
veyance ol  passengers,  to  provide  good  coacfhes,  harness  and  horses,  and 
good,  skillful  and  careful  drivers;  and  should  they  fail  to  do  so,  and  t^eir 
passengers  are  injured  by  such  failure  they  are  responsible.  Carriers  of 
passengers  for  hire  are  not  only  to  furnish  good  coaches,  harness  and 
horses,  and  skillful  and  careful  drivers,  but  they  are  to  keep  them  in  good 
repair,  and  to  see  that  their  drivers  drive  with  the  utmost  skill  and  pru- 
dence. They  are  bound  to  exert  the  utmost  skill  and  prudence,  in  con- 
veying their  passengers,  and  are  responsible  for  the  slightest  negligence 
or  want  of  skill,  either  in  themselves  or  their  servants.  They  are  bound 
to  use  such  care  and  diligence,  as  a  most  careful  and  vigilant  man  would 
observe,  in  the  exercise  of  the  utmost  prudence  and  foresight. 

Appeal  from  the  Van  Buren  District  Court. 

Action  brought  to  recover  damages  for  an  injury  sustained  by 
plaintiff,  by  the  upsetting  of  a  stage  coach  in  which  he  was  a  pas- 
senger, and  of  which  the  defendants  were  the  proprietors.  On  the 
trial,  certain  instructions  were  given,  to  which  defendants  excepted, 
and  the  verdict  and  judgment  being  against  them,  they  now  appeal. 
Judgment  affirmed. 

CuNTON  &  PiSHBR  and  Knapp,  Caldwbll  &  Wrioht,  for 
appellants. 

C.  Nbous,  for  appellee. 

Wright,  Ch.  J.  —  Various  exceptions  were  taken  to  the  deci- 
sions and  proceedings  of  the  court  below,  but  appellants  now  ex- 
pressly  waive  all  other  errors  and  seek  to  reverse  this  case,  upon 
the  single  ground  that  the  rule  given  to  the  jury,  as  to  the  care, 

1.    Prink  v.  Coe,  4  G.  Gr.  (Iowa)  Iowa,  491,  9  Am.  Neg.  Czs.9»i,post; 

655,  is  cited  in  Russ  v.  Steamboat  Pershing  v.  Chicago,  B.  &  Q.  R'y 

War  Eagle,  14  Iowa,    863,    9    Am.  Co.,  71  Iowa,  561,  9  Am.  Neg.  Cas. 

Neg.  Cas.  ^^,post;    Moore  v.  Des  94^,  post. 
Moines  &  Fort  Dodge  R'y  Co.,  69 
Ix— 31 
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skill  and  diligence  required  of  them,  as  carriers  of  passengers  lor 
hire,  was  incorrect,  and  not  warranted  by  the  authorities.  The 
instructions  objected  to,  are  as  follows:  "It  is  the  duty  of  stage 
proprietors  who  run  a  line  of  coaches  for  the  conveyance  of  pas- 
sengers, to  provide  good  coaches,  harness  and  horses,  and  good, 
skillful  and  careful  drivers ;  and  should  they  fail  to  do  so,  and  their 
passengers  are  injured  by  such  failure,  the  proprietors  are  respon- 
sible. They  are  not  only  to  furnish  good  coaches,  harness,  horses, 
and  skillful  and  careful  drivers,  but  they  are  to  keep  them  in  good 
repair,  and  are  to  see  that  their  drivers  drive  with  the  utmost  skill 
and  prudence.  Carriers  of  passengers  for  hire  are  bound  to  exert 
the  utmost  skill  and  prudence  in  conveying  their  passengers,  and 
are  responsible  for  the  slightest  negligence  or  want  of  skill  either 
in  themselves  or  their  servants.  They  are  bound  to  use  such  care 
and  diligence  as  a  most  careful  and  vigilant  man  would  observe, 
in  the  exercise  of  the  utmost  prudence  and  foresight." 

It  is  objected,  that  by  the  use  of  the  words  "utmost"  and 
"slightest,"  too  high  a  degree  of  diligence  and  care  is  required  of 
this  class  of  carriers.  A  brief  examination  of  the  authorities,  how- 
ever, will  show  most  conclusively,  that  the  rule  laid  down,  is  well 
sustained  by  the  earlier  as  well  as  later  cases.  We  need  do  nothing 
more  than  refer  to  a  few  of  them.  What  is  said,  as  to  the  duty  of 
such  carriers,  to  furnish  good  coaches,  harness  and  horses,  and  of 
their  being  required  to  keep  them  in  repair,  and  of  their  further 
duty  to  furnish  good  and  skillful  drivers,  is  taken,  almost  word  for 
word,  from  the  case  of  McKinney  v.  Neil,  1  McLean,  550  (1),  in 
which  this  language  will  be  found :  "He  [the  stage  proprietor]  is 
bound  to  provide  good  coaches,  and  harness,  gentle  and  well  broke 
horses,  and  a  skiUful  and  careful  driver.  These  are  obligations 
which  the  law  imposes  on  every  stage  proprietor;  and  if  any  injury 
is  received  by  a  passenger  from  any  defect  in  this  preparation,  the 
proprietor  is  responsible."  To  the  same  effect  are  the  following, 
among  other  authorities:  Story  on  Bailments,  sees.  592,  593; 
Crofts  V.  Waterhouse,  3  Bing.  314  (2) ;  Angell  on  Carriers,  sees. 


McKinney  v.  Neil,  1  McLean, 
.  reported  in  T  Am.  Neg.  Cas. 


m, 

612. 

2.  In  Crofts  v.  Watbrhodsb,  8 
Bins.  314.  319,  it  appeared  that  the 
driver  of  a  stage  coach  gathered  a 
bank,  and  upset  the  coach.  He  had 
passed  the   spot  where  the  accident 


happened  twelve  hours  before,  but  in 
the  interval  a  landmark  had  been  re- 
moved. In  an  action  for  an  injury 
sustained  by  this  accident,  the  judge 
told  die  jury  that  as  there  was  no  ob- 
struction in  the  road,  the  driver 
ought  to  have  kept  widiin  the  limits 
of  it;  and  the  accident  having  been 
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534,  535,  540;  Peck  v.  Neil,  3  McLean,  22;  Stokes  v.  Saltonstall, 
33  Pet.  181  (1);  2  Kent,  601;  2  Greenl.  Ev.,  sec.  221;  IngaUs  v. 
Bills,  9  Met.  1,  Again,  while  the  common  carrier  of  goods  and 
chattels  is  held  liable  for  all  damages  wliich  do  not  fall  within  the 
excepted  eases  of  the  act  of  God  and  the  public  enemy,  the  carrier 
of  passengers  is  not  held  responsible  to  the  same  extent,  so  far  at 
least  as  relates  lo  the  persons  of  his  passengers,  but  he  is  bound  to 
the  iitmoit  care  and  diligence  of  very  cautious  persons,  and  is  re- 
sponsible for  any,  even  the  slightest  neglect.  Story  on  Bailments, 
sec.  601 ;  Christie  v.  Griggs,  2  Camp.  79  (2) ;  Angell  on  Carriers, 
568,  570;  Stokes  v.  Saltonstall,  13  Pet.  181;  Boyce  v.  Anderson,  2 
Pet.  155.  A  few  extracts  from  these  authorities,  will  suffice  to  show 
how  uniform  and  well  settled  the  rule  is  upon  this  subject. 

In  reference  to  the  duty  of  such  carriers  in  respect  to  the  char- 
acter and  competency  of  their  servants,  there  is  an  entire  corres- 
pondence between  the  English  and  American  authorities,  and  this 
duty  is  thus  laid  down  in  3  Mclean,  22 :  "He  that  establishes  a  line 
for  the  conveyance  of  passengers,  and  who  holds  out  inducements 
to  persons  to  travel  in  his  vehicles,  for  which  compensation  is 
charged,  is  bonnd  to  have  skillful  and  prudent  drivers,  and  the 
utmost  skill  and  prudence  of  the  driver  must  be  exercised  to  avoid 
accidents."  And  see  Crofts  v.  Waterhouse,  3  Bing.  821 ;  Farwell 
:,  B.  &  W.  R.  R.  Co.,  4  Met.  49;  Carpue  v.  London  &  B.  R'y  Co., 
5  A.  &  E.  747  (3).    So  in  Angell  on  Carriers,  sec.  568,  it  is  said. 


occasioned  by  bis  deviation,  the 
pl»imifi  was  entitled  to  a  verdict; 
and  1  verdict  ha'ing  been  returned 
accordingly,  the  court  granted  a  new 
triil.  on  .the  ground  that  the  jury 
ifaonld  have  beea  directed  to  con- 
sider whether  or  not  the  deviation 
WIS  the  effect  of  negligence. 

1.  Stokes  V.  Saltonstall,  13  Pet. 
181.  U  reported  io  7  Am.  Neg.  Cas. 
297. 

2.  In     ChrisTIK     f.     GKIGG9,     2 

Camp.  79,  an  action  against  a  pro- 
prietor oi  a  stage  coach  for  negli- 
gence, whereby  the  coach  broke 
down,  and  the  pliintiS,  travelling  by 
It  >i  a  passenger,  was  hurt,  it  was 
held,  to  prove  neBli«nce,  it  is/nwM 
/flrtr  enough  to  give  evidence  of  the 
coach  Having    broken   down;    from 


whtcli  negligence  will  be  presumed. 
3.  The  facts  in  Cakpub  P.  Lomdon 
&.  Brighton  R'y  Co.,  5  Ad  &  E. 
(Q.  B.)  747,  were:  A  railway  com- 
pany was  empowered  to  make  a  rail- 
way, which  all  persons  were  to  have 
the  liberty  of  using  with  carriages, 
on  payment  of  tolls.  The  company 
was  also  empowered  to  provide  loco- 
motive engines,  and  cliarge  for  their 
use,  and  to  use  locomotive  engines 
and  carriages  (or  the  conveyance  of 
passengers,  and  to  charge  for  such 
conveyance,  in  addition  to  the  tolls, 
within  a  limited  amount.  It  was 
enacted  that  no  action  should  be 
prosecuted  against  any  person,  for 
anything  done,  or  omitted  to  b« 
done,  in  pursuance  of  the  act,  or  in 
the  execution  o<  Che  powers  given  by 
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that  the  nature  of  their  undertaking  is  to  carry  safely  and  securely* 
and  though  they  do  not  impliedly  warrant  the  safety  of  passengers 
at  all  events,  yet  they  are  bound  to  the  utmost  care  and  skill  in  the 
performance  of  their  duty.  The  term  here  used  expresses  the  idea 
of  something  beyond  ordinary  care.  The  degree  of  their  responsi- 
bility»  therefore,  is  not  ordinary  care,  which  will  make  them  liable 
for  only  ordinary  neglect,  but  extraordinary  care,  which  renders 
them  liable  for  slight  neglect. 

So  Barbour,  J.,  in  Stokes  v.  Saltonstall,  13  Pet  181,  says,  the 
stage  proprietor  must  have  a  driver  of  competent  skill,  of  good 
habits,  and  in  every  respect  qualified,  and  suitably  prepared  for  the 
business  in  which  he  is  engaged.  Such  driver  must  act  with  the 
utmost  prudence  and  caution ;  and  if  an  injury  is  occasioned  by  the 
least  negligence,  or  want  of  skill  or  prudence,  on  his  part,  the  pro- 
prietor is  liable.  While  such  carriers  do  not  warrant  the  safety 
of  their  passengers  at  all  events,  yet  their  undertaking  and  liability 
go  to  the  extent  that  they  and  their  agents  possess  competent  skill, 
and  that  so  far  as  human  foresight  can  go,  such  passenger  shall  be 
transported  safely.  And  in  Aston  v.  Heaven,  2  Esp.  633  (1),  it  is 
said  that  the  carrier  is  not  liable  where  there  has  been  no  neglig^ce 
or  default  in  the  driver,  but  he  is  answerable  for  the  smallest  negli- 
gence of  such  driver.  In  Story  on  Bailments,  601,  the  inquiry  is 
made  whether  such  carriers  are  bound  to  ordinary  care  and  diligence 
and  liable  for  only  ordinary  neglect,  or  are  they  botmd  to 
extraordinary  care,  and  liable  for  slight  neglect.  The  answer  is 
given  in  these  words :  "Passenger  carriers  bind  themselves  to  carry 
safely  those  whom  they  take  into  their  coaches,  as  far  as  human 
care  and  foresight  will  go,  that  is — for  the  utmost  care  and  dili- 


it,  without  twenty  days'  notice  in 
writing.  A  declaration  against  the 
company  charged  that  they  were 
owners  of  the  railway,  and  of  car- 
riages used  for  the  conveyance  of 
passengers  along  it  for  reward;  that 
the  plaintiff  became  a  passenger  in 
one  of  the  carriages,  for  reward  to 
them;  and  »t  became  their  duty  to 
use  due  care  in  conveying  him. 
Breach,  that  they  did  not  use  due 
care  in  conveying  him,  but  so  negli- 
gently conducted  themselves  in 
carrying  him,  and  managing  the  car- 
riage in  which  he  was  passenger,  the 


train  to  which  it  was  attached,  and 
the  engine,  whereby  it  was  drawn 
upon  the  railway,  that  the  cjirriage 
was  thrown  off  the  rails,  and  the 
plaintiff  injured:  Held^  that  no  no- 
tice of  action  was  necessary,  the 
company  being  sued  in  their  capac- 
ity of  carriers,  and  not  for  anything 
done  or  omitted  under  the  act. 

1.  In  Aston  v.  Heaven,  2  Hsp. 
533,  it  was  held  that  coach  owners 
are  not  liable  for  injuries  happening 
to  passengers  from  accident  or  mis- 
fortune, where  there  has  been  no 
negligence  or  default  in  the  driver. 
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gcnce  of  very  cautious  persons,  and  of  course  they  are  responsible 
for  any,  even  the  slightest  negligence."  And  so  in  McKinney  v, 
Neil,  1  McLean,  540,  "the  driver  must  not  only  be  skillful,  but  he 
is  bound  to  exercise  the  utmost  degree  of  care.  The  least  degree 
of  imprudence,  or  want  of  care  on  his  part,  fixes  the  liability 
of  his  employers.*'  And  see  Camden  &  Amboy  R.  R.  Co. 
V,  Burke,  13  Wend.  626.  And  finally  in  Ingalls  v.  Bills,  9  Met. 
1  (1),  it  is  said:  "That  carriers  of  passengers  for  hire,  are 
bound  to  use  the  utmost  care  and  diligence  in  the  providing  of  safe, 
sufficient  and  suitable  coaches,  harness,  horses  and  coachmen,  in 
order  to  prevent  those  injuries  which  human  foresight  can  g^ard 
against ;  and  that  if  an  accident  happens  from  a  defect  in  the  coach 
which  might  have  been  discovered  and  remedied  upon  the  most 
careful  and  thorough  examination  of  the  coach,  such  accident  must 
be  ascribed  to  negligence,  for  which  the  owner  is  liable,  in  case  of 
injury  to  a  passenger  happening  by  reason  of  such  accident."  And 
see  the  following  cases  to  the  same  effect:  Ware  v.  Gay,  11  Pick. 
106  (2) ;  Ross  v.  Hill,  2  Man.  Granger  &  S.  877  (3) ;  Laing  v. 
Colder,  8  Barr.  479  (4) ;  Hall  v.  Conn.  Steamboat  Co.,  13  Conn. 

319(5). 

We  see  nothing  in  the  instructions  g^ven  in  this  case,  but  what 
is  fully  warranted  from  the  foregoing  authorities,  and  we  have 
found  none  holding  a  less  stringent  rule  (6). 

Judgment  affirmed. 


L   Reported     with     the    MassO" 
ckusetis  cues,  page  426,  posi^  *' 

1    Reported     with    the     Massa- 
ckuiOU  cases,  page  426,  Pest. 

8.  In  Ross  V.  HxUry  2  Man.  Gr. 
k  S.  (C  B.)  877,  an  action  against 
a  cab  proprietor,  the  declaration 
ftated  that  the  plaintiff  hired  the 
vehicle,  and  that,  in  consideration  of 
the  premises,  and  that  the  plaintiff 
with  his  luggage  would  become  a* 
passenger,  and  of  certain  reward,  the 
defendant  promised  the  plaintiff  to 
cany  and  convey  him  and  his  lag- 
gage  safely  and  securely,  and  alleged 
a  loss  of  part  of  the  luggage  by  the 
negligence  of  the  defendant's  ser- 
vant: Heidf  that  the  declaration  was 
soffidettt  to  charge  the  defendant  for 


a  breach  of  his  implied  duty  to  use 
an  ordinary  degree  of  care,  the 
words  safely  and  securely  not  neces- 
sarily importing  a  more  extended 
liability. 

4.  Reported  with  the  PennsyU 
vania  cases  in  volume  10. 

6.  Hall  tr.  Conn.  Steamboat  Co., 
13  Conn.  319,  is  reported  in  this  vol- 
ume, page  136,  ante* 

6.  Sales  v.  Western  Stage  Co., 
4  Iowa,  547,  is  cited  in  Russ  v. 
Steamboat  War  Eagle,  14  Iowa,  363, 
9  Am.  Neg.  Cas.  926,  post;  Moore  v. 
Des  Moines  &  Fort  Dodge  R*y  Co., 
69  Iowa,  491,  9  Am.  Neg.  Cas.  894, 
post;  Pershing  v,  Chicago,  B.  &  Q. 
R'y  Co.,  71  Iowa,  561,  9  Am.  Neg. 
Cas.  887,  post. 
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INJURED  ON  BOAT— PASSENGER  RESTING  ARM  ON 
WINDOW  SILL  OF  LADIES'  CABIN.  — In  an  action  to  re- 
cover damages  against  defendant  as  a  common  carrier  of  passen- 
gers, for  the  breaking  of  the  arm  of  plaintiff's  wife,  while  a  pas- 
senger on  defendant's  boat,  plaintiff  recovered  judgment  for  $3,000 
from  which  defendant  appealed.  On  appeal  the  Supreme  Court  in 
discussing  the  errors  assigned,  said:  "On  the  trial  a  material 
starting  point  was  to  ascertain  and  determine  the  true  character  of 
the  contract  under  which  plaintiffs  took  passage  upon  the  boat 
They  claimed  that  defendant  undertook  to  carry  them  from  Dubuque 
to  St.  Paul  and  back,  as  an  entire  trip,  they  having  the  privilege 
to  remain  on  the  boat  as  such  passengers  while  the  boat  was  at  St. 
Paul.  The  injury  sustained  by  the  wife  occurred  some  two  or  three 
hours  after  the  boat  landed  at  St.  Paul,  and  while  she  was  in  port 
Defendant  claims  that  there  was  no  contract  for  the  round  trip,  but 
that  plaintiffs  took  passage  for  St.  Paul,  and  paid  for  that  alone; 
that  at  the  time  of  the  injury  the  boat  had  fulfilled  her  contract, 
and  that  plaintiffs  were  then  on  the  boat  as  invited  guests  and  not 
as  passengers.  If  the  latter  was  the  character  of  the  undertaking 
it  is  conceded  that  the  court  below  ruled  correctly  in  holding  that 
defendant  would  not  be  liable  except  for  the  gross  negligence  of 
her  officers  and  crew.  If  the  former,  it  is  claimed  that  the  boat 
was  held  to  the  utmost  diligence  and  care,  and  would  be  liable  for 
slight  negligence.  As  to  the  contract,  several  witnesses  testified 
for  the  defendant  as  well  as  plaintiffs,  and  the  court  instructed  the 
jury  as  follows :  *If  the  jury  believe  from  the  testimony  of  Piper 
that  he  was  authorized  to  engage  the  passage  of  plaintiffs  to  St. 
Paul  and  back,  and  did  so  ,*  and  that  in  pursuance  of  such  agree- 
ment the  plaintiffs  went  on  board  the  defendant  [steamboat]  and 
started  on  the  passage,  it  is  immaterial  at  what  time  the  fare  was 
paid,  provided  it  was  paid  when  demanded  by  the  officers,  and  it  is 
also  immaterial  whether  part  of  the  fare  was  paid  on  the  up  trip 
and  part  on  the  down,  or  all  at  one  time.'  Second.  This  suit  rests 
upon  the  allegations  in  the  petition  of  a  contract  between  the  parties 
for  carrying  the  plaintiffs  from  Dubuque  to  St.  Paul  and  back. 
That  the  jury  must  find  such  a  contract  between  persons  authorized 
to  enter  into  the  same.  That  such  a  contract  to  be  binding  must 
be  reciprocal  and  so  made  as  to  be  binding  upon  Russ  to  pay.  the 
fare,  whether  he  went  or  not,  and  that  unless  such  a  contract  was 
entered  into,  'they  must  find  for  the  defendant.'  Under  these  in- 
structions, it  is  claimed  by  the  defendant  that  the  verdict  was  con- 
trary to  the  evidence,  for  that  the  testimony  did  not  show  such  con- 
tract. In  this  view,  however,  we  cannot  concur.  There  was  cer- 
tainly testimony  from  which  the  jury  could  fairly  and  justly  con- 
clude that  such  a  contract  was  made.  It  is  not  for  us  to  say 
whether  the  evidence  upon  this  point  preponderates  in  favor  of  the 
finding ;  for  the  verdict  must  be  upheld,  according  to  well  settled 
rules,  unless  we  are  satisfied  that  the  discretion  vested  in  the  District 
Court  has  been  abused.    And  to  justify  this  conclusion,  it  is  well 
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settled  that  it  must  appear  that  the  verdict  was  clearly  against  the 
weight  of  evidence.  Jourdan  v.  Reed,  1  Iowa,  135 ;    Freeman    v, 
Rich,  1  Iowa,  504 ;  Schumacher  et  ux.  v.  Gelpeke,  11  lawa,  84,  and 
the  cases  there  cited.    Two  considerations  may  be  briefly  suggested 
as  applied  to  this  point.     It  was  the  duty  of  the  jury  to  ascertain 
the  contract  from  all  the  testimony  and  all  the  circumstances  of  the 
case.    The  words  'round  trip,'  or  'contract,'  may  not  have  been 
used,  nor  were  they  necessary.     The  question  is,  what  did  the  parties 
intend?    Did  plaintiffs  have  good  reason  to  believe  from  the  conduct 
and  language  of  the  officers  of  the  boat,  that  they  had  a  contract 
for  the  round  trip,  and  did  they  hence  believe   that   such   a   con- 
tract had  been  made?     If  so,  and  they  acted  upon  it,  the  contract 
was  complete.    And  that  this  was  the  understanding,  we  think  the 
jury  might  very  justly  conclude.    Then,  again,  the  most  that  can 
be  claimed  is  that  the  testimony  is  conflicting.     And  yet,  it  is  not 
more  so  than  many  cases  coming  under  our  observation.     Indeed, 
in  a  case  so  warmly  contested  as  this,  involving  so  much  where 
witnesses  testify  years  after  the  occurrence,  conflict  or  disagreement 
may  almost  be  said  to  be  the  rule,  and  entire  agreement  the  excep- 
tion.   To  reconcile  the  different  versions  of  the  transaction  as  de- 
tailed by  the  witnesses,  and  arrive  at  the  truth  in  the  premises,  was 
the  duty  of  the  jury,  and  we  are  not  at  liberty  to  interfere  with  their 
finding,  unless  a  much  stronger  case  is  made  than  is  presented  in 
this  record.     Then,  as  to  the  instructions  above  quoted,  we  do  not 
see  how,  taking  them  both  together,  they  could  reasonably  have 
been  more  favorable  to  defendant.    They  clearly  state  the  law  gov- 
erning the  point  most  controverted,  and  the  jury  could  not  mistake 
their  duty.     If  they  found  the  contract  as  claimed  by  plaintiffs,  then 
the  first  instruction  was  their  guide.     If  as  claimed  by  defendant, 
then  according  to  the  second  instruction,  they  had  no  further  inquiry 
to  make.     It  does  not  appear  that,  by  the  custom  of  the  boat  or 
otherwise,  the  prepayment  of  the  fare  was  necessary  to  obligate 
defendant  to  carry  passengers  the  round  trip,  and  therefore,  if  it 
was  paid  when  demanded,  the  contract  in  its  essence  was  complied 
with.    Nor  would  the  liability  of  the  boat  be  changed  by  the  fact 
that  because  of  the  accident  to  the  wife,  no  fare  was  exacted  for  her 
return  to  Dubuque.    But  it  is  said  that  these  instructions  are  in 
conflict  with  others.    Thus   it   is   claimed   that   while   the   court 
charged  as  above  quoted,  'that  it  is  immaterial  at  what  time  the 
fare  was  paid'  the  jury  were  afterwards  told  to  look  'to  the  time 
and  manner  of  payment,  and  to  draw  their  conclusions  whether  the 
fare  being  paid  at  two  separate  and  distinct  times,  and  in  two  sep- 
arate amounts,  were  not  proof  of  two  separate  and  distinct  con- 
tracts/   In  these  instructions,  however,  there  is  no  necessary,  nor, 
to  our  minds,  even  apparent  conflict.    The  first    recognizes    the 
nile  that  the  time  of  payment  is  immaterial  so  far  as  it  affects  the 
legal  liability  of  defendant.    The  latter  only  refers  to  certain  cir- 
cumstances bearing  more  or  less  remotely,  as  matter  of  evidence, 
upon  the  contract  as  it  was   claimed   by  the   respective   parties. 
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Again,  while  the  charge  of  the  court  as  found  on  page  103  of  the 
record  (following  Sullivan  v.  P.  &  R.  Co.,  Am.  Law  Reg., 
April,  1858)  is  not  questioned,  yet  it  is  claimed  that  the  fifth  and 
sixth  instructions  asked  by  the  defendant  were  the  same  in  prin- 
ciple, and  that  their  refusal  was  calculated  to  mislead  and  confuse 
the  jury.  If  this  was  true,  it  would  be  no  cause  for  reversing  the 
case,  for  the  court  was  not  bound  to  give  an  instruction  which  had 
already  been  covered  by  the  instructions  in  chief.  Raver  v.  Web- 
ster et  al.,  3  Iowa,  502 ;  Moffitt  v.  Cressler,  8  Iowa,  122.  But  the 
instructions  were  not  the  same  in  substance,  and  those  asked,  as 
applied  to  the  case,  were  properly  refused.  They  assume  that  there 
was  no  contract  for  the  round  trip,  and  that  when  the  boat  arrived 
at  St.  Paul,  and  a  reasonable  time  had  elapsed  for  the  passengers 
to  leave,  the  protection  of  the  defendant  ceased.  If  the  proposition 
had  been  stated  hypothetically  there  might  have  been  some  pro- 
priety in  asking  it.  But  when  it  assumed  as  true,  the  very  position 
claimed  by  defendant,  and  based  thereon  the  relative  duties  and 
liabilities  of  the  parties,  its  refusal  was  clearly  not  error. 

"In  the  second  place  we  are  to  consider  so  much  of  the  instruc- 
tions as  present  the  duties  of  common  carriers,  for  what  negligence 
they  are  liable,  and  the  duty  of  passengers  before  the  carrier  can 
be  made  liable.  These  instructions  are  very  full  and  do  no  more 
than  to  enunciate  what  we  understand  to  be  well  established,  by  all 
the  text  writers  and  best  considered  cases,  as  the  law  governing 
such  liability.  To  quote  these  instructions  at  length  and  show  their 
entire  agreement  with  the  law  as  thus  settled,  would  serve  no  needful 
purpose  at  this  time.  The  rules  governing  and  many  of  the  authori- 
ties applicable  will  be  found  in  Sales  v.  The  Western  Stage  Company, 
4  Iowa,  547  (1).  We  do  not  understand  that  any  of  the  instructions 
given  in  this  case,  exact  a  greater  degree  of  care,  prudence  or  fore- 
sight, than  is  required  in  that ;  and  to  the  law  as  there  stated,  there 
is  no  just  exception.  And  see  Frink  &  Co.  v.  Coe,  4  G.  Greene, 
555  (2) ;  West  v.  The  Steamboat  Beriin,  3  Iowa,  532." 

On  the  question  of  damages  the  court  held  that  the  verdict  was 
not  so  excessive  as  to  entitle  defendant  to  a  new  trial. 

It  was  claimed  that  the  charge  was  not  confined  to  the  law  (3). 
The  Supreme  Court  on  this  point  said :  "It  seems  from  all  the  testi- 
mony that  Mrs.  Russ  was  sitting  in  the  stem  of  the  boat,  with  her 
arm  resting  on  and  projecting  out  of  the  window.  While  thus 
seated  a  derrick  and  yawl  fell,  and  one  of  the  guys  struck  upon  her 
arm  thus  projecting  (4).     In  the  introductory  part  of  the  charge. 


1.  Reported  in  9  Am.  Neg.  Gas. 
321,  ante. 

2.  An  abstract  of  this  case  appears 
in  this  volume,  page  319,  ante. 

3.  When  the  cause  was  first  tried, 
there  was  a  verdict  for  plaintiff  for 
$2,600,  which  was  reversed  on  the 
ground  that  the  charge  of  the  court 


was  not  confined  to  the  law.    9  Iowa, 
274. 

4.  In  Shbrman  v.  Wbstsrk 
Stags  Co.,  24  Iowa,  515  (1868),  it 
appeared  that  plaintiff's  intestate  was 
thrown  from  a  boat  which  capsized 
in  crossing  a  swollen  stream,  and  she 
was    drowned.    The    boat    was    in 
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the  court  in  speaking  of  the  undisputed  facts,  stated  there  was  no 
controversy  but  that  the  injury  'occurred  while  Mrs.  Russ  was  sit- 
ting in  the  recess  behind  the  ladies'  cabin  with  her  arm  on  the 
window  sill.*  It  is  objected  that  this  was  an  error  in  fact,  for  the 
reason  that  the  arm  was  not  on  the  sill,  but  extending  beyond  it. 
The  point  made  is  not  appreciable,  for  though  the  arm  may  have 
projected,  it  did,  nevertheless,  rest  on  the  sill  of  the  window.  In 
this  matter  all  the  witnesses  agree,  and  there  is  no  room  for  the  least 
controversy.  The  court  but  stated  what  neither  party  could,  under 
the  testimony,  possibly  deny.*'  Judgment  affirmed.  Petition  for  re- 
hearing overruled.  Opinion  by  Wmoht,  J.  Wimon,  Utlby  & 
DouD  and  Bisssi«i«  &  Shiras,  appeared  for  appellants;  Hknry 
S.  JSNNIN08»    for    appellee.     Supreme    Court,     Iowa,    December 

Term,   1862.    R1188   6t  OX.  Y.    The  Steamboat  War  Eagle, 

14  Iowa,  363. 

NON  -  TRANSFERABLE  TICKET  —  PERSON  USING 
TICKET  ISSUED  TO  ANOTHER  INJURED  ON  TRAIN  — 
TRESPASSER. —  In  an  action  to  recover  damages  for  injury  to  a 
passenger  alleged  to  have  been  received  by  being  thrown  against 
a  cupola  platform  while  the  train  was  being  coupled  the  plaintiff 
recovered  verdict  and  judgment  The  action  was  brought  origi- 
nally by  John  Way,  the  injured  person,  but  he  having  died,  his  admin- 
istrator was  substituted  as  plaintiff.  Defendant  appealed.  The 
Supreme  Court,  in  reviewing  the  case  and  discussing  the  question 
whether  the  plaintiffs  intestate  was  a  passenger  or  trespasser,  in  the 


charge  of  one  of  defendant's  em- 
ployees, and  was  used  to  convey  pas- 
senfi^ers  from  defendant's  stage  coach 
to  a  point  across  the  river.  Trial  re- 
sulted in  verdict  and  judgment  for 
plaintiff  for  $8,000.  The  defense  was 
that  the  action  was  barred  by  statute 
of  limitations;  that  the  person  in 
charge  of  the  boat  was  not  the  ser- 
vant of  defendant;  and  that  the  con- 
duct of  the  deceased  contributed 
directly  to  the  accident  Plaintiff 
was  appointed  administrator  of  the 
estate  of  his  deceased  wife,  about 
four  years  after  the  accident,  and  as 
such  commenced  the  action.  On 
appeal  by  defendants  the  judgment 
was  modified  and  affirmed  on  the 
plaintiff  agreeing  to  remit  from  the 
amount  all  except  $5,000.  Judgment 
for  $5,000.  The  court  held  that  the 
action  was  not  barred  by  the  statute 


of  limitations,  the  statute  not  begins 
ning  to  run  until  the  appointment  of 
the  administrator,  and  that  the  ques- 
tion of  contributory  negligence,  on 
which  there  was  conflicting  evidence, 
was  for  the  jury  to  determine,  their 
finding  being  conclusive. 

In  Shsrman  v.  Wsstsrn  Stack 
Co.,  22  Iowa,  556  (1867),  an  action 
between  the  same  parties  on  the 
same  cause,  as  above  stated,  the 
court  held  that  the  statute  of  limita- 
tions applied,  as  the  action  was  for 
tort  and  came  within  the  class  which 
must  be  brought  within  two  years, 
and  demurrer  to  the  petition  was 
sustained. 

See  Ksixow  v.  Csnt&ax,  Iowa 
R'vCc,  68  Iowa,  470,  reported  in 
tfaia  volume,  page  882,  post,  o^remling 
Sherman  v.  Western  Stage  Co., 
supra. 
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course  of  its  opinion  said :  "In  April,  1881,  the  decedent  took 
passage  upon  a  freight  train  at  Monroe,  Jasper  county,  for  Oska- 
loosa.  In  payment  of  his  fare,  he  presented  a  mileage  ticket,  which 
had  been  issued  to  one  R.  G.  Forgrave,  at  commutation  rates.  The 
conductor  of  the  train,  without  knowledge  that  Way  was  not  For- 
grave, detached  the  coupons  for  his  passage.  Printed  upon  the 
ticket  were  several  conditions,  and  also  a  printed  acceptance  of  the 
conditions,  which  was  signed  by  Forgrave,  and  the  whole  was  de- 
nominated a  contract.  One  of  the  conditions  is  in  these  words: 
*This  ticket  is  positively  not  transferable,  and,  if  presented  by  any 
other  person  than  the  person  whose  name  appears  on  the  inside  of 
the  cover,  and  whose  signature  is  attached  below,  it  is  forfeited  to 
the  company.' 

"The  defendant's  theory  upon  the  trial  below  was,  that  the  de- 
cedent was  not  a  passenger  within  the  meaning  of  the  law,  and  asked 
the  court  to  instruct  accordingly.  This  the  court  refused  to  do,  and 
gave  an  instruction  in  these  words :  'If  you  find  from  the  evidence 
that  the  decedent  was  injured  to  the  damage  of  his  estate  substan- 
tially as  alleged,  and  that  he  was  at  that  time  riding  in  a  caboose  in 
the  defendant's  train,  on  the  mileage  ticket  in  evidence,  issued  by 
the  defendant  to  R.  G.  Forgrave,  and  that,  upon  its  presentation  in 
payment  for  transportation,  the  conductor  of  the  train  accepted  the 
ticket,  and  recognized  and  treated  the  decedent  as  a  passenger,  the 
defendant's  duties  and  obligations  were,  and  its  liabilities  now  are, 
the  same  as  if  the  ticket  had  been  issued  to  the  decedent,  whether 
prior  to  the  accident  he  disclosed  to,  or  the  conductor  knew,  his 
identity  or  not.' 

"In  respect  to  the  measure  of  care  which  common  carriers  owe  to 
passengers,  the  court  gave  an  instruction  as  follows:  'Common 
carriers  of  persons  are  required  to  do  all  that  human  care,  vigilance 
and  foresight  can  reasonably  do,  in  view  of  the  character  and  mode 
of  conveyance  adopted,  to  prevent  accident  to  passengers.  Not  the 
utmost  degree  of  care  which  the  human  mind  is  capable  of  invent- 
ing, but  the  highest  degree  of  care  and  diligence  which  is  reason- 
ably practicable  under  the  circumstances,  is  what  is  required.' 

"The  giving  of  these  instructions  is  assigned  as  error.  The  de- 
fendant insists  that  the  contract  relied  upon,  as  constituting  the  re- 
lation of  common  carrier  and  passenger,  was  obtained  by  imposi- 
tion and  virtual  misrepresentation,  and,  it  being  now  repudiated  by 
the  company  by  a  denial  by  it  of  its  liability,  the  plaintiff  cannot  be 
allowed  to  set  it  up  as  binding  upon  the  company ;  and  that,  if  the 
relation  of  common  carrier  and  passenger  did  not  exist,  the  com- 
pany did  not  owe  the  decedent  the  measure  of  care  set  forth  in  the 
instruction. 

"It  appears  to  us  that  the  defendant's  position  in  this  respect  is 
well  taken.  When  the  decedent  presented  the  ticket,  we  must  pre- 
sume that  he  intended  to  be  understood  as  claiming  that  he  had  a 
right  to  travel  upon  it.  This  claim  involved  the  claim  that  he  was 
Forgrave,  for  the  ticket  showed  upon  its  face  that  no  one  had  a 
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right  to  travel  upon  it  but  Forgrave.  By  the  presentation  of  the 
ticket,  the  decedent  falsely  personated  Forgrave,  with  the  intention 
of  deceiving  the  company ;  and  he  did  deceive  it,  and  to  its  injury, 
for,  by  reason  of  the  deception,  he  escaped  the  payment  of  the  full 
rate  with  which  he  was  otherwise  chargeable. 

"It  is  not  material,  then,  that  the  decedent  obtained  the  conduc- 
tor's consent.  Whether  his  consent  would  have  bound  the  com- 
pany, if  he  had  known  that  the  decedent  was  not  Forgrave,  we  need 
not  inquire ;  it  certainly  did  not  under  the  circumstances  shown. 
The  only  relation  existing  between  the  decedent  and  the  company 
having  been  induced  by  fraud,  he  cannot  be  allowed  to  set  up  that 
relation  against  the  company  as  a  basis  of  recovery.  He  was,  then, 
at  the  time  of  the  injury,  in  the  car,  without  the  rights  of  a  passen- 
ger, and  without  the  right  to  be  there  at  all.  We  do  not  say  that 
it  is  necessary  that  a  person  should  pay  fare  to  be  entitled  to  the 
rights  of  a  passenger.  It  is  sufficient,  probably,  if  he  has  the  con- 
sent of  the  company  fairly  obtained.  But  no  one  would  claim  that 
a  mere  trespasser  has  such  rights ;  and  it  appears  to  us  to  be  well 
settled  that  consent  obtained  by  fraud  is  equally  unavailing. 

"The  plaintiff  insists  that  the  extraordinary  care  described  in  the 
instruction  does  not  become  due  from  common  carriers  by  reason 
of  any  contract,  but  simply  by  a  rule  of  law  which  enforces  the  duty 
upon  broader  grounds.  It  is  not  important  to  inquire  precisely 
how  the  duty  arises.  However  it  arises,  the  duty  is  one  which  the 
common  carrier  owes  only  to  passengers,  and  if,  as  we  hold,  the 
decedent  did  not  sustain  that  relation  within  the  meaning  of  the 
law,  the  company  did  not  owe  that  duty  to  him,  and  that  is  the  end 
of  the  inquiry.  The  doctrine  which  we  announce  was  very  clearly 
expressed  in  T.,  W.  &  W.  R.  Co.  v,  Beggs,  85  111.  80  (1).  In  that 
case  the  court  said :    'Was  defendant  a  passenger   on   that   train 


L  A  note  of  the  case  of  Toledo, 
W.  &  W.  R'y  Co.  V,  Bcggs.  85  III. 
80,  ai>pears  in  this  volume,  page  227, 

Among  other  cases  cited  by  the 
court  are:  Union  Pac.  R'y  Co.  v 
Nichols,  8  Kan.  506;  T.  W.  &  W.  R 
Co.  V.  Brooks,  81  in.  292;  M.  &  C 
R.  Co.  V.  Chastine,  54  Miss.  503 
Creed  v.  Pcnn.  R.  Co.,  86  Pa.  St 
M»;  Rclf  V.  Rupp,  3  W.  &  S.  21; 
Hayes  v.  Wells,  Fjirgo  &  Co.,  23  Cal. 
185. 

The  plaintiff  cited  and  relied  upon 
Bisien  V.  R,  R.  Co.,  22  N.  Y.  308; 
Washburn  v.  Na^ville,  etc.,  R.  Co., 
3  Head,  638;  Jacot>s  v.  St  Paul,  etc., 
1^  Co^  20  Minn.  125;  Penn.  R.  Co. 


V.  Brooks,  57  Pa.  St  346;  Wilton  v. 
Middlesex  R.  Co.,  107  M^iss.  108; 
Flint,  etc.,  R.  Co.  v.  Weir,  37  Mich. 
Ill;  Dunn  v.  Grand  Trunk  R'y  Co., 
58  Me.  192;  Edgerton  v,  N.  Y.,  etc., 
R.  Co.,  39  N.  Y.  227;  Gregory  r. 
Burlington,  etc.,  R.  Co.,  10  Neb. 
250;  Great  Northern  R'y  Co.  v.  Har- 
rison, 10  Exch.  376.  But  none  of 
these  cases  hold  that  the  extraordi- 
nary care  described  in  the  instruc- 
tion given  is  due  to  a  person  not  a 
passenger,  and  none  of  them  hold 
that  the  relation  of  passenger  can  be 
insisted  upon^  where  the  company 
shows  affirmatively,  as  a  defense, 
that  the  company's  consent  was  ob* 
tained  by  fraud. 
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in  the  true  sense  of  that  term?  He  was  travelling  on  a  free  pass 
issued  to  one  James  Short,  and  not  transferable,  and  passed  himself 
as  the  person  named  in  the  pass.  By  his  fraud  he  was  riding  on 
the  car.  Under  such  circumstances,  the  company  could  only  be 
held  liable  for  gross  negligence,  which  would  amount  to  willful  in- 
jury'(1).     *     *     * 

"Another  position  taken  by  the  plaintiff  is  that  the  ticket  provides 
its  own  penalty  for  its  violation,  to  wit,  a  forfeiture,  and  that  no 
other  penalty  can  be  added.  But  the  question  before  us  is  not  as  to 
the  enforcement  of  a  penalty  by  the  company,  but  as  to  whether 
the  decedent  acquired  the  rights  of  a  passenger.  The  right  of  the 
company  to  insist  that  he  did  not,  if  he  never  properly  acquired  the 
consent  of  the  company  to  carry  him  as  such,  is  independent  of  any 
question  of  penalty.  We  think  that  the  instruction  given  by  the  court 
is  erroneous,  and  that  the  judgment  must  be  reversed."  Opinion  by 
Adams,  J.  M.  A.  Low>  appeared  for  appellant;  John  P.  Lacbt, 
for  appellee.     Supreme  Courts   latva,  June  Term,   1884.     Way  ▼• 

Chicago,  Boek  island  ft  Paeiflc  R.  B.  Co.,  64  Iowa,  48  (2). 


f 
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Among  actions  in  Iowa  relating  to  Injuries  to  Persons  on  Trains  are  the 
following: 

TuTTLE  V.  Chicago,  Rock  Island  &  Pacific  R.  R.  Co.,  48 
Iowa,  236  (1878),  was  an  action  for  damages  for  injuries  sustained 
by  a  passenger  in  a  collision,  due  to  two  of  the  cars  separating  from 
the  train  and  finally  running  into  the  other  cars.  Trial  resulted  in 
verdict  and  judgment  for  plaintiff  for  $2,500.  On  appeal  judgment 
reversed  for  erroneous  instruction  that  it  devolved  upon  defendant 
to  satisfactorily  explain  accident,  and  in  absence  of  such  explana- 
tion negligence  would  be  presumed  against  it. 

On  a  former  appeal  in  this  case  judgment  for  plaintiff  was  re- 
versed because  plaintiff  was  allowed  to  recover  on  account  of  loss 
of  time  and  expenses  incurred  and  paid  by  her  husband.  TdTTlb 
V.  Chicago,  Rock  Island  &  Pacific  R.  R.  Co.,  42  Iowa,  518 
(1876). 

Kbixow  v.  Central  Iowa  R'y  Co.,  68  Iowa,  470  (1886),  was 
an  action  for  damages  for  death  of  plaintiff's  intestate  who  was  killed 


1.     Ross  p.  DBS   MOINBS  VaIXSY 

R.  R.  Co.,  39  Iowa,  246  (1874),  was 
an  action  for  damages  for  death  of 
person  who  was  killed  while  riding 
on  defendant's  train,  travelling  on  a 
free  pass.  Trial  resulted  in  verdict 
and  judgment  for  plaintiff  for  $10,000. 
On  appeal  it  was  held  that  defendant 
was  liable  for  injuries,  notwithstand- 
ing special  contract  avoiding  liability 
for  negligence.    Judgment   modified 


as  to  damages,  on  plaintiff  remitting 
the  excess  over  |5,000.  Judgment 
for  $5,000  affirmed. 

2.  On  a  subsequent  trial  of  this 
action  plaintiff  had  verdict  and  judg- 
ment which,  on  appeal,  was  reversed, 
the  verdict  being  contrary  to  the  in- 
structions of  the  court.  Way  v. 
Chicago,  Rock  Isi#Ain>  &  Pacific 
R'Y  Co..  73  Iowa,  463  (1887). 


CARRIER  OF  PERSONS.  333 

in  a  collision  while  a  passenger  on  defendant's  train.  Trial  by  jury ; 
verdict  for  defendant.  Motion  for  new  trial  sustained  as  to  one 
out  of  twenty  one  grounds  alleged  for  setting  aside  the  verdict.  Ap- 
peal by  both  parties.  The  Supreme  Court  sustained  the  decision 
of  the  Cerro  Gordo  Circuit  Court  in  setting  aside  verdict  and  grant- 
ing new  trial,  erroneous  instructions  as  to  negligence  having  been 
given.    Judgment  affirmed. 

On  the  question  of  survival  of  action  the  Supreme  Court  ren- 
dered an  opinion  overruling  the  point  stated  in  Sherman  v.  Western 
Stage  Co.,  24  Iowa,  515,  where  a  majority  of  the  court  were  of 
the  opinion  that  a  cause  of  action  did  not  accrue  in  favor  of  the  de- 
ceased for  the  injury.  In  that  case  deceased  lived  for  about  ten 
minutes  after  the  happening  of  the  accident.  In  the  Kellow  case 
the  interval  between  injury  and  death  was  shorter  than  that  in  the 
Sherman  case,  and  it  was  held  that  where  the  injured  person  sur- 
vived but  a  moment  a  cause  of  action,  which  survives  to  his  repre- 
sentatives, accrues  to  him  as  if  he  had  lived  for  a  month  or  a  year 
thereafter. 

See  Sherman  v.  Western  Stage  Co.,  24  Iowa,  515,  reported  in 
this  volume,  page  328»  ante. 

QUACKBNBUSH  V.      CHICAGO  &  NORTHWBSTBRK   R't  Co., 

73  Iowa,  468  (1887),  was  an  action  for  injuries  sustained  by  plain- 
tiff while  a  passenger  on  defendant's  train,  due  to  negligent  manner 
of  coupling  the  train,  whereby  the  moving  cars  were  thrown  back 
with  such  force  against  the  standing  cars  that  plaintiff,  who  was 
sitting  in  a  chair  in  the  caboose,  was  thrown  against  the  stove  and 
his  nose  injured.  Trial  resulted  in  verdict  and  judgment  for  plain- 
tiff. On  appeal  judgment  was  affirmed,  the  court  holding  that  the 
evidence  showed  negligent  handling  of  the  cars ;  also  that  plaintiff 
was  not  guilty  of  contributory  negligence  in  sitting  on  a  chair  which 
was  in  the  caboose,  although  there  was  a  stationary  seat  around  the 
sides  of  the  caboose  for  the  use  of  passengers. 

In  BuLKB  V.  Burlington,  Cedar  Rapids  &  Northern  R'y 
Co.,  78  Iowa,  57  (1889),  an  action  for  damages  for  death  of  plain- 
tiff's intestate,  who  was  killed  in  a  collision  while  travelling  in  a 
show  car  containing  the  properties  of  the  play  in  which  the  de- 
ceased was  a  performer.  The  plaintiff's  intestate  had  a  first-class 
ticket  for  the  passenger  train,  but  in  the  evening,  he  with  others  of 
the  company,  went  to  bed  in  the  show  car,  but  was  told  by  the  con- 
ductor that  he  must  not  ride  there,  that  it  was  dangerous  and  against 
the  railroad  rules.  He,  however,  remained  there  and  was  subse- 
quently killed  in  the  collision  which  occurred,  none  of  the  persons 
in  the  passenger  coaches  being  injured.  On  the  trial  there  was 
judgment  for  plaintiff  but,  on  appeal,  this  was  reversed,  the  court 
holding  that  there  was  no  evidence  to  justify  verdict  against  de- 
fendant and  that  the  plaintiff's  intestate  was  guilty  of  contributory 
negligence  in  riding  in  an  unsafe  place. 

On  a  subsequent  trial  of  the  action,  plaintiff  recovered  judgment 
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which,  on  appeal,  was  affirmed.  There  was  a  radical  difference  in 
the  evidence  on  the  last  trial  from  that  offered  on  the  first,  as  to  the 
build  of  the  show  car,  and  the  warning  given  by  the  conductor  as 
to  dangerous  place.  On  the  last  trial  it  was  shown  that  it  was  the 
duty  of  plaintiff's  intestate  to  ride  in  the  show  car.  The  question 
of  contributory  negligence  was  properly  left  to  the  jury  and  their 
verdict  on  that  issue  could  not  be  disturbed  on  appeal.  Bi«akb  v. 
BuKLiNGTON,  Cbdail  Rapids  &  NoKTHBRN  R'y  Co.,  89  lowa,  8. 


ill  • 


GE 


MOORE  V.  DES    MOINES  AND  FORT 

RAILWAY  COMPANY. 

Supreme  Courts  lowa^  October  Term,  i886. 
[Reported  in  69  Iowa,  491.] 

DERAILMENT  OF  TRAIN— DAMAGES— ERRONEOUS  INSTRUC- 
TION. — In  an  action  to  recover  damages  for  injuries  sustained  by  plain- 
tiff by  reason  of  defendant's  train,  on  which  he  was  a  passenger,  being 
thrown  from  th<e  track,  it  was  held  error  to  instruct  jury  that  if  a  certain 
part  of  plaintiffs  injuries  was  not  caused  by  the  accident  he  could  not 
recover  in  the  action,  although  he  had  suffered  other  injuries,  and  such 
error  was  not  cured  by  ^another  instruction  that  if  the  jury  found  for 
plaintiff  they  should  award  damages  for  all  the  injuries  suffered  by 
him  (1). 

Appbal   from  Dallas  Circuit   Court.    The   facts  appear  in  the 
opinion.    Judgment  reversed. 
Cardbi.1.  &  Shortut,  for  appellant. 
Nou&SB,  Kauppman  &  GxTBRNSBY,  for  appellee. 


1.  Freight  train  derailed—Stock' 
men  injured.—ln  Hydb  (Adm'r)  r. 
Wabash,  St.  I/>nis  &  Pacipic  R'y 
Co.,  61  Iowa,  441  (1883),  an  action 
for  damages  for  the  death  of  plain- 
tiff's intestate,  a  stockman,  who  was 
killed  by  reason  of  the  car  in  which 
he  was  riding  being  thrown  from  the 
track  as  it  was  crossing  a  bridge 
over  the  Missouri  river  at  St. 
Charles,  Missouri,  the  court  held 
that  the  injury  occurring  in  Missouri, 
and  plaintiff  failing  to  show  that  by 
the  laws  of  that  State  the  action 
could  be  maintained  by  the  admin- 
istrator, an  action  could  not  be  main- 
tained in  this  State. 

In  Pl^YBR  V.  BURUNGTON,  CBDAR 


Rapids  &  Northbrn  R'y  Co.,  62 
Iowa,  723  (1883),  plaintiff,  a  stock- 
man, was  injured  in  a  derailment  of 
the  freight  train  on  which  he  was 
riding.  It  appeared  that  he  boarded 
the  freight  car,  although  he  had  time 
to  get  on  the  caboose,  and  while 
riding  there  the  car  was  thrown  from 
the  track  and  he  was  injured.  Held, 
that  'he  was  guilty  of  contributory 
negligence  in  riding  on  the  freight 
car,  and  could  not  recover,  although 
defendant*s  employees  may  have  been 
negligent  in  not  providing  a  reason- 
able passageway  from  its  depot  to 
enable  plaintiff  to  get  to  the  caboose 
in  which  he  was  to  ride.  Judgment 
for  defendant  affirmed. 
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Boed,  J.  —  While  plaintiff  was  travelling  as  a  passenger  on 
one  of  defendant's  railway  trains,  the  car  in  which  he  was  riding 
was  thrown  from  the  track  by  a  misplaced  switch,  and  turned  over 
on  its  side.  He  alleges  that  in  the  accident  he  was  thrown  against 
the  side  of  the  car,  and  against  one  of  the  seats  therein,  and  that 
he  was  bruised  and  injured  in  his  side,  also  in  his  arm  and  head,  and 
that  he  sustained  a  rupture  of  the  character  known  as  a  "scrotal 
hernia."  He  also  alleges  that  the  accident  to  the  car  was  caused 
by  the  negligence  of  defendant's  employees,  who  were  in  charge  of 
the  train.  On  the  trial  it  was  admitted  that  the  overturning  of  the 
car  was  caused  by  a  misplaced  switch,  and  no  evidence  was  intro- 
duced by  defendant  tending  in  any  manner  to  account  for  the  mis- 
placement of  said  switch.  Plaintiff  testified  that,  by  the  turning 
over  of  the  car,  he  was  thrown  on  his  side  against  the  car,  and  one 
of  the  seats  in  it,  and  that  when  he  got  out  of  the  wreck  he  dis- 
covered that  one  of  his  arms  was  bleeding;  also  that  one  of  his 
fingers  had  been  injured,  ^nd  that  some  time  after,  in  making  an 
examination  of  his  person,  he  discovered  that  his  side  was  bruised, 
and  that  he  was  ruptured, — ^the  latter  injury  being  of  the  character 
denominated  "scrotal  hernia," — ^and  that  he  suffered  a  great  deal 
of  pain  from  the  injury  in  his  side  and  from  the  rupture ;  also  that 
the  hernia  was  not  reduced  until  four  days  after  the  accident,  when 
he  went  for  the  first  time  to  a  physician,  who  reduced  it.  Defendant 
introduced  evidence  tending  to  prove  that  the  plaintiff  was  ruptured 
before  the  accident.  It  also  introduced  two  physicians  who  had 
practiced  their  profession  for  many  years,  and  had  had  much  ex- 
perience in  the  treatment  of  hernia,  who  testified  that  they  had  made 
an  examination  of  plaintiff  some  time  after  the  accident,  and  that 
they  had  heard  his  testimony  as  to  the  manner  in  which  he  had  re- 
ceived the  injury,  and  as  to  his  symptoms  immediately  after  it  oc- 
curred, and  each  in  effect,  gave  it  as  his  opinion  that  the  scrotal 
hernia  of  which  plaintiff  complained,  was  not  caused  by  the 
accident. 

I.  The  Circuit  Court  gave  the  following  instruction,  the  giving 
of  which  is  assigned  as  error:  "If  you  find  from  the  evidence  that 
the  plaintiff  received  an  injury  while  riding  on  the  cars  of  the  de- 
fendant, by  reason  of  the  tipping  over  of  a  car  in  which  he  was 
riding,  and  while  he  himself  was  using  all  reasonable  care  and  cau- 
tion to  avoid  injury,  as  charged  in  the  petition,  then  these  facts  will 
make  a  prima  facie  case  of  negligence  against  the  defendant,  and 
the  burden  of  proof  will  be  on  the  defendant  to  show  that  it,  by  its 
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agents  and  servants,  did  use  all  reasonably  practicable  care  and  pre- 
caution to  prevent  such  injury,  and  that  the  accident  resulted  from  a 
cause  which  could  not  have  been  foreseen  or  prevented  by  the  ex- 
ercise of  reasonable  care,  vigilance  and  foresight  on  behalf  of  the 
company."  The  objection  iurged  against  the  instruction  is  that  it 
does  not  lay  down  the  true  rule  as  the  degree  of  diligence  and  care 
which  the  carrier  is  bound  to  exercise  for  the  safety  of  the  passen- 
ger. The  doctrine  of  the  instruction  is  that  the  defendant  would 
not  be  liable  for  the  injury  if  the  accident  resulted  from  a  cause 
which  reasonable  or  ordinary  care  and  diligence  could  not  have 
foreseen  and  provided  against;  and  in  this  respect  it  is  erroneous. 

\\  The  rule  has  always  been  held,  in  this  State,  that  the  carrier  was 

bound  to  exercise  the  highest  degree  of  care  and  skill  to  preserve 

the  safety  of  the  passenger,  and  prevent  accidents.    See  Frink  v. 

Coe,  4  G.  Greene,  565  (1) ;  Sales  v.  Western  Stage  Ca,  4  Iowa,  547 

^  ,  (2) ;  Bonce  v.  Dubuque  St.  R'y  Co..  53  lovyra,  278  (3) ;  Kellow  v. 

^^.  •  ^'  Centi^l  Iowa  R'y  Co.,  68  Iowa,  470  (4).    We  are  of  the  opinion, 

•*  '  'J.  however,  that  plaintiff  was  not  prejudiced  by  the  instruction.    By 

it  the  jury  were  told  that  proof  of  the  accident  made  a  ^ma  facie 
case  against  the  .defendant  on  the  question  of  negligence.  As  it  made 
no  attempt  to  account  for  the  accident,  this  was  equivalent  to  a  direc- 
tion to  find  for  plaintiff  if  the  other  elements  of  his  case  were  estab- 
lished. The  presumption  is  that  the  jury  found  against  him  on  the 
other  questions  involved  in  the  case. 

II.  The  court  gave  the  following  instruction :  "If  you  find  from 
the  evidence  that  the  plaintiff,  at  the  time  of  or  prior  to  the  accident 
complained  of,  was  or  had  been  suffering  from  the  effects  of  ingui- 
nal hernia,  and  by  reason  of  the  overturning  of  the  car  received 
additional  injuries  of  the  affected  parts,  he  would  be  entitled  to 
recover  for  such  additional  injuries.  But  if  you  fail  to  find  that  the 
scrotal  hernia  was  caused  by  the  overturning  of  the  car,  as  alleged, 
then  and  in  that  event  plaintiff  cannot  recover."  This  instruction 
is  erroneous.  Under  the  evidence,  the  jury  might  have  found  that 
plaintiff  suffered  the  injuries  to  his  side  and  arm  and  hand  alleged, 
and  have  failed  to  find  that  the  scrotal  hernia  was  caused  by  the 
overturning  of  the  car.  By  the  last  clause  of  the  instruction  they  arc 

1.  See  abstract  of   this    case    on  53  Iowa,  278,  is  reported  in   3   Am. 
page  819,  ««/^.  Neg.  Cas.  347. 

2.  Reported  in  this  volume,  page  4.    An  abstract  of  this  case  is  re- 
321,  ante.  ported  in  this  volume,  page  332»  anU. 

3.  Bonce  v.  Dubuque  St.  R'y  Co., 
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told,  in  effect,  that,  if  that  is  the  state  of  the  proof,  plaintiflf  cannot 
recover.  Yet  he  clearly  was  entitled  to  recover  if  he  had  established 
that  he  sustained  any  of  the  injuries  in  the  accident  of  which  he 
complained.  It  is  true  that  in  other  instructions  the  jury  were  told 
that,  if  they  found  for  plaintiff,  they  should  award  him  such 
damages  as  would  compensate  him  for  all  the  injuries  suffered  by 
him  in  consequence  of  the  overturning  of  the  car.  But  these  in- 
structions, in  so  far  as  they  warranted  the  jury  in  awarding  the 
plaintiff  damages  for  the  minor  injuries  of  which  he  complained, 
if  they  found  against  him  as  to  the  chief  injury  complained  of — ^the 
scrotal  hernia — are  in  conflict  with  the  one  set  out  above^  and  it 
is  impossible  to  determine  which  instruction  the  jury  obeyed.  We 
cannot  say  that  for  the  minor  injuries  plaintiff  was  entitled  to 
recover  no  more  than  nominal  damages.  On  the  contrary,  the  jury 
would  have  been  justified,  under  the  evidence,  in  awarding  him 
substantial  damages  on  account  of  the  alleged  injury  to  his  side. 

Other  questions  argued  by  counsel  relate  simply  to  the  order  of 
the  trial,  and  will  not  be  likely  to  arise  on  a  retrial  of  the  cause. 

For  the  error  pointed  out  the  judgment  will  be  reversed  and  the 
cause  remanded. 

PERSHING   V.  CHICAGO,   BURLINGTON   AND 
QUINCY  RAILWAY  COMPANY. 

Supreme  Courts  lowa^  March  Term^  iSSj. 
[Reported  in  71  Iowa,  561.] 

DERAILMENT  OF  TRAIN— BROKEN  BRIDGE— PRESUMPTION 
OF  NEGLIGENCEp-BURDEN  of  proof.— In  an  action  to 
recover  damages  for  death  from  injuries  sustained  while  a  pas- 
senger on  defendant's  train,  due  to  the  derailment  of  the  train 
and  the  breakdown  of  the  bridge  over  a  gully  or  ravine  in^ 
siructions  were  properly  g^iven  that  the  burden  was  on  plaintiff  to  show 
that  the  injury  was  caused  by  the  negligence  of  defendant;  that  if  it  was 
established  that  the  accident  was  caused  by  defective  construction  of  the 
roadway,  bridge,  track,  etc.,  or  by  the  management  or  running  of  the 
train,  there  would  be  a  presumption  of  defendant's  negligence,  and  the 
burden  would  be  upon  defendant  to  show  the  contrary;  and  that  defend- 
ant was  not  required  to  show  how  the  accident  occurred  and  that  it 
was  free  from  all  negligence  in  the  matter,  but  only  to  prove  freedom 
from  negligence  in  the  matters  which  the  circumstances  indicated  were 
the  cause  of  the  accident  and  injury. 

CARRIERS— DEGREE  OF  CARE.— The  rule  uniformly  recognized  and 
enforced  in  this  State  is  that  the  carrier,  in  the  conduct  and  management 
ix— «a 
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of  his  business,  and  as  to  all  the  appliances  made  use  of  in  the  business, 
is  bound  to  exercise  the  highest  degree  of  care  and  diligence  for  the  con- 
venience and  safety  of  his  passengers,  and  he  is  held  liable  for  the  slight- 
est neglect  There  are  certain  dangers  necessarily  incident  to  railway 
travel  and  these  the  passenger  assumes  when  he  elects  to  adopt  it  But 
all  that  is  meant  by  the  rule  is  that  carriers  by  railway  should  use  the 
highest  degree  of  care  that  is  reasonably  consistent  with  the  practical 
conduct  of  the  business. 

CONSTRUCTION  OF  ROADBED— INSTRUCTIONS.— An  instruction 
to  the  effect  that  the  degree  of  care  required  of  defendant  in  the  selection 
of  plans  and  materials  for  its  roadway,  bridges  and  appliances  was  such  as 
was  exercised  by  the  best  and  most  skillfully  and  carefully  managed  rail- 
roads in  the  country,  under  like  circumstances,  was  not  erroneous,  but  if 
open  to  the  objection  that  it  makes  the  very  practices  which  are  called 
in  question  the  law  of  the  case,  it  was  met  by  another  instruction  that 
defendant  was  bound,  not  otdy  to  select  such  plans  and  materials  for  the 
construction  of  its  road  and  appliances  as  werp  in  use  by  the  best  and 
most  skillfully  conducted  roads  of  the  country,  but  that  such  materials 
and  plans  must  have  been  found  sufficient  by  the  other  roads. 

CONSTRUCTION  OF  BRIDGE— INSTRUCTIONS.— An  instruction 
that  defendant  "was  not  required  to  so  construct  its  bridge  that  it  would 
resist  an  unusual  and  extraordinary  shock  of  a  derailed  train,  running  at 
regular  speed,  and  striking  it  with  great  iQrce,"  did  not  afford  plaintif! 
ground  of  complaint  where  the  same  was  materially  modified  by  addi- 
tional instructions  to  the  effect  that  defendant  was  required  to  take  into 
account,  in  constructing  and  maintaining  its  bridges,  the  fact  that  acci- 
dents might  occur  in  the  operation  of  its  road,  and  to  construct  its 
bridges  with  reference  thereto,  and  that  it  was  held  to  a  very  hi^h  degree 
of  care  in  that  respect. 

Appbai,  from  the  Polk  Circuit  Court.    JudgmetU  ofRrmed. 

"On  the  eighth  day  of  February,  1886,  a  passenger  train  on  de- 
fendant's railway  was  derailed,  as  is  supposed,  by  a  broken  rail,  at 
a  point  near  a  bridge  over  a  gully  or  ravine.  When  the  train  went 
upon  the  bridge,  the  wheels  on  one  side  passed  outside  of  the  guard 
rail,  and  the  bridge  was  broken  down,  and  the  car  in  which  plain- 
tiff's intestate  was  riding  as  a  passenger  was  thrown  into  the  gully 
or  ravine,  and  she  received  injuries  which  caused  her  death.  This 
action  was  brought  for  the  recovery  of  the  damages  sustained  by 
her  estate.  There  was  a  verdict  and  judgment  for  defendant,  and 
plaintiff  appeals." 

Paiisons,  Perry  &  Sherman,  for  appellant 

J.  W.  Blythb*  H.  H;  Trimbi^b  and  Runnblls  &  Waiter,  for 
appellee. 

Reedf  J. — It  is  alleged  in  the  petition  that  the  injury  was  caused 
by  the  negligence  of  the  defendant,  and  that  its  negligence  con- 
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sisted,  first,  in  the  manner  in  which  its  track  and  bridge  were  con- 
structed and  maintained,  the  latter  being  insufficient ;  and,  second, 
ij  the  manner  in  which  the  train  was  being  run  at  the  time 
of  the  accident.     The  evidence  is  not  contained  in  the  abstract,  but 
it  is  recited  in  the  "bill  of  exceptions'*  that  plaintiff  introduced 
evidence  tending  to  prove  the  occurrence  of  the  accident  and  injury, 
and  that  the  deceased  was  not  guilty  of  any  ccwitributory  neg- 
ligence, and  that  the  accident  was  caused  by  the  negligent  manner 
in  which  the  track  and  bridge  were  constructed  and  maintained,  and 
the  negligent  manner  in  which  the  train  was  being  run  at  the  time, 
and  by  the  insufficiency  of  the  bridge,  and  that  he  then  rested  his 
cause;  that  the  defendant  thereupon  introduced  evidence  tending  to, 
prove  that  its  road,  and  said  bridge,  and  its  rolling  stock,  and  its  serv- 
ants and  agents,  were  in  all  respects  such  as  were  accepted  by,  and 
were  in  general  use,  and  found  to  be  sufficient  and  approved  by  the 
best  and  most  skillful  managed  railroads  of  the  country,  doing  a  like 
business  under  like  circumstances  with  it;  and  the  selection  of  its 
nuteriak,andthe  plan  and  construction  of  its  roadway,  track,  bridges 
and  rolling  stock,  and  the  selection  of  its  employees,  servants  and 
agents,  and  the  inspection  and  repairs  of  its  road  and  machinery,  and 
appliances  connected  with  the  operation  of  the  road,  were  such  as 
the  best,  most  carefully,  prudently,  and  skillfully  managed  railroads 
in  the  country  exercise  and  require,  doing  a  like  business,  and  under 
like  circumstances ;  and  that  the  bridge  went  down,  and  that  the  car 
in  which  the  intestate  was  riding  was  thrown  into  the  ravine,  by  rea- 
son of  the  derailment  of  the  train,  at  a  point  378  feet  from  the  bridge ; 
that  the  ties,  rails  and  fastenings,  and  the  ballast  thereunder,  at  that 
point  and  between  there  and  the  bridge,  were  in  all  respects  such  as 
had  been  found  sufficient  by  the  most  skillfully  and  prudently  man- 
aged railroads  of  the  country,  doing  a  like  business,  under  similar 
circumstances ;  that  the  same  were,  from  time  to  time,  and  as  fre- 
quently as  by  other  railroads,  inspected  in  the  usual  way  of  inspect- 
ing such  appliances  by  the  most  carefully  and  prudently  managed 
railroads  of  the  country,  by  an  employee  of  competent  skill  and 
experience  in  such  matters;  and  that  the  rails   and   joint   fasten- 
ings appeared  sound,  and  all  their  supports  sound  and  secure ;  and 
that  there  were  no  flaws  or  defects  visible  that  could  have  been 
discovered  by  such  inspection;  and  that  the  shock  or  blow  which 
caused  the  bridge  to  fall  was  of  unusual  and  extraordinary  violence, 
and  that  the  bridge  would  not  otherwise  have  gone  down,  and  that 
the  guard  rails  on  the  bridge  were  such  as  were  usually  and  custom- 
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arily  used  by  the  most  skillfully  managed  railroads  of  the  country, 
under  like  circumstances. 

In  rebuttal,  plaintiff  produced  evidence  tending  to  prove  that 
the  bridge  was  not  sufficient,  either  in  plan  or  construction;  that 
the  guard  rails  were  not  of  sufficient  size,  and  were  not  properly 
placed  or  fastened ;  that  the  joint  fastenings  at  the  point  at  which 
the  derailment  occurred  were  insufficient  and  were  broken  prior  to 
the  occurrence  of  the  derailment;  and  that  the  break  might  have 
been  discovered,  by  a  careful  and  proper  inspection,  before  the  pas- 
sage of  the  train. 

The  errors  assigned  all  relate  to  the  instructions  given  by  the 
court  to  the  jury. 

1.  In  the  seventh,  eighth  and  thirteenth  instructions,  the  jury 
were  told,  in  effect,  that  the  burden  was  on  the  plaintiff  to  show  that 
the  injury  was  caused  by  the  negligence  of  the  defendant ;  but  that, 
if  he  had  established  that  the  accident  was  attended  by  circumstances 
showing  that  it  was  caused  by  the  defective  construction  of  the  road- 
way, bridge,  track,  or  the  fastenings  of  the  rail  at  the  point  where 
the  derailment  occurred,  or  its  train  or  cars,  or  by  the  management 
or  running  of  the  train,  this  would  raise  a  presumption  of  negli- 
gence, and  would  cast  upon  defendant  the  burden  of  proving 
that  it  was  not  caused  by  any  negligence  or  want  erf  skill  on  its 
part,  either  in  the  construction  or  maintenance  of  its  roadway,  track 
or  bridge,  or  in  the  management  of  the  train,  or  the  condition  of 
lij;  J  the  cars,  but  that  this  presumption  extended  only  to  those  portions 

of  the  track,  machinery  or  bridge  which  the  circumstances  of  the 
accident  indicated  were  possibly  defective,  and  it  was  not  required 
to  prove  that  nothing  about  its  entire  train  and  roadway  were  de- 
fective ;  and  that  the  burden  cast  upon  it  by  proof  of  the  happening 
of  the  accident,  and  the  attending  circumstances,  only  required  it  to 
show  that,  as  to  the  matters  which  the  circumstances  indicated 
were  the  cause  of  the  accident  and  injury,  it  had  exercised  due  care ; 
and  that  it  was  not  required  to  satisfactorily  explain  the  reason  of 
the  breaking  of  the  rail,  and  the  derailment  of  the  train,  and  the 
breaking  down  of  the  bridge,  but  was  only  required  to  prove  that 
these  things  did  not  occur  through  any  negligence  on  its  i>art. 

The  point  urged  by  counsel  for  appellant  is  that  the  instructions 
are  erroneous,  in  that  they  limit  the  burden  imposed  upon  defendant 
by  the  evidence  of  the  occurrence  of  the  accident,  and  the  attendant 
circumstances,  to  prove  merely  that  it  had  not  been  negligent  in  re- 
spect to  those  matters  which  the  circumstances  indicated  were  the 
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cause  of  the  injury.  Their  position  is  that  the  presumption  which 
arises  upon  proof  of  the  happening  of  the  accident  is  not  a  mere  pre- 
sumption of  negligence  as  to  some  specific  matter,  but  is  a  presump- 
tion of  general  negligence  on  the  part  of  the  carrier,  or,  in  other 
words,  they  insist  that  the  presumption  is  that  he  is  legally  liable  for 
the  injury,  and  that  this  presumption  can  be  overcome  only  by 
proof  that  it  was  caused  by  inevitable  accident,  and  that  it  follows 
necessarily  from  this  that  he  must  account  for  the  accident,  and 
show  that  he  was  free  from  all  negligence  in  the  matter. 

The  rule  which  casts  the  burden  of  proof  on  the  carrier  is  a  Tule 
of  evidence,  having  its  foundation  in  considerations  of  policy.  It 
prescribes  the  quantum  of  proof  which  the  passenger  is  required 
to  produce  in  making  out  his  case  originally,  and  he  is  entitled  to 
recover  on  that  proof,  unless  the  carrier  can  overcome  the  presump- 
tion which  arises  under  the  rule  from  the  facts  proven.  Caldwell  v. 
Steamboat  Co.,  47  N.  Y.  282 ;  Thomp.  Carr,  209. 

The  rule  undoubtedly  requires  the  carrier  to  prove  his  own  free- 
dom from  negligence  as  to  the  cause  of  the  injury.  But  that, 
it  appears  to  us,  is  the  doctrine  of  the  instructions.  The  immediate 
cause  of  the  injury  to  plaintiff's  intestate  was  the  breaking  down 
of  the  bridge,  and  the  consequent  precipitation  of  the  car  into  the 
ravine,  and  this  was  occasioned  by  the  blow  or  concussion  by  the 
derailed  train.  In  seeking  for  the  cause  of  the  injury,  then,  it 
became  necessary  to  inquire  as  to  the  cause  of  the  derailment  of  the 
train,  and  whether  there  was  any  defect  in  the  track  or  roadway  or 
bridge,  or  in  the  cars  op  machinery  of  the  train,  or  any  negligence 
in  the  management  of  it  at  the  time ;  for  the  circumstances  indicated 
unmistakably  that  the  cause  of  the  accident  was  to  be  found  in  some 
of  these  matters.  They  constituted  the  subject  of  the  inquiry  as  to 
this  branch  of  the  case,  and  defendant  very  properly  confined  its 
proof,  as  to  the  diligence  and  care  it  had  exercised,  to  that  subject. 

As  there  was  nothing  to  indicate  that  any  other  matter  could 
have  contributed  to  the  accident,  it  could  not  be  required  to  show 
that  it  had  been  careful  as  to  other  matters.  Such  evidence  would 
clearly  have  been  immaterial,  and  the  holding  of  the  instruction  is 
that  it  was  not  required  to  go  beyond  the  cause  of  the  inquiry  in 
making  proof  of  care  and  diligence.  The  holding  that  it  was  not 
required  to  give  a  satisfactory  explanation  of  the  cause  of  the 
breaking  of  the  rail  and  bridge  is  supported  by  Tuttle  v.  Chicago^ 
R.  I.  &  P.  R'y  Co.,  48  Iowa,  236  (1). 


i.    An  abstract   of   this   case    appears  in  this  volume,   page  882,  ante. 
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2.  The  following  instructions  were  given  by  the  Circuit  Court: 
"It  is  the  duty  of  a  railway  company,  employed  in  transporting 
passengers,  to  do  all  that  human  care,  vigilance  and  foresight  can 
reasonably  do,  consistent  with  the  mode  of  conveyance  and  the  prac- 
tical operation  of  the  road,  in  providing  safe  coaches,  machinery, 
«  j  1 1  tracks,  rails,  angle  bars,  or  splices,  bridges,  and  roadway,  and  in  the 

conduct  and  management  of  its  trains  for  the  safety  of  its  passengers, 
and  to  keep  the  same  in  good  repair.    The  utmost  degree  of  care 
which  the  htunan  mind  is  capable  of  inventing  or  producing  is  not 
required,  but  the  highest  degree  of  care,  vigilance  and  foresight  that 
is  reasonably  practicable  in  the  conduct  and  management  of  its  road 
and  business  is  required.    *    *    *    Common  carriers  of  passengers 
are  held  to  the  very  highest  degree  of  care  and  prudence  that  human 
care,  vigilance  and  foresight  could  reasonably  do,  which  is  consistent 
with  the  practical  operation  of  their  road,  and  the  transaction  of 
their  business ;  yet  they  are  not  absolute  insurers  of  the  safety  of 
their  passengers;  and  if  you  find  that  the  defendant  exercised  all 
reasonably  practical  care,  diligence  and  skill  in  the  construction, 
preservation,  inspection  and  repairs  of  its  roadbed,  bridges,  track, 
rails,  angle  bars  or  splices,  in  the  management  and  operation  of  its 
road,  and  of  the  train,  at  the  time  of  the  accident  alleged  and  shown 
to  have  occurred,  and  that  the  accident  could  not  have  been  pre- 
vented by  the  use  of  the  utmost  practical  care,  diligence  and  skill 
consistent  with  the  practical  operation  of  its  road,  and  the  transac- 
tion of  its  business,  then  plaintiff  cannot  recover  in  this  action/' 

The  rule  which  has  been  uniformly  recognized  and  enforced  in 
this  State,  is  that  the  carrier,  in  the  conduct  and  management  of  his 
business,  and  as  to  all  the  appliances  made  use  of  in  the  business,  is 
bound  to  exercise  the  highest  degree  ol  care  and  diligence  for  the 
convenience  and  safety  of  his  passengers,  and  he  is  held  liable  for  the 
slightest  neglect.  Frink  v,  Coe,  4  G.  Greene,  555  (1) ;  Sales  v.  West- 
em  Stage  Co.,  4  Iowa,  547  (2) ;  Bonce  v.  Dubuque  St.  R'y  Co., 
53  Iowa,  278  (3) ;  Kellow  v.  Central  Iowa  R'y  Co.,  68  Iowa,  470  (4). 
It  is  insisted  that  the  instructions  are  in  conflict  with  this  rule.  The 
position  of  counsel  is  that  by  the  use  of  the  words  reasonable^  reason- 
ably practicable,  and    reasonably  practical    in   the   instructions,  the 

1.  See  abstract  of  this  case,  page  53  Iowa,  278,  is  reported  in  3  Am. 
819,  ante.  Ncg.  Cas.  347. 

2.  Reported  in  this  volume,  page  4.    An  abstract  of  this  case  is  re- 
821,  ante.  ported  in  this  volume,  page  382,  amie, 

3.  Bonce  v.  Dubugue  St  R'y  Co., 
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care  for  the  safety  of  the  passeo^rs  required  of  the  carrier  is  low- 
ered, and  he  is  required  to  exercise  reasonable  or  ordinary  care  only. 
It  will  be  observed,  however,  that  these  words,  as  they  are  used  In 
the  instructions,  while  they  to  some  extent  limit  the  degree  of  care 
required  of  the  carrier,  have  special  reference  to  the  practical  opera- 
tion of  the  railroad,  and  the  conduct  of  the  business.  When  the  in- 
structions are  scrutinized,  it  will  be  found  that  the  doctrine  an- 
nounced by  them  is  that  defendant  was  bound  to  exercise  the  high- 
est degree  of  care  and  diligence  which  was  reasonably  consistent 
with  the  practical  operation  of  its  railroad,  and  the  conducting  of  its 
business,  and  this  is  right.  It  is  doubtless  true  that  precautions 
could  be  used  in  the  construction  and  operation  of  railroads  that 
would  prevent  many  of  the  accidents  which  occur  as  they  are  con- 
structed and  operated. 

It  sometimes  happens  that  a  derailed  train  is  precipitated  from  a 
high  embankment,  and  the  lives  of  its  passengers  endangered  or 
destroyed.  Accidents  of  that  character  could  be  avoided  by  con- 
structing all  railroad  embankments  of  such  a  width  that  a  derailed 
train  or  car  would  come  to  a  stop  before  reaching  the  declivity. 
But  this  would  add  immensely  to  the  cost  of  constructing  such  im- 
provements, and,  if  required,  would  in  many  cases  prevent  their 
construction  entirely.  If  passenger  trains  were  run  at  the  rate  of  ten 
miles  per  hour,  instead  of  from  twenty-five  to  forty  miles,  it  is  prob- 
able that  all  danger  of  derailment  would  be  avoided.  But  railroad 
companies  could  not  reasonably  be  required  to  adopt  that  rate  pf 
speed.  Their  roads  are  constructed  with  a  view  to  rapid  transit, 
and  the  travelling  public  would  not  tolerate  the  running  of  trains 
at  that  low  speed.  When  it  is  said  that  they  are  held  to  the  highest 
degree  of  care  and  diligence  for  the  safely  of  their  passengers,  it  is 
not  meant  that  they  are  required  to  use  every  possible  precaution, 
*  for  that,  in  many  instances,  would  defeat  the  very  objects  of  their 
employment.  There  are  certain  dangers  that  are  necessarily  incident 
to  that  mode  of  travel,  and  these  the  passenger  assumes  when  he 
elects  to  adopt  it.  But  all  that  is  meant  is  that  they  should  use  the 
highest  degree  of  care  that  is  reasonably  consistent  with  the  practi- 
cal conduct  of  the  business,  and  that  is  the  doctrine  of  the  instruc- 
tions, and  it  is  abundantly  sustained  by  the  authorities.  Indianap- 
olis &  St.  L.  R'y  Co.  V.  Horst,  93  U.  S.  291  (1) ;  Dunn  v.  Grand 
Trunk  R.  R.,  58  Me.  187  (2) ;  Hegeman  v.  Western  R.  R.,  13  N.  Y. 

I-    Ind.  &  St.  L.  R.  Co.  V.  Horat,         2.    Reported  with  the  JVotM  cases 
93  U.  S.  291,  is  reported  in  7  Am.      in  thii  volume,  {oge  405, ><7i/. 
Ntg.  Cas.  331. 
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9 ;  Kansas  Pacific  R.  R.  v.  Miller,  2  Colo.  442 ;  Wood  R.  R.,  1049- 
1054. 

3.  The  eleventh,  twelfth  and  fourteenth  instructions  given  by 
the  court  are  as  follows  : 

"The  degree  of  care  required  of  defendant  in  the  selection  of  its 
materials,  the  plan  and  construction  of  its  roadway,  track,  bridges, 
and  rolling  stock,  in  the  selection  of  its  employees,  servants,  and 
agents,  and  in  the  inspection  and  repairs  of  its  road,  and  the  machin- 
ery and  appliances  connected  with  the  operation  of  the  same,  is  such 
as  the  best,  most  carefully,  prudently  and  skillfully  managed  rail- 
I  ?  I  roads  of  the  country  exercise  and  require,  doing  a  like  business,  and 

under  like  circumstances. 

The  high  degree  of  care  hereinbefore  referred  to,  and  required 
of  defendant,  embraces  its  roadway,  track,  bridges  and  rolling  stock, 
and  the  selection  of  its  employees,  servants  and  .agents.  In  supply- 
ing materials  for  and  in  constructing  its  roadway,  track,  bridg-es, 
and  rolling  stock,  it  was  required  to  exercise  that  high  degree  of 
care  to  see  that  materials  used  were  amply  sufficient,  and  of  such 
quality^  size,  pattern,  as  were  accepted  by  and  in  general  use,  and 
found  to  be  sufficient  and  approved  by  the  best  and  most  skillfully 
managed  railroads  of  the  country,  doing  a  like  business  with  defend- 
ant. In  the  selection  of  train-men,  and  in  the  management  of  its 
train,  it  was  bound  to  exercise  that  high  degree  of  care,  and  to 
provide  men  of  sufficient  experience,  skill  and  prudence  to  run  such 
train  safely,  as  far  as  was  practicable ;  and  it  was  bound,  also,  in  like 
manner,  to  see  that,  in  the  actual  management  of  the  train  at  the 
time  of  the  accident,  the  train-men  exercised  a  like  degree  of  care 
and  skill  in  managing  and  running  the  train  safely  in  all  respects^ 
so  as  to  avoid  injury  to  the  passengers.  If  defendant  failed  in  any 
of  these  respects,  and  such  failure  was  the  cause  of  the  injury  com- 
plained of,  it  was  negligent,  and  is  liable. 

"If  you  find  that  the  rails  which  were  broken  were  made  by  a  manu- 
facturer of  good  repute,  were  made  upon  the  approved  method  of 
manufacturing  rails,  were  properly  tested  by  the  proper  known  and 
usually  applied  tests  then  in  practical  use,  and  had  been  on  the  track 
for  several  years,  and  had  successfully  stood  the  strain  of  numerous 
passing  trains  without  in  any  manner  affecting  their  quality  or 
strength,  so  far  as  could  be  seen  by  proper  examination,  carefully 
and  skillfully  made ;  if,  at  the  time  of  the  accident,  they  were  placed 
and  lying  securely  on  sound  ties,  with  good  angle  bars  or  splices  at 
the  ends,  with  sufficient  ballast  under  the  ties,  with  all  their  ccm- 
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nections  and  supports  well  adjusted ;  if  they  had  been  subjected  to 
a  daily  inspection  in  the  most  approved  and  customary  way  of  in- 
specting such  appliances  by  the  most  careful  and  best  managed  rail- 
roads in  the  country,  by  some  servant  of  competent  skill  and  ex- 
perience in  such  matters,  and  said  rails  appeared  then  sound,  and 
all  these  connections  and  supports  sound  and  secure ;  and  if  there 
were  no  flaws  or  defects  visible,  or  that  could  have  been  discovered 
by  such  approved  and  customary  inspection,  made  in  the  manner 
hereinbefore  explained — ^then  the  defendant  was  not  negligent  with 
reference  to  said  rails." 

Some  of  the  members  of  the  court  think  that  the  eleventh  instruc- 
tion is  errcmeous,  but  we  unite  in  the  conclusion  that  if  it  should  be 
conceded  to  be  erroneous,  the  plaintiff  could  not  have  been  preju- 
diced by  it.  The  doctrine  of  the  instruction  is  that  the  degree  of  care 
required  of  defendant  in  the  selection  of  plans  and  materials  for  its 
roadway,  bridges  and  appliances  was  such  as  was  exercised  by  the 
best  and  most  skillfully  and  carefully  managed  railroads  in  the 
country,  under  like  circumstances.  The  objection  urged  against  it 
is  that  it  treats  the  practices  of  the  class  of  railroads  named,  in  the 
matters  in  question,  as  affording  an  absolute  standard  of  duty  as  to 
those  matters,  thus,  in  effect,  making  the  very  practices  which  are 
called  in  question  the  law  of  the  case.  We  admit  the  force  of  the 
objection.  But  the  twelfth  instruction  was  drawn  with  special  refer- 
ence to  the  facts  of  the  case,  and  in  it  the  jury  were  told,  in  effect, 
that  defendant  was  bound,  not  only  to  select  such  plans  and  material 
for  the  construction  of  its  road  and  appliances  as  were  in  use  by  the 
best  and  most  skillfully  conducted  roads  of  the  country,  but  that 
such  materials  and  plans  must  have  been  found  sufficient  by  the 
other  roads.  This  is  clearly  right.  When  a  plan  of  construction, 
and  the  materials  made  use  of,  have  been  found  by  actual  experience 
to  be  sufficient  and  safe,  other  roads  whose  business  is  to  be  carried 
on  under  like  circumstances,  are  warranted  in  adopting  them.  To 
bold  otherwise  would  be  to  hold  that  railroad  companies,  in  the 
construction  and  operation  of  their  roads,  could  not  avail  themselves 
of  the  experience  of  others,  and  that  the  construction  and  operation 
of  every  road  must,  to  a  great  extent,  be  a  matter  of  experiment. 
With  this  rule  distinctly  laid  down  as  applicable  to  the  facts  of  the 
case,  we  think  the  jury  could  not  have  been  misled  by  the  eleventh 
instruction,  conceding  that  it  is  erroneous.  This  concession,  how- 
ever, must  be  understood  as  being  made  only  for  the  purpose  of  the 
argument,  for  a  majority  of  the  court  are  of  the  opinion  that  the 
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instruction  is  not  erroneous.    We  think,  also,  that  the  fourteenth 
instruction  is  correct. 

4.  In  another  instruction  the  jury  were  told  that  defendant  "was 
not  required  to  so  construct  its  bridge  that  it  would  resist  an  unusual 
and  extraordinary  shock  of  a  derailed  train,  running  at  regular  speed 
and  striking  it  with  great  force."  After  the  jury  had  been  consider- 
ing the  case  for  some  time,  they  were  again  brought  into  court,  and 
the  court  gave  them  further  instructions  on  that  subject,  which  very 
naturally  modified  the  one  quoted  above.  In  the  additional  instruc- 
tions  they  were  told,  in  effect,  that  the  defendant  was  required  to 
take  into  account,  in  constructing  and  maintaining  its  bridges,  the 
fact  that  accidents  might  occur  in  the  operation  of  its  road,  and  to 
construct  its  bridges  with  reference  thereto ;  and  that  it  was  held  to 
a  very  high  degree  of  care  in  that  respect.  As  thus  modified,  the 
instruction  quoted  affords  plaintiff  no  just  ground  of  complaint. 

We  have  found  no  ground  in  the  record  upon  which  we  think  we 
ought  to  disturb  the  judgment,  and  it  will  be  affirmed. 
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HIATT  V.  DES  MOINES,  NORTHERN  AND 
WESTERN  RAILWAY  COMPANY. 

Supreme  Court,  Iowa,  October,  1895, 

[Reported  in  96  Iowa,  169.] 

INFANT  INJURED  AT  STATION— DUTY  OF  CARRIER  TO  LIGHT 
PLATFORM— INSTRUCTION.— Where  plaintiff,  five  years  old,  was 
injured  by  falling  between  a  moving  train  and  a  depot  platform  on  de- 
fendant's railroad,  an  instruction  that  defendant  was  bound  to  the  utmost 
care  and  diligence  in  the  lighting  of  its  platform  was  held  erroneous  as 
while  a  railroad  is  required  to  use  ordinary  and  reasonable  care  to  light 
its  platform,  so  that  persons  using  the  same  in  going  to  and  from  trains 
might  do  so  with  reasonable  safety,  it  is  not  bound  to  the  utmost  care 
and  diligence  required  in  furnishing  conveyance  to  passengers. 

AppBAlf  from  Greene  District  Court.    The  facts  appear  in  the 
opinion.   Judgment  rei^ersed, 
Cummins  &  Wright*  for  appellant. 
Ca&dbu  &  Nichols,  for  appellee. 

Rothrock,  J. —  1.  The  plaintiff  was  injured  by  falling  between 
a  moving  train  and  a  depot  platform  on  defendant's  railroad.  At 
the  time  of  the  injury  she  was  about  five  years  old.  The  injury  was 
received  at  a  station  named  Waukee.  The  plaintiff  and  her  father 
and  mother  and  two  younger  children  were  passengers  on  a  train 
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which  arrived  at  Waukee  a  little  after  7  o'clock  in  the  evening  of 
February  18, 1893.  The  family  were  seated  in  the  front  part  of  the 
passenger  coach  in  which  they  were  travelling.  When  the  train  ap- 
proached the  station,  and  before  it  came  to  a  stop,  the  father  and 
mother  of  the  plaintiff  made  preparations  to  leave  the  car,  by  vacat- 
ing their  seats.  The  conductor  of  the  train  preceded  the  family  in 
going  out  of  the  car.  The  father  of  the  plaintiff  followed  him,  carry- 
ing one  of  the  children  and  a  satchel.  The  mother  followed  with 
the  youngest  child  in  her  arms  and  holding  the  hand  of  the  plaintiff. 
The  father  went  down  on  the  depot  platform,  and  when  the  mother 
came  to  the  steps,  or  on  the  platform  of  the  car,  the  conductor,  who 
was  then  standing  on  the  depot  platform,  with  his  lantern,  for  the 
purpose  of  assisting  the  passengers  on  and  off  the  train,  lifted  the 
plaintiff  from  the  car,  and  placed  her  on  the  depot  platform.  The 
plaintiff,  instead  of  going  toward  the  depot  building,  went  the  other 
way,  and  about  the  time  the  train  started  she  fell  between  the  depot 
platform  and  the  car,  and  the  wheels  at  the  rear  end  of  the  car  run 
over  and  cut  off  four  of  her  toes.  The  original  petition  in  the  case 
was  filed  on  the  second  day  of  September,  1893.  The  negligence 
therein  charged  was  as  follows :  'That  on  said  day  the  plaintiff  went 
on  board  of  one  of  the  cars  of  the  defendant's  passenger  trains  with 
her  parents,  as  a  passenger  thereon,  and  that  upon  the  arrival  of  said 
train  at  the  station  of  Waukee,  and  while  she  was  still  a  passenger 
upon  said  train,  and  was,  with  her  parents,  proceeding  to  alight 
from  said  train  upon  the  platform  of  said  station,  which  station, 
depot,  and  platform  the  defendant  had  negligently,  wrongfully,  and 
carelessly  failed  and  neglected  to  light  in  any  manner,  and 
before  she  had  time  to  alight  and  reach  a  place  of  safety 
upon  said  platform,  and  while  she  was  proceeding  with  due 
care  and  caution,  the  employees  of  the  defendant  operating 
and  running  said  passenger  train,  which  passenger  train  the  defend- 
ant had  failed  and  neglected  to  properly  furnish  with  a  sufHcient 
number  of  competent  employees  to  properly  manage  the  same 
and  the  engine  attached  thereto,  wrongfully  and  negligently 
started  said  train,  and,  wrongfully,  negligently  and  unskillfully 
started  said  train  and  car  from  which  plaintiff  was  proceed- 
ing to  alight  upon  the  platform  of  said  station,  with  a  sudden  and 
violent  jerk,  and  with  such  rapidity  as  to  throw  the  plaintiff  off  her 
feet  and  on  the  ground  off  the  platform  on  the  rail  of  said  track,  with 
one  foot  upon  the  rails  in  such  a  manner  that  the  wheels  of  the  cars  of 
said  passenger  train  run  over  her  said  foot."  Afterwards  the  petition 
was  amended  by  averring,  in  substance,  that  the  conductor  assumed 
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the  sole  chai^  of  the  plaintiff  in  alighting  from  the  car,  and  that  he 
put  her  in  an  unsafe  and  dangerous  place,  and  did  not  place  her  in 
cliarge  of  her  parents,  and  abandoned  plaintiff  in  said  unsafe  posi- 
tion, and  negligently  and  without  giving  plaintiff  time  to  get  to  her 
parents,  or  to  a  place  of  safety,  suddenly  gave  the  engineer  a  signal 
to  start  the  train,  and  caused  the  train  to  be  suddenly  and  violently 
siarted,  and  with  such  rapidity  as  to  throw  the  plaintiff  off  her 
feet,  and  on  to  the  ground,  between  the  platform  and  the  train. 
Afterwards  the  plaintiff  again  amended  the  petition  at  great  length. 
We  are  unable  to  determine  the  object  of  this  second  amendment. 
It  is  in  the  main  a  repetition  of  the  original  petition  and  the  first 
amendment,  with  the  addition  that  on  account  of  the  confusion 
caused  by  the  failure  to  light  the  platform,  the  plaintiff  was  bewil- 
dered, and  fell  to  the  ground,  and  was  injured.  After  the  trial  was 
commenced,  the  plaintiff  again  amended  her  petition  by  striking 
from  the  petition  and  the  amendments  thereto  the  allegations  charg- 
ing the  defendant  with  negligence  and  failing  to  have  a  sufBcient 
and  competent  number  of  employees  in  charge  of  said  train.  The 
answer  denied  all  of  the  negligent  acts  charged.  The  court  undertook 
to  state  the  issues  to  the  jury,  and  did  so  by  setting  out  all  of  the  sub- 
stance of  the  original  petition  and  the  amendments,  and  the  stating 
of  the  issues  constitute  large  part  of  the  charge  to  the  jury.  It  is 
insisted  on  behalf  of  appellant  that  the  court  erred  in  stating  the 
issues.  We  do  not  think  the  position  is  well  taken.  If  the  plaintiff 
had  filed  a  substituted  petition  stating  the  acts  of  negligence  of 
which  complaint  was  made  in  a  plain  and  concise  manner,  without 
repetition,  the  charge  of  the  court  to  the  jury,  so  far  as  the  statement 
of  the  issues  was  concerned,  might  have  been  much  abbreviated,  and 
could  have  been  properly  understood  by  the  jury.  In  a  subsequent 
part  of  the  charge  the  court  correctly  stated  the  negHgence  of  de- 
fendant as  follows :  "The  negligence  set  up  by  plaintiff  as  having 
beea  committed  by  the  defendant  is  as  follows :  1.  That  defendant's 
train  was  started  suddenly,  and  without  exercise  of  proper  care;  2, 
that  the  conductor  of  defendant's  train  carelessly  abandoned  plaintiff 
in  an  unsafe  and  dangerous  place,  and  started  the  train  while  plaintiff 
\v3s  in  such  unsafe  place ;  3,  that  defendant  failed  to  properly  light 
its  depot  platform.  If  the  jury  find  from  the  evidence  that  the 
defendant  was  not  negligent  in  any  of  the  above-named  particulars, 
then  your  verdict  must  be  for  the  defendant."  The  court  further 
instructed  the  jury  as  follows:  "Railroads  are  public  carriers  and 
tlie  utmost  care  is  required  of  them  for  the  safety  of  passengers  upon 


Carrier  of  Persons.  349 

iheir  trains.  And  a  passenger  is  entitled  to  a  reasonable  time  to 
leave  the  car  in  which  he  has  been  riding  when  a  train  is  stopped 
for  that  purpose.  It  is  the  duty  of  the  defendant  to  have  its  plat- 
form reasonably  sufficient  and  safe  in  all  respects,  and  such  lights  as 
are  necessary  to  render  the  use  of  the  platform  and  the  passage  over 
it  to  and  from  the  cars  reasonably  safe,  should  be  upon  the  platform 
during  the  time  the  train  remains  at  the  station.  A  railroad  com- 
pany, in  the  conduct  and  management  of  its  trains,  is  required  to 
employ  skillful  and  competent  agents,  and  to  use  such  means  and 
foresight  in  providing  for  the  safety  of  passengers  as  persons  of  the 
greatest  care  and  prudence  usually  exercise  in  similar  cases ;  and, 
should  an  injury  result  to  a  passenger  from  failure  to  use  such  a 
degree  of  care  and  prudence,  the  company  will  be  responsible  tor 
such  injury,  unless  it  appears  that  the  passenger  so  injured,  by  use 
of  ordinary  care  and  prudence,  could  have  avoided  the  injury,  pro- 
Tided  the  passenger  is  of  sufficient  age  and  discretion  to  use  such 
care," 

It  will  be  observed  that  the  part  of  the  charge  above  set  out  Is, 
to  say  the  least,  misleading.  The  rule  as  to  the  care  required  in 
Ihe  transportation  of  passengers  by  a  common  carrier  is  that  the  car- 
rier is  bound  to  use  the  utmost  care  and  diligence  in  providing  for  the 
safety  of  the  passengers  by  the  use  of  sufficient  and  suitable  modes 
of  conveyance,  so  as  to  prevent  injuries  which  human  care  and  fore- 
sight can  guard  against.  The  rule  is  familiar,  and  we  need  not  cite 
authorities  in  its  support.  After  stating  this  rule  in  substance,  the 
court  then  directed  the  jury  that  it  was  the  duty  of  the  defendant 
to  have  a  reasonably  safe  and  sufficient  depot  platform,  and  such 
lights  as  are  necessary  to  render  the  use  of  the  platform  and  the  pas- 
sage over  it  to  and  from  the  cars  reasonably  safe.  Then,  in  the  next 
paragraph,  the  jury  are  directed  generally  that  the  greatest  care  and 
foresight  was  required  of  the  defendant  in  providing  for  the  safety 
of  passengers.  It  is  assumed  all  through  the  charge  that  the  child 
was  a  passenger,  even  after  it  was  placed  on  the  platform ;  and  this 
is  not  questioned  by  the  defendant.  There  can  be  no  doubt  that 
after  the  plaintiff  was  placed  on  the  platform  the  relation  of  a  passen- 
ger had  not  ceased.  If,  in  crossing  the  depot  platform,  it  had  been 
injured  by  some  defect  therein,  or  if  it  had  been  injured  by  falling 
over  some  obstruction  which  it  could  not  see  by  reason  of  the  dark- 
ness, the  defendant  would  have  been  liable  for  the  injury ;  but  the 
measure  of  liability  would  not  be  determined  by  holding  the  defend- 
ant to  the  utmost  care  and  diligence  of  which  human  foresight  is 
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that  the  court,  in  one  part  of  the  mstmction 

the  v^ord  ^rcasooabk"  in  connection  with  the 

dt  the  p£atfcrai,  bat  in  the  same  connection  the  rale  as  to 

is  applied  gaKraDj  to  die  whole  case.    The  jmy 

piainhr  diiciled  ttat  the  defendant  was  bound  to 


onflimi  and  irasonaMr  care  to  l^:lit  its  platform,  so  that  per- 
SODS  nsixi^  the  same  in  going^  from  or  to  the  trains  might  do  so  with 
reasonable  safctr.  This  appears  to  be  the  rale  adopted  by  the  weight 
ol  amlioiiti.  In  the  matter  of  approaches  to  cars,  such  as  platforms^ 
halls,  stairva3rs,  and  the  fike,  a  railroad  is  not  bonnd  to  use  the 
utmost  care  to  pineiit  accidents,  hot  only  ordinary  care,  in  view  of 
the  dangers  to  be  apprehended.  Kelly  v.  Railway  Co.,  112  N.  Y. 
443.  20  N.E.  Rep.  383.  In  Lafflm  r.  Raiboad  Co.,  106  N.  Y.  136, 
12  X.  £  Rep.  599  (1),  it  is  said:  The  company  was  not  bound  so 
to  coBstract  its  platform  as  to  make  accidents  to  passengers  using 
the  same  impossible,  or  to  ose  the  highest  degree  of  diUgence  to 
make  it  safe,  conrenient  and  nscfuL  It  was  bound  simply  to  exercise 
ordinary  care  in  view  of  die  dangers  attending  its  use,  to  make  it 
reasonably  adequate  for  die  purpose  to  which  it  was  devoted."  See 
also  Mckone  r.  Raiboad  Co.,  51  Mich.  601, 17  N.  W.  Rep.  74;  Bue- 
nemann  r.  Raihray  Co.,  32  Minn.  390,  20  N.  W.  Rep.  379  (2) ;  Rail- 
way Co.  r.  Cantrell,  37  Ark.  519  (3).  And  see  2  Rapalje  &  Mack, 
Dig.  Ry.  Cas.  tit,  ''Carriage  of  Passengers." 

2.  It  ^>pears  from  the  evidence  that  a  large  lamp  was  usually 
placed  in  a  bay  window  in  the  office  of  the  station  hotise.  There  was 
a  conflict  in  the  evidence  upon  the  question  whether  the  lamp  was  in 
position  and  lighted  on  the  evening  of  the  accident.  In  view  of  the 
fact  that  this  was  the  only  act  of  negligence  which,  imder  the  evi- 
dence, wotild  authorize  a  recovery,  we  think  the  jury  should  have 
been  plainly  and  explicitly  instracted  upon  the  liability  of  the  de- 
fendant for  failure  to  have  the  lamp  burning.  The  evidence  does  not 
show  that  there  was  any  negtigence  in  stopping  and  starting  the 
train. 

The  judgment  of  the  District  Court  is  reversed. 


1.  Lafflin  v.  Buffalo  &  S.  W.  R*y 
Co.,  106  N.  Y.  136,  is  reported  in  5 
Am.  Neg.  Cas.  268. 

2.  Buenemann  v.  St  Paul,  Minn. 
&  M.  R'y  Co.,  32  Minn.  390,  is  re- 


ported in  4  Am.  Neg.  Cas.  227. 

3.  St  Louis,  I.  M.  &  S.  R'y  Co. 
r.  Cantrell,  37  Ark.  519.  is  reported 
in  2  Am.  Neg.  Cas.  110. 
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SAWYER  V.  SAUER. 

Supreme  Court,  Kansas,  July  Term,  i8j2. 
[Reported  in  10  Kan.  466.] 
PURPOSE  OF  INSTRUCTION.— The  purpose   o!  an    instrnction  is  to 
usist  the  jury  in  correctly  applying  the  law  to  the  facts  of  the  ^ase,  and 
it  not  unFrequently  happens  that  a  general  statement  of  the  rights  and 
obligations  of  the  parties  to  a  transaction  assists  materially   to  a  clear 
uider  Stan  ding  of  the  particular  ohligation  claimed  to  have  been  violated. 
DRIVER  OF  STAGE  COACH  INTOXICATED.— When  a  stage  coach 
proprietor  employs  a  kiioira  drunkard  as  a  driver,  throuKh  whose  negli- 
gence, while  intoxicated,  a  passenger  receives  injury,  it  is  not  error  to 
instruct  the  jury  that  they  awf  give  exemplary  damages. 
CON'TRIBUTORY  NEGLIGENCE.— In  case  of  personal  injuriei,  slight 
negligence  on  the  part  of  the  plaintiflf  nor  neKligence  which  is  only  the 
remote  cause  cf  the  injury,  will  not  prevent  recovery. 
Ebros  from  Miami  District  Court.    Judgment  affirmed. 
"Action  by  Sauer  to  recover  for  personal  injuries  sustained  while 
riding  as  a  passenger  in  defendant's  stage  coach.  The  petition  alleged 
that  the  accident  was  caused  by  reason  of  the  drunkenness,  and  care- 
lessness, and  recklessness  of  the  driver  of  the  coach;  that  the  stage 
horses  ran  away,  and  while  plaintiff  was  trying  to  extricate  himself 
he  was  thrown  to  the  ground  and  run  over  by  the  coach,  his  leg 
broken,  etc.    The  principal  facts  are  stated  in  the  opinion.  The  action 
was  brought  in  the  District  Court  of  Labette  county,  and  taken 
on  change  of  venue  to  the  District  Court  of  Miami  county,  where  it 
was  tried  at  the  May  term,  1872.    The  plaintiff  asked  several  in- 
structions, which  were  given,  the  first  being  as  follows : 

"1st.  That  a  stage  coach  proprietor  who  carries  passengers  for 
compensation  is  responsible  for  all  accidents  and  injuries  happening 
to  passengers  which  mt^t  have  been  prevented  by  human  care  and 
foresight.  He  is  bound  to  furnish  gentle  and  well-broke  horses, 
skillful,  prudent,  and  sober  drivers,  and  the  smallest  degree  of  neg- 
ligence in  these  particulars  will  render  such  proprietor  liable  for  any 
injury  to  passengers  therefrom.  And  if  the  jury  believe  from  the 
evidence  that  Emil  J.  Sauer,  while  a  passenger  on  defendant's  coach 
received  any  injury  on  account  of  any  such  negligence  of  defendant, 
then  they  will  find  for  the  plaintiff." 

X'erdict  and  judgment  for  plaintiff  for  $3,500.  New  trial  rehjsed, 
and  Sawyer  brings  the  case  here  on  error. 

McCouAS  &  UcKbioban,  for  plaintiff  in  ant. 
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BrewePf  J. — Plaintiff  in  error  is  the  surviving  partner  of  the  firm 
of  Sawyer  &  Ficklin,  who  were  proprietors  of  a  stage  coach  line  be- 
tween Chetopa  and  Baxter  Springs.  Emil  J.  Sauer,  the  defendant 
in  error,  a  minor,  who  sues  by  his  next  friend,  while  a  passenger 
in  one  of  the  coaches  of  Sawyer  &  Ficklin,  was  injured,  and  brought 
his  action  in  the  District  Court  to  recover  damages  therefor.  Ver- 
dict and  judgment  were  in  his  favor  for  $3,500.  To  reverse  this 
plaintiff  in  error  brings  the  record  here. 

The  main  questions  arise  on  the  instructions.    Objection  is  made 

to  the  first  instruction  given  at  the  instance  of  the  plaintiff.    This 

instruction  embodies  a  statement  of  the  general  duties  and  obliga^ 

1 1  tions  of  stage  coach  proprietors,  and  is  conceded  by  counsel  to  state 

them  correctly.    The  objection  is  that,  being  so  full  and  general,  it 

touches  upon  matters  not  in  issue,  and  was  therefore  calculated  to 

I  '  mislead  the  jury  and  induce  them  to  consider  matters  foreign  to  the 

I  case.    We  do  not  think  it  open  to  that  objection.    The  scope  of  in- 

^'4  quiry  under  the  petition  seems  to  us  wider  than  counsel  state,  and 

"^  \'^'a  we  do  not  find   anything  which  was   likely  to  have  turned  the 

ifi  *    ;  thoughts  of  the  jury  away  from  the  issues.    The  purpose  of  an  in- 

Ijj  ^  '  struction  is  to  assist  the  jury  in  correctly  applying  the  law  to  the 

I,  \  facts  of  the  case;  and  it  not  unfrequently  happens  that  a  general 

statement  of  the  rights  and  obligations  of  the  parties  to  a  transaction 
assists  materially  to  a  clear  understanding  of  the  particular  obliga- 
tion claimed  to  have  been  violated.  It  may  well  have  had  that  effect 
in  this  case.  At  any  rate,  we  cannot  see  howJt  prejudiced  the  plain- 
tiff in  error,  and  that  is  as  far  as  it  is  necessary  for  us  to  inquire. 

The  third  instruction  given  at  the  instance  of  the  plaintiff  and  the 
refusal  to  give  instructions  of  an  opposite  character  are  also  alleged 
as  error.    That  instruction  is  as  follows : 

"That  if  they  believe  from  the  evidence  that  Emil  J.  Sauer,  while 
a  passenger  on  defendant's  stage  coach,  was  injured  on  account  of 
the  negligence  of  defendant  by  the  employment  of  a  known  drunken 
driver,  that  they,  the  jury,  are  not  confined  in  fixing  the  damages 
proven,  but  will  be  justified  in  giving  exemplary  damages." 

In  Wiley  v.  Keokuk,  6  Kan.  94,  it  was  decided  that  "whenever 
the  elements  of  fraud,  malice,  gross  negligence,  or  oppression  mingle 
in  the  controversy,  the  law  allows  the  jury  to  give  what  is  called  ex- 
emplary or  vindictive  damages."  It  is  needless  to  re-examine  the 
question  here.  That  decision  settles  the  correctness  of  this  instruc- 
tion ;  for  it  hardly  admits  of  doubt  that  the  employment  by  a  stage 
coach  proprietor  of  a  known  drunkard,  and  entrusting  to  his  care 
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the  lives  and  limbs  of  passengers,  is  the  grossest  of  negligence.  The 
travelling  community  have  the  right  to  expect  that  the  drivers  of 
coaches,  like  the  engineers  of  locomotives,  are  men  not  only  com- 
petent, but  of  sobriety ;  and  whenever  a  known  drunkard  is  placed 
in  such  positions  of  trust,  the  party  so  placing  him  should  pay 
smartly  for  such  reckless  indifference  to  human  life.  But  it  is 
claimed  by  counsel  that  there  is  not  enough  in  the  testimony  to 
warrant  such  an  instruction.  There  was  abundant  testimony,  and 
from  many  witnesses,  showing  the  intoxication  of  the  driver  at 
the  time  of  the  accident.  One  witness  testified  that  he  roused  him  out 
of  a  drunken  sleep  at  the  time  the  stage  started,  and  but  a  short  time 
before  the  accident,  and  helped  him  on  to  the  driver's  box,  he  being 
too  drunk  to  get  up  without  help.  There  was  some  testimony, 
though  not  abundant  or  positive,  yet  drawn  from  the  defendant's 
witnesses,  showing  the  use  of  liquor  by  the  driver  at  other  times, 
and  tending  to  show  intoxication  on  his  part.  Proof  of  actual 
knowledge  by  the  proprietor  is  unnecessary.  Proof  of  drunkenness 
so  habitual  as  to  be  generally  known  in  the  community,  is  sufficient 
to  raise  a  presumption  of  knowledge  on  his  part.  And  while  we 
think  the  testimony  fails  to  show  habitual  drunkenness  of  the  driver, 
or  actual  or  presumptive  knowledge  thereof  by  defendant,  yet  it 
tends  in  that  direction  sufficiently  to  justify  the  court  in  laying  down 
the  law  in  reference  thereto.  The  question  was  raised  as  to  the  right 
to  award  punitive  damages,  and  it  was  proper  for  the  court  to  lay 
down  the  rule  respecting  them. 

The  next  question  arises  on  the  second  instruction  given  by  the 
court  of  its  own  motion,  and  the  refusal  to  give  several  embodying 
in  slightly  different  statements  an  opposite  doctrine.  That  instruc- 
tion is  as  follows : 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff's  negli- 
gence contributed  to  the  injury  complained  of,  he  cannot  recover. 
But  if  such  negligence  was  only  slight,  or  the  remote  cause  of  the 
injury,  he  may  still  recover,  notwithstanding  such  slight  negligence 
or  remote  cause." 

It  is  a  general  rule  that  where  the  negligence  of  the  plaintiff  con- 
tributes to  the  injury  he  cannot  recover.  Where  there  is  mutual  fault 
the  law  will  not  try  to  determine  which  is  the  more  to  blame.  Yet 
all  that  is  required  of  the  plaintiff  is  ordinary  care  and  prudence. 
He  is  not  called  upon  for  the  exercise  of  extraordinary  diligence 
and  care  in  averting  the  consequences  of  defendant's  negligence. 
Of  course,  what  is  ordinary  prudence  varies  with  the  situation  and 
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stuTOundings.  That  which  is  ordinary  prudence  under  some  cir- 
cumstances will  be  gross  carelessness  in  others,  so  that  no  specific 
acts  can  be  named  as  indicating  the  degree  of  care  to  be  exercised. 
It  is  enough  that  the  party  does  that  which  ordinarily  prudent  men 
would  do  under  like  circumstances.  The  rule  in  reference  to  this 
question  is  thus  stated  in  Shear.  &  Red.  on  Neg.,  §  29 :  "Where  the 
negligence  of  the  plaintiff  is  relied  upon  to  defeat  his  recovery  he 
must  have  been  guilty  of  at  least  ordinary  negligence.  His  failure 
I  to  take  great  care  is  no  defense  to  the  action."    See  also  Ernst  v, 

^  5  Hudson  River  R.  R.  Co.,  35  N.  Y.  9 ;  Johnson  v.  Hud.  River  R.  R. 

[  *  j  \  '  Co.,  20  N.  Y.  76 ;  Beers  v,  Housatonic  R.  R.  Co.,  19  Conn.  566.    It 
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is  true,  some  of  the  New  York  decisions  say  that  any  negligence  on 
i  the  part  of  the  plaintiff  will  defeat  a  recovery ;  but  these  courts  reject 

:  the  idea  of  degrees  of  negligence,  and  hold  that  if  one  does  that 

which  ordinarily  prudent  men  would  have  done,  he  is  guilty  of  no 

negligence,  so  that  they  in  fact  announce  no  different  doctrine.    In 

^^^  this  State  we  recognize  the  different  degrees  of  negligence,  and  there- 

\\  <  ^  fore  the  instruction  is  in  this  respect  properly  worded.    U.  P.  R'y 

Co.  V.  Rollins,  5  Kan.  167.  The  law  does  not  regard  the  remote 
causes  of  an  injury.  It  is  enough  to  determine  the  proximate 
causes.  "The  plaintiff's  fault  must  also  proximately  contribute  to  his 
injury,  in  order  to  constitute  any  ground  of  defense."  Shear.  & 
Redf.  on  Neg.,  §  33 ;  Isbell  v.  N.  Y.  &  N.  H.  R.  R.  Co,  27  Conn. 
293;  Richmond  v.  Sac.  Val.  R.  R.  Co.,  18  Cal.  351;  U.  P.  R'y 
Co.  V.  Rollins,  5  Kan.  167.  Indeed,  the  instruction  seems  but  to 
state  the  law  as  laid  down  in  this  last  case,  and  a  reference  to  that 
decision  was  really  all  that  was  necessary  to  dispose  of  this  objection. 
Several  objections  were  raised  to  the  admission  of  testimony,  but 
none  of  them  seem  to  us  of  sufficient  importance  to  justify  a  reversal 
of  the  judgment.  It  is  claimed  that  the  verdict  was  excessive.  It 
was  for  $3,500.  The  plaintiff's  leg  was  broken,  with  a  compound 
fracture  of  the  tibia.  He  was  confined  to  his  bed  for  thirteen  weeks, 
and  afterward  was  on  crutches  for  a  month  or  two.  He  suffered  a 
great  deal  of  pain  during  his  confinement,  and  occasionally  since. 
We  do  not  feel  warranted  in  disturbing  the  judgment  on  this  ground* 
The  judgment  will  be  affirmed. 
All  the  justices  concur. 
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KANSAS  PACIFIC   RAILWAY   COMPANY 

V.  CUTTER. 

Supreme  Courts  Kansas^  July  Term^  ^^77- 

[Reported  in  19  Kan.  83.] 

PRACTICE— FOREIGN  RECORD.— It  seems  that  the  attestation  of  a 
foreign  record,  under  section  905  of  the  Revised  Statutes  of  the  United 
States  must  be  made  by  the  clerk  in  person,  and  cannot  be  made  by  a 
deputy  or  other  person  acting  as  a  substitute  for  him. 

PRACTICE— OBJECTION  TO  EVIDENCE.— An  objection  to  the  in- 
troduction of  testimony,  to  be  available  in  this  court  for  purposes  of  error, 
must,  except  perhaps  in  cases  where  the  defect  cannot  be  obviated  by 
further  proof,  distinctly  and  clearly  state  the  point  of  objection,  so  that 
we  can  see  from  the  record  that  the  very  matter  to  which  our  attention 
is  directed  was  presented  to  the  mind  of  the  trial  judge. 

CHARGE. — Where  the  charge  of  the  court  is  in  accord  with  the  instruc- 
tions asked  by  the  party  now  alleging  error,  it  will,  for  the  purposes  of 
the  case,  be  conclusively  presumed  to  be  correct. 

DEATH— DAMAGES— STATUTORY  ACTION.— In  an  action  under 
section  422  of  the  Code  of  Civil  Procedure  (Gen.  Stat.,  p.  709),  to  recover 
damages  for  the  death  of  a  party,  and  outside  of  the  question  of  exem- 
plary damages,  the  recovery  is  to  be  of  a  pecuniary  compensation  for.  a 
pecuniary  loss. 

DAMAGES. — In  determining  the  amount  of  such  compensation,  much  must 
be  left  to  the  good  sense  and  sound  judgment  of  the  jury  upon  all  the 
facts  and  circumstances  of  the  case.  No  uniform  and  precise  rule  can 
be  laid  down  for  estimating  the  value  to  the  survivors  of  the  life  of  the 
deceased,  for  the  elements  which  go  to  make  up  such  value  are  personal 
to  each  case. 

DAMAGES— INSTRUCTION.— A  charge  to  a  jury,  in  such  an  action,, 
that  they  are  not  to  take  into  consideration  the  pain  suffered  by  the  de- 
ceased or  the  wounded  feelings  of  the  surviving  relatives,  but  may  con- 
sider the  relations  between  him  and  the  next  of  kin,  the  amount  of  his 
property,  the  character  of  his  business,  and  the  prospective  increase  of 
wealth  likely  to  accrue  to  a  man  of  his  age,  with  the  business  and  means 
which  he  had,  or  the  possibility  of  a  decrease  of  the  same,  is  held  under 
the  circumstances  of  the  case  to  present  no  error. 

PECUNIARY  LOSS— DAMAGES— VERDICT.— Where  the  jury  find 
the  pecuniary  loss  to  be  a  certain  sum  (in  this  case  $1,320),  and  in  an- 
swer to  a  specific  question  say  that  the  loss  consisted  of  notes  and  mining 
stocks,  and  there  is  testimony  that  the  deceased  had  notes  and  mining 
stocks  which  were  lost  on  account  of  his  death,  and  the  amount  of  the 
verdict  seems  to  be  but  a  reasonable  compensation  for  such  loss,  the  ver- 
dict will  be  upheld,  although  the  amount  named  by  the  jury  cannot  be 
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deduced  from  the  testimony  by  any  mere  addition  of  the  items  of  an 
account,  and  although  it  is  not  made  perfectly  clear  in  what  manner, 
whether  by  running  of  the  Statute  of  Limitations,  or  otherwise,  the  death 
of  the  deceased  broug'ht  about  the  loss  of  the  notes  and  stocks. 

DERAILMENT  OF  TRAIN— PASSENGER  KILLED— DEFECTIVE 
TRACK— DAMAGES.— Where  the  testimony  sftiows  that  the  raih-oad 
train  upon  which  the  deceased  was  riding  as  a  passenger  was  thrown 
from  the  track,  and  that  thereby  the  deceased  received  the  injuries  from 
v^ich  he  died,  and  faih  to  show  any  unusual  speed  or  want  of  care  in 
the  management  of  the  train,  or  by  any  direct  evidence  the  cause  of  the 
train's  being  thrown  from  the  track,  and  discloses  as  the  only  evidence 
of  negligence  on  the  part  of  the  company  the  fact  that  some  of  the  ties  at 
and  near  the  place  of  the  accident  were  rotten,  and  it  appears  that  the 
company  had  a  suitable  and  competent  person  in  charge  of  the  track  at 
that  place  as  section-boss,  and  that  he  was  from  time  to  time  and  as  fast 
as  he  deemed  necessary  for  the  safety  of  the  tracK.  replacing  the  old  and 
rotten  ties  with  new  and  sound  ones.  Held^i\aX  no  case  was  shown  for 
exemplary  damages  (1). 

Appbaj«  by  defendant.    Judgment  afhrmed, 

"Action  by  Lydia  H.  Cutter,  as  administratrix  of  the  estate  of 
Joseph  Stewart,  deceased,  to  recover  damages  sustained  by  the  next 
of  kin  of  said  deceased  by  reason  of  his  death.  The  plaintiff  was 
appointed  administratrix  of  said  estate  by  the  Probate  Court  of 
Arapahoe  county,  territory  of  Colorado.    Stewart  came  to  his  death 


1.  Among  other  actions  in  Kansas 
relating  to  the  Derailment  of  Trains 
are  the  following: 

SouTHBitN  Kansas  R*y  Co.  v. 
Walsh,  45  Kan.  653  (1891),  action 
for  damages  for  injuries  sustained  by 
reason  of  the  derailment  of  the  train 
on  which  plaintiff  was  travelling. 
Judgment  for  plaintiff  for  $5,246 
affirmed. 

MissoTTRi  Pacific  R'y  Co.  v. 
LovRLACB,  57  Kan.  195  (1896),  ac- 
tion for  damages  for  injuries  sus- 
tained by  reason  of  derailment  of 
train.  Judgment  for  plaintiff  for 
$4,500  in  the  Johnson  District  court. 
Defendant  appealed.  On  appeal  it 
was  held  that  the  opinion  of  medical 
expert  of  past  mental  condition 
based  on  present  physical  examina- 
tion alone  was  inadmissible.  On  the 
question  as  to  release  of  damages, 
the  defense  being  that  there  had  been 


a  compromise  and  adjustment  of  the 
claim  by  the  injured  person  execut- 
ing two  separate  papers  releasing  the 
company  from  liability,  and  the  reply 
being  that  plaintiff  was  mentally  in- 
capacitated   when    she    signed    the 
first  paper,    and  that  she  signed  the 
second     through     misrepresentation 
and  fraud  of  the  company,  the  court 
examined    the    testimony    and    held 
that  the  same  did  not   support  the 
charge    of    fraud.     Held    also,    that 
proof  of  previously  unknown  state- 
ments of  prevailing  party,  sufilicient 
cause  for  new  trial,   on   ground  of 
newly   discovered   evidence.      Judg- 
ment reversed. 

In  Atchison,  Topbsia  &  Santa 
Pb  R.  R.  Co.  V.  £i4>B&,  57  Kan.  812 
(1896),  judgment  for  $3,000  was 
afHrmed  where  plaintiffs  intestate 
was  injured  in  a  derailment  of  the 
train  on  which  he  was  a  passenger. 
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in  Riley  county,  in  this  State,  while  riding  as  a  passenger  on  the 
cars  of  the  Railway  Company,  August  1st,  1872,  while  en  route  from 
Kansas  City,  Mo.,  to  Denver,  Colorado ;  and  this  action  was  brought 
under  §  422  of  the  Civil  Code,  the  petition  alleging  that  the  de- 
ceased's death  was  caused  by  the  wrongful  acts,  negligence,  and 
mismanagement  of  the  defendant. 

"[The  case  was  here  upon  demurrer  to  the  petition,  16  Kan.  568, 
when  it  was  held,  that  an  administrator  appointed  in  another  State  or 
territory  could  maintain  an  action  in  this  State  under  said  §  422.] 

"A  trial  upon  the  merits  was  had  in  the  District  Court,  at  the  March 
Term  thereof  1876.  The  plaintiff  offered  in  evidence  the  record  of 
the  Probate  Court  of  Arapahoe  county  upon  which  her  appointment 
as  administratrix  was  made,  and  also  the  letters  of  administration 
issued  to  her  as  such  administratrix.  Such  record  and  letters  were 
dated  September  27th,  1872,  and  such  letters  of  administration  were 
authenticated  as  follows: 

Tbuitory  op  Coix)rado,  County  op  Arapahob,  ss. 

I,  Webster  D.  Anthony,  county  clerk  of  said  county,  and  ex-officio 
clerk  of  the  Probate  Court  of  Arapahoe  county,  do  hereby  certify  the 
above  and  foregoing  to  be  a  true,  correct,  and  complete  transcript 
and  copy  of  certain  letters  of  administration  issued  to  Lydia  Harvey. 
(The  petition  states  that  since  the  issuance  of  these  letters  of  admin- 
istration to  the  plaintiff,  she  has  intermarried  with  Benj.  P.  Cutter ; 
and  the  action  is  brought  in  her  present  name  of  Cutter]  ;  upon  the 
estate  of  Joseph  Stewart  deceased,  as  the  same  appears  from  the 
original  now  on  file  in  my  said  office. 

Witness  my  hand  and  the  seal  of  said  court,  at  Denver,  in  said 
county,  this  4th  day  of  June,  1875. 

Webster  D.  Anthony,  Clerk, 

[Seal]  By  James  F.  Watson,  Deputy. 

Territory  op  Colorado>  Arapahob  County,  ss. 

I,  William  C.  Kingsley,  judge  of  the  Probate  Court  of  said  county 
and  territory,  do  hereby  certify  that  the  said  Webster  D.  Anthony, 
who  by  his  deputy  James  F.  Watson  hath  signed  the  above  certifi- 
cate and  attestation,  and  to  which  the  seal  of  said  Probate  Court  is 
annexed,  was  on  the  4th  day  of  June  1875,  and  the  time  said  certifi- 
cate and  attestation  was  made,  the  clerk  of  the  said  Probate  Court, 
and  the  keeper  of  the  records  and  files  of  said  court ;  that  the  said 
certificate  and  attestation  of  the  said  Webster  D.  Anthony  is  in  due 
'orm,  and  by  the  proper  officer,  and  to  all  acts  by  the  said  Webster 
p.  Anthony  so  done,  full  faith  and  credit  are  and  ought  to  be  given, 
w  judicature,  and  without. 

This  18th  day  of  August,  1875. 

William  C.  Kingsley,  Probate  Judge. 

"The  letters  and  record  were  admitted  in  evidence  over  the  objec- 
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tion  and  exception  of  defendant.  Several  witnesses  testified  respect- 
ing the  condition  of  the  defendant's  railroad  track,  the  injury  and 
death  of  Stewart,  his  age,  health,  circumstances,  etc.,  and  his  next 
of  kin,  and  their  dependence  upon  him  for  support,  or  assistance. 
The  jury  found  for  the  plaintiff,  and  assessed  her  damages  in  two 
items — compensatory,  $1,320 ;  exemplary,  $2,200.  Judgment  upon 
the  verdict  for  $3,520,  and  the  Railway  Company  brings  the  case 
here  on  error." 

C.  E.  Brbthbrton  and  J.  P.  Ushbr>  for  plaintiff*  in  error. 

Green  &  Hessin,  for  defendant  in  error. 

Brewer,  J.  — This  was  an  action  under  section  422  of  the  Code, 
by  the  personal  representative  of  Joseph  Stewart  deceased,  to  recover 
damages  for  the  death  of  the  deceased  caused  by  the  negligence  of 
the  company.  The  first  error  alleged  is  in  the  admission  of  a  record 
of  the  Probate  Court  of  the  territory  of  Colorado,  certified  to  in  the 
name  of  the  clerk  by  a  deputy.  It  is  not  claimed  that  this  record 
as  authenticated  was  admissible  under  the  section  of  our  statutes 
applicable  thereto  (Gen.  Stat.,  p.  700,  §  371),  but  it  is  claimed  that  it 
was  under  section  905  of  U.  S.  Revised  Stat.  That  section  however 
authorizes  attestation  by  the  clerk,  and  names  no  other  person. 
And  it  seems  to  be  settled  that  this  of  itself  grants  no  authority  to 
a  deputy  clerk.  1  Greenleaf  on  Ev.  (13th  ed.)  §  504 ;  Stephenson 
V.  Baumster,  3  Bibb,  369 ;  Morris  v,  Patchin,  24  N.  Y.  394.  This 
last  case  is  directly  in  point,  and  in  it  the  court  says :  "The  attes- 
tation is  directed  to  be  by  the  clerk,  and  not  by  any  person  acting  as 
a  substitute  for  the  clerk,  or  possessing  like  power  under  the  State 
laws.  In  making  the  certificate,  which  is  made  evidence  under  the 
act  of  congress,  the  clerk  derives  his  authority  from  the  federal  and 
not  from  the  State  laws,  and  the  certificate  has  vitality  and  effect, 
not  by  reason  of  the  official  character  of  the  officer  making  it  under 
the  laws  of  the  State,  but  in  virtue  of  the  act  of  congress  pre- 
scribing it  as  the  mode  of  proof  in  this  particular  case.  The  certifi- 
cate of  the  judge,  as  to  the  authority  of  any  person  other  than  the 
clerk  to  make  the  certificate,  is  of  no  more  force  than  would  be  a 
like  certificate  as  to  the  effect  of  the  judgment.  Again,  if  a  deputy 
clerk,  or  other  person,  could  make  the  certificate  by  reason  of  the 
power  conferred  upon  him  by  the  State  laws,  and  thus  satisfy  the 
act  of  congress,  such  law  should  be  proved  as  other  facts  are  proved, 
or  as  other  laws  are  proved,  and  not  by  the  certificate  of  the  judge, 
which  is  not  made  evidence  of  any  such  fact.  The  records  were 
not  competent  evidence,  and  were  improperly  admitted." 
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But  it  is  insisted  that,  conceding  the  defect  in  the  authenticatioii, 
no  objection  was  made  on  that  ground,  and  therefore  the  error  wilt 
not  now  be  considered.  When  offered,  the  record  was  objected  to 
"as  being  incompetent."  Thereafter  a  motion  was  made  to  strike 
out  the  record  "as  not  being  competent  evidence ;"  and  finally  an 
instruction  was  asked  in  reference  to  the  fact  sought  to  be  proved 
by  it.  "No  competent  evidence  has  been  offered,"  etc.  Was  this 
objection  sufficient  to  raise  the  question  now  presented?  In  Fer- 
guson V.  Graves,  12  Kan.  43,  it  was  said,  "that  where  evidence  is 
apparently  admissible  for  any  purpose,  or  under  any  circumstances, 
the  court  does  not  err  in  admitting  the  same,  unless  the  reasons  for 
its  exclusion  are  given  by  the  party  objecting,  has  been  repeatedly 
decided  by  this  court."  And  in  Botkin  v.  Livingston,  16  Kan.  41 
that  "if  a  party  fails  to  object  to  the  introduction  of  an  instrument 
on  the  ground  that  its  execution  is  not  proven,  he  cannot  thereafter 
raise  the  question.  He  has  waived  that  point."  In  1  Greenleaf 
on  Ev.  (13th  ed.)  §  421,  the  author  uses  this  language ;  "It  is  also 
to  be  noted  as  a  rule,  applicable  to  all  objections  to  the  reception 
of  evidence,  that  the  ground  of  objection  must  be  distinctly  stated 
at  the  time,  or  it  will  be  held  vague  and  nugatory."  The  idea  of 
course  is,  that  as  this  court  simply  reviews  the  rulings  of  the  District 
Court  it  should  be  made  clear  to  us  exactly  what  these  rulings  were. 
A  party  should  not  be  permitted  to  try  his  case  upon  one  series  oF 
questions  in  that  court,  and  upon  another  in  this.  If  upon  every 
question  to  which  the  attention  of  that  court  was  directed  it  rule:] 
correctly,  with  what  propriety  is  it  said  that  it  erred,  and  for  its  errors 
the  judgment  must  be  reversed?  As  said  in  the  case  of  E.  &  C.  R. 
R.  Co.  V.  Lawrence,  29  Ind.  622,  "it  is'of  consequence  in  the  admin- 
istration of  justice  that  all  such  questions  shall  be  so  distinctly  made 
in  the  lower  court,  that  judgments  shall  not  be  liable  to  reversal 
upon  points  never  before  the  mind  of  the  presiding  judge,  which  do 
not  affect  the  real  controversy,  and  which  if  suggested  might  have 
been  obviated."  In  the  case  of  Bundy  v.  Hyde,  50  N.  H.  117,  it 
appears  that  on  the  trial  an  objection  was  made  to  testimony  as  "not 
competent."  The  judge  desired  that  the  specific  ground  of  incom- 
petency be  pointed  out.  This  not  being  done,  he  declined  to  con- 
ndcr  the  objection,  and  this  ruling  was  sustained.  The  State  v. 
Jones,  7  Nev.  408,  is  still  more  closely  in  point.  An  objection  was 
made  to  a  deposition  as  incompetent  evidence.  Depositions  were 
admissible  in  a  criminal  case  only  under  certain  circumstances  and 
conditions.  Although  the  record  failed  to  show  those  circum- 
stances and  conditions,  yet  the  objection  was  held  too  general  to 
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reach  tlie  point  of  a  failure  to  show  that  the  deposition  was  taken 
a  case  authorized  by  statute.  See  also  Camden  v.  Doremiis,  3  He 
U.  S.  St.  515 ;  U.  S.  v.  Anguisola,  1  Wall.  352 ;  Longabaugh  f  .V. 
&  T.  R.  R.  Co.,  9  Nev.  271 ;  Dewy  v.  Domec,  18  Cal.  g3 ;  Leek 
Wilson,  24  Cal.  398. 

It  may  not  be  possible  to  specify  in  advance  a  form  of  objecti 
which  will  be  sufficient  in  every  case.  The  only  rule  that  can 
laid  down  is,  that  it  must  be  such  as  distinctly  and  clearly  prese 
the  precise  point  of  objection,  and  upon  which  tlie  ruling  c^  I 
court  is  asked.  We  must  be  able  to  sec  from  an  examination 
the  record  that  ttie  attention  of  the  trial  judge  was  called  to  the  vi 
matter  presentee]  to  us.  It  often  happens  that  the  objection  is 
apparent  that  a  very  general  expression  could  not  fail  to  bring  it 
attention.  If  it  does,  that  is  sufficient.  But  not  infrequently  si 
general  expressions  really  cover  up  the  specified  matter,  and  na 
rally  call  the  attention  away  to  something  else.  Then  they  are  i 
sufficient.  Now  in  the  case  at  bar  there  was  a  pivotal  question  as 
the  right  of  a  foreign  administratrix  to  maintain  such  an  acti 
True,  it  had  been  ruled  upon  in  the  District  Court  on  demurrer,  1 
it  had  not  yet  been  determined  in  this  court.  It  was  still  an  oi 
question.  When  therefore  the  record  of  the  letters  of  admintst 
tion  in  Colorado  was  offered  in  evidence,  an  objection  that  such  * 
dence  "was  incompetent"  would  naturally  suggest  this  vital  quest! 
and  indicate  simply  a  desire  to  preserve  that  question  beyond  i 
chance  of  waiver.  The  thought  of  the  court  would  scarcely  be  tun 
to  the  mere  authentication  of  the  record.  It  would  look  to  the  s 
stance  rather  than  the  form  of  the  testimony — to  that  which  i 
irrelevant,  and  beyond  the  power  of  correction,  rather  than  to  t 
which  was  incidental  and  could  be  corrected.  Thrice  was  the  obj 
tion  presented,  and  the  very  repetition,  as  well  as  the  manner  of 
repetition,  would  only  strengthen  the  conviction  that  the  substan 
question  was  all  that  was  sought  to  be  raised.  It  seems  to  us  t 
the  attention  of  the  District  Court  was  not  distinctly  and  clei 
called  to  the  specific  objection  here  made,  and  that,  therefore 
should  not  now  be  considered.  It  perhaps  should  be  reniarl 
before  passing  from  this  subject,  that  the  views  we  have  expres 
are  in  reference  to  cases  in  which  the  defect  could  be  obviated 
further  proof.  If  the  defect  was  necessarily  fatal,  and  could  not 
avoided  by  other  testimony,  the  consideration  suggested  might  h 
little  force. 

Objections  were  also  taken  to  the  instructions  of  the  court  on 
question    of  damages.     The  instructions  authorized  the  award 
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exemplary  or  punitive  damages.  For  this  they  are  now  challenged ; 
but  as  the  instructions  asked  by  plaintiff  in  error  also  recognized  the 
propriety  of  such  damages  in  actions  of  this  nature,  we  do  not  think 
the  question  is  fairly  in  the  case.  It  may  be  remarked,  in  passing, 
that  there  is  a  marked  difference  in  the  language  of  the  statutes  of 
the  various  States  in  this  respect.  In  some,  as  in  California  and 
Kentucky,  such  damages  are  expressly  or  by  clear  implication 
authorized.  Myers  v.  San  Francisco,  42  Cal,  215 ;  Bowler  v.  Lane, 
3  Met.  (Ky.)  313.  In  others,  New  York,  Ohio,  Wisconsin,  Illinois 
and  Pennsylvania,  by  the  present  statute  the  recovery  is  plainly  lim- 
ited to  the  actual  damages  to  compensation.  Green  v.  Hudson  River 
R.  R.  Co.,  32  Barb.  25 ;  Grotenkemper  v.  Harris,  25  Ohio  St.  510 ; 
Cassillo  V.  Landwehr,  28  Wis.  522;  Even  v.  C.  &  N.  W.  R.  R.  Co., 
38  Wis.  613 ;  Brady  v.  Chicago,  4  Bissell,  448 ;  C.  &  P.  R.  R.  Co.  v. 
Rowan,  66  Pa.  St.  393 ;  P.  R.  R.  Co.  v.  Keller,  67  Pa.  St.  300.  Such 
also  is  the  force  of  the  original  English  statute  known  as  Lord 
Campbell's  Act,  9  and  10  Vict.  93  (1) ;  Blake  v.  Midland  R'y  Co.,  18 
Q.  B.  93  (2).    While  in  some  States,  as  Maine,  Colorado,  Kansas 

1.  The  sections  in  Lord  Camp- 
btU's  Act,  9  and  10  Vict  c.  93.  re- 
lating lo  damages,  after  reciting  that 
DO  action  at  law  is  now  maintainable 
againjt  a  person  who  by  hi&  wrong- 
ful act,  neglect,  or  default  may  have 
unied  the  death  of  another  person, 
and  it  is  oftentimes  right  and  expe- 
dient tfiat  the  wrongdoer  in  such 
case  should  be  answerable  in  dam- 
ages for  the  injury  so  caused  by  him, 
enacts,  that  whensoever  the  death  of 
a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would 
(if  death  had  not  ensued)  have  en- 
titled the  party  injured  to  maintain 
an  action  and  recover  damages  in  re- 
tpect  thereof,  then  and  in  every  such 
caje  [he  person  who  would  have 
been  liable  i(  death  had  not  ensued 
•hall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of 
the  person  injured,  and  although  the 
death  shall  have  been  caused  under 
inch  circumstances  as  amount  in  taw 
lotdony. 

By  t.  2,  every  such  action  shall  be 
for  the  benefit  of  the  wile,  hust>and. 


parent,  and  child  of  the  person 
whose  death  shall  have  been  so 
caused,  and  shall  be  brought  by  and 
in  the  name  of  the  executor  or  ad- 
ministrator of  the  person  deceased. 
And  in  every  such  action  the  jury 
may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  re- 
sulting from  such  death;  to  the  par- 
ties respectively  for  whom  and  for 
whose  benefit  such  action  shall  be 
brought;  and  the  amount  so  re- 
covered, after  deducting  the  costs 
not  recovered  from  the  defendant, 
shall  be  divided  among  the  before- 
mentioned  parlies  in  such  shares  as 
the  jury  by  their  verdict  shall  find 
and  direct 

2.  In  Blake  v.  Midland  R'y  Co.. 
18  Q.  B.  93,  it  was  held  that  in  an 
action  founded  on  the  9  and  10  Vict, 
c  93,  by  the  wife,  husband,  parent 
or  child  of  a  person  killed  by  mis- 
feasance, the  jury,  in  estimating  the 
damages,  cannot  take  into  consider- 
ation mental  suffering  or  loss  of 
society,  but  must  give  compensation 
for  pecuniary  loss  only. 
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and  Pennsylvania  prior  to  1868,  the  statute  simply  provides  for 
the  recovery  of  damages.  State  v.  Railroad  Co.,  58  Me.  176;  K.  P. 
R'y  Co.  p.  Miller,  2  Col.  442;  K.  P.  R'y  Co.  v.  Lundin,  3  CoL  94; 
Fenn.  R.  R.  Co.  v.  Zebe,  33  Pa.  St.  330  (1) ;  Penn.  R.  R.  Co.  v. 
Henderson,  51  Pa.  St.  315  (2).  See  also  Field  on  Damages,  p.  490. 
and  following,  where  the  various  statutes  and  rulings  are  collected. 
It  is  said  in  the  Maine  case,  that  the  purpose  of  the  statute  was 
simply  to  prevent  the  abatement  of  the  action  by  the  death  of  the 
party  injured,  leaving  all  other  matters  to  be  controlled  by  the  ordi- 
nary rules  governing  actions  for  personal  injuries.  But  as  before 
stated,  it  is  hardly  necessary  for  us  in  this  case  to  settle  the  con- 
struction and  effect  of  our  own  statute. 

The  instructions  are  also  challenged  in  respect  to  the  measure  of 
damages  other  than  exemplary.  The  language  of  the  charge  is  as 
follows : 

"You  should  not  take  into  consideration  the  pain  suffered  by 
dEccased,  or  the  wounded  feelings  of  the  surviving  relatives,  nor 
give  punitive  damages,  unless  said  accident  was  the  result  of  gross 
carelessness,  and  reckless  indifference  to  the  rights  of  passengers. 
But  you  should  give  what  you  deem  a  just  compensation  to  them 
for  such  loss.  And  in  determining  the  same,  you  may  take  into  con- 
sideration all  the  circumstances  attending  his  death;  the  relations 
between  him  and  his  children,  and  next  of  kin ;  the  amount  of  his 
property ;  the  character  of  his  business,  and  the  prospective  increase 
of  wealth  likely  to  accrue  to  a  man  of  his  age,  with  the  business  and 
means  which  he  had,  or  the  possibility  of  a  decrease  of. the  same. 
Damages,  in  a  case  of  this  kind,  must  depend  very  much  upon  the 
good  sense  and  sound  judgment  of  the  jury,  upon  all  the  facts  and 
circumstances  of  the  case," 

Many  cases  have  arisen  in  the  different  States  under  statutes  like 
this,  and  many  inquiries  have  been  made  in  the  various  courts  as  to 
tlie  proper  matters  for  consideration  by  a  jury  in  fixing  the  dam- 
ages. It  is  safe  to  say,  that  no  rule  has  yet  been  laid  down  of  defi- 
nite and  precise  statement,  and  applicable  to  all  cases.  That  the  pur- 
pose of  the  statute  was  to  give  to  the  survivors  compensation  for  the 
value  of  the  life  taken  away,  may  be  conceded ;  and  therefore  all  the 
elements  which  go  to  make  that  life  valuable,  are  proper  matters 

1.    Penn.   R.  R.  Co.  v.  Zebe,  33  6  Am.  Neg.  Cas.  243. 

Pa.  St.  318,  330,  is  reported  in  6  Am,  2.    Penn.  R.  R,  Co.  v.  Henderson. 

NeK.  Cas.  232.    See  also  subsequent  51  Pa.  St.  315.  is  reported  in  6  Am. 

dtcision  in  aame  case,  37  Pa.  St.  420,  Neg.  Cas  244. 
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of  consideration ;  and  matters  which  do  not  affect  its  value  to  the 
survivors,  such  as  the  pain  and  suffering  endured  by  the  deceased ; 
the  grief  and  sorrow  of  the  survivors,  are  not  to  be  considered.  But 
how  shall  the  value  of  a  man's  life  be  determined?  By  the  needs  of 
the  survivors?  Where  the  deceased  leaves  a  family  of  small  chil- 
dren, should  the  recovery  be  greater  than  where  he  leaves  none? 
That  logically  would  exclude  all  recovery  where  the  deceased  left  no  ' 

one  dependent  upon  him.  By  the  probable  earnings  of  the  deceased? 
That  would  often  furnish  the  most  inadequate  compensation  in  the 
most  deserving  of  all  cases,  as,  where  a  wife  and  mother  is  the  party 
killed.  By  the  present  value  of  the  probable  net  accumulations  of  the 
deceased,  considering  his  present  business  and  expectation  of  life? 
That  would  be  open  to  objections  of  the  same  character  as  the  last, 
only  of  a  far  more  serious  nature.  In  the  very  nature  of  things  it 
seems  to  us  an  exact  and  uniform  rule  for  measuring  the  value  of  the 
life  taken  away  to  the  survivors,  is  impossible.  The  elements  which 
go  to  make  up  the  value  are  personal  to  each  case.  All  that  can  well 
be  done  is,  to  say  that  the  jury  may  take  into  consideration  all  the 
matters  which  go  to  make  the  life  taken  away  of  pecuniary  value  to 
the  survivors,  and,  limited  by  the  amount  named  in  the  statute,  ll 

award  compensation  therefor.    To  go  beyond  this,  and  lay  down  1< 

an  arbitrary  rule  for  valuing  the  life  of  the  deceased,  a  rule  applicable  •• 

to  all  cases  alike,  however  satisfactory  it  might  be  because  of  its 
uniformity,  would  in  many  instances  operate  to  defeat  the  accom-  \ 

plishment  of  the  wholesome  purposes  sought  by  this  act.  It  was 
well  said  by  Mr.  Justice  Nelson  in  the  case  of  Railroad  Co.  v.  Bar- 
nm,  5  Wall.  90,  in  language  quoted  in  the  charge  in  this  case,  that 
"the  damages  must  depend  very  much  on  the  good  sense  and  sound 
judgment  of  the  jury,  upon  all  the  facts  and  circumstances  of  the 
particular  case.''  The  instructions  as  given  in  this  case  find  abun- 
dant support  in  the  latest  and  best  decisions,  and  do  not  present  mat- 
ters other  than  those  proper  for  the  consideration  of  the  jury.  Thus 
in  the  case  of  Catawissa  R.  R.  Co.  v.  Armstrong,  52  Pa.  St.  282,  the 
court  says :  "The  jury  were  instructed  to  put  a  value  upon  his  life, 
and  in  doing  this  to  have  regard  to  his  probable  gains  and  accumu- 
lations, his  age,  his  health,  his  usual  wag^s,  and  the  family  he  had 
to  support.  We  have  said  that  in  this  class  of  actions  all  that  can  be 
sought  or  recovered  is  pecuniary  indemnity  for  a  pecuniary  loss,  and 
we  think  nothing  else  was  submitted  to  the  jury  in  this  instance." 
In  Mclntyrev.  N.  Y.  Central  R.  R.  Co.,  37  N.  Y.  287  (1),  "What  did 

1.    Mclntyre  v.  N.  Y.  Central  R.  R.  Co.,  37  N.  Y.  287,  is  reported  in 
5  Am.  Ncg.  Cas.  97. 
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the  deceased  usually  earn?"  was  held  to  be  a  proper  question  as  tend- 
ing to  show  the  value  of  the  decedent's  life.  In  Filley,  AdmV,z;.  Hud- 
son River  R.  Co.,  24  N.  Y.  471,  it  was  said,  that  "It  is  not  required 
that  the  degree  of  kindred  should  be  such  as  to  create  the  duty  of 
sustenance,  support  or  education,"  and  the  same  proposition  is 
affirmed  in  R.  R.  Co.  v,  Barron,  5  Wall.  90.  See  also  Filley,  Adm'r, 
V.  Hudson  River  R.  Co.,  29  N.  Y.  252 ;  K.  P.  R'y  Co.  v.  Miller,  2  Col. 
442,  and  cases  hereinbefore  cited  on  exemplary  damages.  The  only 
expression  in  the  charge  which  occurs  to  us  as  possibly  misleading, 
is  that  which  suggests  for  the  consideration  of  the  jury  the  circum- 
stances attending  the  death  of  the  deceased.  Outside  of  the  question 
of  exemplary  damages,  it  is  the  fact  and  not  the  manner  of  death 
that  determines  the  amount  of  damages.  But  from  the  view  we 
have  taken  of  the  testimony,  we  cannot  think  that  the  plaintiff  in 
error  was  prejudiced,  or  the  jury  misled. 

The  jury  found  a  general  verdict  for  the  plaintiff,  but  answered 
specific  questions  as  follows: 

"Q.  If  you  find  for  the  plaintiff,  state  the  pecuniary  loss  sustained 
by  the  next  of  kin  of  the  deceased  by  the  death,  and  in  what  such 
loss  consisted.  Ans.  We  find  that  the  next  of  kin  of  Joseph  Stew- 
art, deceased,  have  sustained  pecuniary  loss  by  his  death  to  the 
amount  of  $1,320.    Said  loss  consisting  of  notes  and  mining  stocks. 

"Q.  If  you  assess  damages  beyond  pecuniary  loss  sustained  by 
next  of  kin,  state  the  amount.  Ans.  We  further  assess  damages 
beyond  the  pecuniary  loss  sustained  by  the  next  of  kin,  at  the 
amount  of  $2,200." 

An  examination  of  the  testimony  satisfies  us  that  there  was  evi- 
dence sustaining  the  first  answer,  but  that  no  case  was  made  out  for 
exemplary  damages.  A  verdict  of  $1,320,  as  the  pecuniary  loss,  was 
not  excessive.  Perhaps  it  may  not  be  clear  how  the  jury  reached 
that  exact  figure,  as  the  loss  in  notes  and  stocks,  for  the  testimony 
is  in  this  respect  indefinite,  though  Mrs.  Cutter  testified  that  her 
father  had  some  notes  and  mining  stocks  which  were  lost  on 
account  of  his  death,  the  stocks  being  sold  for  non-payment  of 
assessments ;  and  again,  that  there  was  over  $1,000  in  notes,  and 
that  she  put  them  into  a  lawyer's  hands,  but  that  he  could  not  col- 
lect any;  that  she  was  told  that  several  of  the  parties  whose  notes 
he  held  were  reliable ;  that  one  note  given  by  a  man  named  Parsons 
was  for  $800  or  $900,  and  that  he  was  as  much  able  to  pay  now 
as  he  ever  was,  etc.  Why  the  Parsons'  note  was  not  collected,  is 
not  specifically  stated.  Perhaps  it  was  barred  by  the  statute  of  lim- 
itations.    But  we  do  not  wish  to  be  understood  as  stating  that  the 
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testimony  points  out  in  exact  sums  the  amount  of  $1,320  in  stocks 
and  notes,  or  makes  it  perfectly  clear  how  the  death  of  the  decedent 
brought  about  the  loss  even  of  those  notes  and  stocks.  We  do 
decide  however  that  $1,320,  as  compensation  for  the  loss,  was  war- 
ranted by  the  testimony ;  and  that  while  the  jury  have  indicated  in 
what  respect  they  considered  the  death  as  working  a  pecuniary  loss, 
il  IS  not  essential  to  the  sustaining  of  the  verdict  that  from  figures 
and  amounts  named  in  the  testimony  the  result  can  be  reached  as  by 
adding  up  the  items  in  an  account. 

In  regard  to  the  damages  above  compensation,  the  exemplary 
or  punitive  damages,  we  do  not  think  the  case  warranted  such  dam- 
ages. The  injury  happened  in  this  way:  The  train,  upon  which 
deceased  was  riding  as  a  passenger,  was  thrown  from  the  track, 
and  thereby  he  received  such  bruises  as  caused  his  death  in  a  few 
hours.  The  record  is  silent  as  to  any  positive  evidence  of  the  cause 
of  the  accident.  It  seems  probable  however,  that  the  train  jumped 
the  track  from  some  defect  in  it,  rather  than  from  running  over  any- 
thing, or  with  unusual  speed.  And  in  reference  to  a  defect  in  the 
track,  it  appears  that  there  were  some  rotten  ties  at  and  near  the 
place  of  the  accident.  And  that  is  the  only  matter  of  negligence 
which  from  the  testimony  can  in  any  manner  be  imputed  to  the 
company.  And  while  of  course  that  is  sufficient  to  sustain  an  award 
of  compensatory  damages,  yet  it  does  not  disclose  that  gross  and 
wanton  negligence  which  is  necessary  to  justify  exemplary  dam- 
ages. It  appears  further  from  the  testimony  of  the  company,  that 
it  had  a  suitable  party  employed  to  take  care  of  this  portion  of  the 
track,  as  section-boss,  and  that  from  time  to  time  he  replaced  the 
rotten  ties  with  sound  ones  as  he  thought  the  safety  of  the  track 
required. 

We  think,  therefore,  upon  the  whole  case  that  the  judgment  should 
be  modified  by  striking  out  the  $2,200  awarded  for  exemplary  dam- 
ages, and  affirmed  as  to  the  rest.  The  costs  of  this  court  will  be 
divided.    All  the  Justices  concurred. 

Among  actions  in  Kansas  relating  to  Persons  Injured  on  Trains^ 
eic.^  are  the/oUomng: 

Freight  train. — In  MISSOURI  PACIFIC  R'Y  Co.  v.  HolcOMB, 
44  Kan.  332  (1890),  a  passenger,  while  riding  on  a  freight  train,  was 
injured  by  the  sudden  and  violent  jerking  of  the  train.  Verdict  for 
plaintiff  for  $5,000.  On  appeal  it  was  held  that  when  the  caboose 
which  is  usually  attached  to  such  a  freight  train  is  in  the  repair 
shop,  and  a  common  box  car  with  temporary  rude  seats  is  substi- 
tuted to  accommodate  passengers,  and  the  use  of  such  box  car  is 
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more  dangerous,  the  degree  of  care  on  llie  part  of  the  compam 
thereby  increased.  Held  also,  that  a  railroad  company  is  requii 
to  exercise  the  highest  possible  degree  of  care  and  diligence  to  wh 
freight  trains,  used  by  passengers,  are  susceptible.  Judgnu 
affirmed. 

Ctmslrudion  train. — In  Chicago,  Kansas  &  Western  R. 
Co.  V.  Frazhr.  55  Kan.  582  (1895).  an  action  for  damages  for  de; 
of  plaintifif's  son  who  was  killed  in  a  collision  at  a  crossing,  it  v 
held  that  where  a  person  takes  passage  upon  a  construction  tr 
to  run  over  an  unfinished  railroad,  and  is  aware  of  its  incompl 
condition,  and  that  the  track  had  just  been  laid  to  the  point  of  de: 
nation,  and  there  had  not  been  sufficient  time  to  build  a  depot  or 
provide  station  facilities  at  that  point,  the  company  does  not  a 
him  the  duty  to  have  a  suitable  depot  and  platform  at  the  end  of  i 
line,  and  the  absence  of  the  same  cannot  be  regarded  as  negligei 
toward  him.     Judgment  for  plaintiff  for  $5,000  reversed. 

Siockntan  injured. — In  Atchison,  ToPEKA  &  Santa  Fe  R. 
Co.  V.  LiNDLEV.  42  Kan.  714  (1889),  a  stockman,  who  voluntat 
got  upon  the  top  of  a  train  moving  backward  and  while  watchi 
a  brakeman  trying  to  make  a  coupling,  the  train  gave  a  sudden  Y 
forward  and  the  stockman  was  injured,  it  was  held  that  the  stoi 
man  having  voluntarily  assumed  a  position  of  danger,  the  railrc 
was  not  liable  in  damages.  Verdict  and  judgment  for  plaintiff 
$9,833  reversed. 

Persons  not  passengers. — In  Union  Pacific  R'y  Co.  v.  Nicho: 
8  Kan.  505  (1871).  it  was  held  that  where  a  railway  company 
transporting  freight  and  messengers  for  an  express  company.  an< 
person  not  in  the  employ  of  the  express  company  goes  into  the  hi 
gage  car  with  the  regular  express  messenger,  not  as  a  passeng 
but  for  the  purpose  of  learning  the  route,  and  assists  the  regu 
express  messenger  along  the  route,  and  the  conductor  of  the  tn 
not  knowing  the  facts,  but  supposing  such  person  to  be  an  expr 
messenger  in  the  employ  of  the  express  company,  allows  him 
ride  without  paying  his  fare,  and  the  baggage  car  turns  over  a 
said  person  is  injured,  that  .such  person  was  not  a  passenger,  r 
entitled  to  the  rights  of  a  passenger,  and  judgment  for  plaintiEf  v 
reversed. 

At  the  trial  of  the  case  in  the  Shawnee  District  Court,  June  Ter 
1869,  the  jury  found  for  the  plaintiff.  Nichols,  and  assessed  ! 
damages  at  $22,500,  from  which  judgment  defendant  appealed  a 
the  same  was  reversed,  as  in  the  preceding  paragraph  stated. 

In  Kansas  Pacific  R'y  Co.  v.  Salmon,  Adm'x,  11  Kan. 
(1873).  an  action  for  damages  for  death  of  a  person  killed  in  a  c 
lision,  it  was  held  that  a  person  in  the  employment  of  a  railw 
company,  riding  from  his  home  to  his  employment  in  a  caboc 
car  attached  to  a  freight  train,  without  paying  fare,  according 
the  custom  and  understanding  of  the  parties,  from  which  car  a 
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trains  all  persons  except  employees  of  the  company  are  excluded,  of 
which  exclusion  such  person  has  full  knowledge,  is  not  a  passenger 
but  only  an  employee  of  the  company.  [Citing  Union  Pac.  R'y 
O).  V.  Nichols,  8  Kan.  505,  note  of  which  case  appears  in  the  pre- 
ceding paragraph.]    Judgment  for  plaintiff  for  $7,500  reversed. 

In  McQuBBN  V.  Cbntrai.  Branch  Union  Pacific  R.  R.  Co.  80 
Kan.  689  (1883),  the  plaintiff,  an  employee  riding  upon  a  steam 
hand  car,  and  paying  no  fare,  was  injured  by  reason  of  the  car 
jumping  the  track.  Held^  that  he  was  not  a  passenger  and  not 
entitled  to  the  rights  of  a  passenger.  [Citing  Union  Pac.  R'y  Co.  v, 
Nichols,  8  Kan.  505,  and  Kan.  Pac.  R'y  Co.  v.  Salmon,  11  Kan. 
83,  for  notes  of  which  cases  see  the  preceding  paragraphs.]  Judg- 
ment for  defendant  affirmed. 


RIDING  ON  PLATFORM  OF  STREET  CAR— DEGREE 
OF  CARE  REQUIRED  OF  CARRIER— INSTRUCTION.— In 
an  action  to  recover  damages  for  injuries  sustained  by  a  passenger 
while  riding  on  the  platform  of  a  street  car  there  was  a  verdict  and 
judgment  for  plaintiff  for  $200,  from  which  defendant  appealed.  On 
appeal  the  Supreme  Court,  in  the  course  of  its  opinion,  said : 

"The  defendant  in  error  was  a  passenger  on  one  of  the  open  cars 
of  the  street  railway  company  on  the  evening  of  October  1,  1885,  I 

at  a  time  when  there  was  a  vast  concourse  of  people  in  the  city  of  J 

Topeka,  drawn  together  by  a  sham  battle  on  the  fair  grounds  dur-  ^  | 

ing  a  soldiers'  reunion.    The  car  upon  which  the  defendant  in  error 
was  riding  was  going  north  from  the  fair  grounds  along  a  street  •  : 

iaiown  as  Topeka  avenue.    On  this  street,  and  between  Huntoon  \  . 

and  Thirteenth  streets,  is  located  alongside  of  the  main  track  of  the  i  ; 

street  railway,  and  to  the  east  of  it,  a  switch  track,  217  feet  long 
from  point  to  point,  used  to  allow  cars  to  pass.  The  car  upon  which 
defendant  in  error  was  riding  was  what  is  called  an  open  car;  on 
each  side  of  the  frame  of  the  car,  extending  its  whole  length,  there 
was  a  footboard  from  eight  to  ten  inches  wide,  to  enable  passengers 
to  step  into  and  out  of  the  car.  And  on  occasions  when  there  was  a 
large  and  unusual  number  of  passengers  to  be  carried,  these  foot- 
boards were  utilized  by  the  company,  and  passengers  were  allowed 
\o  stand  upon  them,  and  to  be  carried  on  them  from  station  to  sta- 
tion. Higgs  was  standing  on  the  west  footboard,  north  of  the  cen- 
ter of  the  car  and  near  to  its  front  end  when  the  car  turned  onto 
the  switch,  went  so  far  north  on  it  and  approached  so  near  to  its  in- 
tersection with  the  main  track,  that  a  closed  car  coming  south  on  the 
main  track  ran  so  near  the  open  one  on  which  he  was  riding,  that  he 
was  squeezed  against  one  of  the  posts  that  support  the  roof  of  the 
open  car,  and  was  bruised  and  injured  in  the  shoulders  and  back. 
The  jury  found  in  answer  to  special  questions  submitted  to  them, 
that  the  open  car  upon  which  he  was  riding  at  the  time  the  injury 
occurred  was  in  motion ;  and  there  is  no  question  under  the  evi- 
dence but  that  the  closed  car  going  south  on  the  main  track  was  also 


368  AMERICAN  NEGLIGENCE  CASES. 

slowly  moving.    It  does  seem  that,  considering  the  vast  crowds 
of  people  which  were  being  transported  by  the  street  railway  com- 
pany, the  large  number  that  was  on  this  particular  car,  every  seat 
being  occupied,  the  front  and  rear  platforms  crowded  and  many  per- 
sons standing  on  both  footboards,   it  was   gross  negligence  upon 
the  part  of  the  employees  of  the  railway  company  to  ^proach  so 
near  the  intersection  of  the  switch  to  the  main  track.    This  act  of 
the  employees  of  the  company  was  the  direct  and  immediate  cause 
of  the  injury  inflicted  on  the  defendant  in  error.    It  is  among  the 
special  findings  of  the  jury,  in  substance,  that  the  car  was  so  crowded 
at  the  time  Higgs  got  upon  it  that  there  was  no  seat  which  could 
be  occupied  by  him,  and  that  his  only  chance  was  to  ride  upon  the 
foot-board.    It  is  in  evidence  that  when  large  numbers  of  people 
were  to  be  carried,  the  railway  company  permitted  passengers  to 
ride  on  the  footboards,  and  collected  fare  from  them ;  that  on  this 
occasion  people  vastly  in  excess  of  the  number  of  seats  contained 
in  such  cars  were  carried,  so  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  defendant  in  error  in  getting  on  the  foot- 
board of  the  car  to  ride  to  town,  and  in  standing  there,  being  unable 
to  secure  a  seat  on  account  of  the  crowded  condition  of  the  car,  there 
not  being  a  vacant  seat  that  he  could  have  taken.     It  is  sought  to 
establish  contributory  negligence  on  the  part  of  the  defendant  in 
error,  by  proof  that  before  this  time  he  was  crippled,  and  on  this  day 
was  using  a  crutch  and  cane ;  that  the  superintendent  of  the  street 
railway  company,  to  whom  he  was  personally  known,  had  noticed 
that  he  was  using  the  crutch  and  cane,  and  had  warned  him  not  to 
attempt  to  get  on  the  cars  Vhile   there   was   such   a   rush,'   and 
promised  to  get  him  a  seat  in  the  cars ;  that  Higgs  waited  for  more 
than  one  hour  after  that  promise,  during  which  time  the  superin* 
tendent  states  that  probably  twenty-five  cars  had  started  but  he  had 
done  nothing  to  secure  Higgs  a  seat.     At  the  expiration  of  this  time 
Higgs  went  north  the  length  of  a  block,  and  he  and  a  lady  relative 
whom  he  was  escorting  on  that  day  got  on  the  car  upon  which  he 
was  injured,  and  rode  down  to  the  starting-place,  hoping  by  that 
means  to  get  a  seat,  but  there  was  only  one  vacant  seat,  and  that 
was  given  to  the  lady.    As  the  car  approached  the  usual  stopping- 
place  the  crowd  congregated  there,  awaiting  an  opportunity  to  get 
down  town,  surged  on  the  car  as  those  who  had  ridden  from  town 
were  getting  off,  and  occupied  the  seats  as  fast  as  they  were  vacated. 
The  special  finding  is,  that  there  was  not  a  seat  which  he  could  have 
taken.    Then  according  to  the  usages  and  practices  of  the  company 
on  such  occasions,  he  had  the  right  to  get  upon  the  footboard  of 
the  car  and  ride  thereon,  and  in  this  case  it  was  not  an  act  of  negli- 
gence on  his  part.     He  was  not  injured  in  the  act  of  getting  on  the 
car,  as  the  superintendent  seemed  to  be  in  fear  of ;  this  act  he  had 
periormed  safely;  but  he  was  injured  by  the  negligence  of  the  em- 
ployees of  the  company,  who  permitted  the  open  car  to  be  placed 
so  near  the  point  of  intersection  of  the  switch  with  the  main  track 
that  the  cars  could  not  pass  each  other  with  safety  to  the  passen- 
gers.   We  cannot  see  that  his  use  of  a  cane,  and  his  temporary  use 
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of  the  crutch  on  that  day,  relieve  the  company  from  the  liability 
caused  by  this  act  of  gross  negligence  on  its  part.  It  appears  from 
the  evidence  that  the  driver  of  the  car  was  temporarily  employed 
for  the  time  of  the  reunion,  and  was  probably  inexperienced  by  want 
of  former  employment  in  this  line  of  work,  although  the  company 
kept  him  in  its  employment  after  the  accident,  and  up  to  the  time 
of  the  trial  of  the  cause. 

"It  is  said  that  he  could  have  seen  the  car  coming  on  the  main 
track,  and  avoided  the  injury  by  the  exercise  of  ordinary  caution. 
This  is  a  dangerous  assumption  for  the  plaintiff  in  error ;  it  is  virtu- 
ally saying  that  the  use  of  his  eyes  ought  to  have  made  it  apparent 
that  the  company  was  about  to  commit  an  act  of  gross  negligence ; 
but,  as  he  says  he  did  not  see  the  car  until  a  moment  before  the 
injury  occurred,  we  would  much  rather  assume  for  the  sake  of  the 
employees  on  both  cars,  that  the  risk  was  not  so  imminent  as  to  be 
seen  and  apprehended  by  the  passengers.  As  a  matter  of  fact,  he  did 
not  see  the  danger  until  it  was  too  late  to  avoid  it.  He  was  not 
guilty  of  contributory  negligence  in  respect  to  any  of  the  acts  and 
matters  alleged. 

"It  must  be  held,  that  when  a  street  railway  company  undertakes 
to  carry  large  numbers  of  people,  vastly  in  excess  of  the  seating 
capacity  of  its  cars,  and  permits  passengers  to  ride  on  the  platforms 
and  footboards,  without  objection,  and  collects  fare  from  them,  and 
stops  its  cars  when  in  such  a  crowded  condition  that  no  seats  are  | 

attainable,  and  permits  persons  to  get  upon  them  to  be  carried  from  - 

place  to  place,  and  when  the  cars  are  in  such  a  crowded  condition, 
with  passengers  riding  on  the  footboards,  runs  them  so  near  the 
intersection  of  a  switch  with  the  main  track  that  they  cannot  pass 
without  injury  to  passengers,  the  company  is  guilty  of  gross  neg-  p 

ligence.  i 

"There  is  a  very  vigorous  criticism  of  some  instructions  given, 
and  of  the  refusal  to  give  others,  as  requested  by  the  plaintiff  in 
error,  but  the  important  question  to  be  solved  is  presented  by  the 
third  instruction  given,  to  wit:  'Carriers  of  passengers  are  bound 
to  exercise  aU  possible  skill,  foresight  and  care  in  the  running  of  their 
cars,  so  that  passengers  may  not  be  exposed  to  danger  on  account 
of  the  manner  in  which  the  cars  are  run.'  It  is  said  that  this  places 
the  degree  of  care  required  of  a  street  railway  company  too  high, 
and  hence  it  was  error.  Admitting  that  this  instruction  does  hold 
the  street  railway  company  to  a  too  strict  rule  of  diligence  and  yet, 
zs  we  view  the  evidence  on  the  whole  record,  we  would  still  hesitate 
to  reverse  the  case.  We  doubt  whether  it  would  have  been  error 
in  the  trial  court  to  have  instructed  the  jury,  as  a  matter  of  law,  that 
Ae  plaintiff  was  guilty  of  gross  negligence  in  running  its  cars,  for 
sevoal  reasons :  First,  the  question  of  negligence  in  this  case  is  to 
be  determined  very  largely  by  the  character  of  the  act,  and  not  by 
the  character  for  care  and  caution  which  the  street  railway  company 
may  sustain,  or  by  the  care  and  caution  it  was  trying  to  exercise 
generally  on  this  particular  occasion.  The  negligence  complained 
of  bere  was  the  commission  of  such  an  act,  to  wit,  the  placing  of 
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the  car  on  the  switch  so  near  the  point  of  intersection  with  the  main 
track  that  the  most  ordinary  mind  could  see  that  injury  would  follow 
to  those  standing  on  the  footboards.     It  seems  that  the  evidence 
offered  by  the   street  railway   company  aggravates,   rather  than 
excuses,  the  negligence.     It  is  in  substance  that  there  was  another 
car  going  north,  and  following  the  one    the    injury  occurred  on, 
and  that  it  was  necessary  to  drive  the  first  so  far  north  on  the 
switch  as  to  allow  the  one  that  was  following,  room  on  the  switch 
to  pass  the  southbound  car  on  the  main  track.    This  is  a  demonstra- 
tion that  the  switch  was  not  properly  constructed,  that  it  was  too 
short,  or  that  it  was  intended  for  only  one  car,  and  ought  not  to 
have  been  used  by  both  cars  going  north.     In  either  case,  it  shows 
negligence  on  the  part  of  the  company.    The  superintendent  of  the 
company  testified  that  the  length  of  the  switch  was  217  feet  from 
point  to  point ;  that  from  the  north  point  of  the  switch  running  south, 
the  radius  of  increase  of  the  width  between  the  switch  and  main 
track  for  the  first  forty  feet  is  one  inch  to  the  foot;  for  the  next 
twenty  or  thirty  feet  there  is  not  so  much  increase,  as  it  then  ap- 
proaches a  straight  line  parallel  with  the  main  track ;  that  the  cars 
could  pass  each  other  and  not  touch,  when  the  front  end  of  the  car 
on  the  switch  was  twenty-six  feet  from  the  point  where  the  switch 
left  the  main  track.    It  is  from  70  to  72  feet  from  the  points  of  inter- 
section where  the  switch  commences  to  curve  in  for  the  purpose 
of  running  on  the  main  track.     This  leaves  a  length  of  switch  vnOx 
an  equal  distance  from  the  main  track  of  48  feet,  the  distance  from 
the  main  track  being  not  quite  two  feet.     A  person  riding  on  the 
foot-board  would  be  perfectly  safe  at  any  point  on  the  switch  until 
after  it  curves  toward  the  main  track.     The  skill,  care  and  precau- 
tion of  drivers,  conductors  and  the  superintendent  generally  amount 
to  nothing,  in  view  of  the  plain  fact  that  this  car  was  driven  too 
far  north  on  the  switch.    It  was  this  act,  in  this  particular  case,  that 
was  the  direct  and  immediate  cause  of  the  injury.    The  defendant 
in  error  had  a  right  to  presume  due  care  on  the  part  of  the  railway 
company.     He  was  riding  on  the  car  in  a  position  allowed  to  be 
occupied  by  other  passengers  on  like  occasions ;  he  had  no  control 
over  the  employees  of  the  company,  and  no  knowledge  of  the  switch, 
or  that  the  company  was  using  it  beyond  its  safe  and  reasonable 
capacity,  but  he  had  the  undoubted  right  to  rely  on  the  exercise  of 
ordinary  prudence  by  the  street  railway  company,  both  as  to  the 
use  of  the  switch  and  the  management  of  its  cars  in  the  act  of  pass- 
ing each  other,  when  one  or  both  were  crowded  with  passengers. 
The  fact  that  the  cars,  both  in  motion,  came  so  near  each  other  in 
the  act  of  passing  that  the  injured  man  was  pressed  by  them, 
squeezed  in  between  them,  is  not  in  dispute.    Hence  we  say,  that  if 
the  court  below  had  charged  the  jury,  as  a  matter  of  law,  that  this 
was  gross  negligence  on  the  part  of  the  street  railway  company, 
we  would  hesitate  to  say  that  it  was  error,  but  as  that  was  not  done, 
we  will  consider  the  instruction,  and  determine  whether  or  not  it 
stated  the  rule  of  diligence.     Cars  drawn  by  horses  upon  rails  are  in 
the  main  governed  by  the  same  rules  as  other  vehicles.    (Shearman 
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&  Redfield  on  Negligence,  3d  ed.,  312.)  In  an  action  to  recover 
damages  for  personal  injuries  sustained  as  a  passenger  in  a  stage 
coach,  the  court  has  approved  an  instruction  which  stated  that  "a 
stage  coach  proprietor  who  carries  passengers  for  hire  is  respon- 
sible for  all  accidents  and  injuries  happening  to  passengers,  which 
might  have  been  prevented  by  human  care  and  foresight."  Saw- 
yer v.  Sauer,  10  Kan.  466.  So  that  the  only  objection  to  the  instruc- 
tion given  in  this  case  results  from  the  use  of  the  word  "possible," 
and  it  means  "liable  to  happen  or  come  to  pass ;"  "capable  of  exist- 
ing, or  of  being  conceived  or  thought  of ;"  "capable  of  being  done ;" 
**not  contrary  to  the  nature  of  thing^."  (Webster's  Dictionary.) 
"AH  possible  skill  and  care"  implies  that  every  reasonable  precau- 
tion in  the  management  and  operation  of  street  cars  be  used  to 
prevent  injuries  to  passengers ;  it  means  good  tracks,  safe  cars,  expe- 
rienced drivers,  careful  management,  and  judicious  operation  in 
every  respect  AH  possible  foresight  means  more  than  this :  it  means 
anticipation,  if  not  knowledge,  that  the  operation  of  street  cars  will 
result  in  danger  to  passengers,  and  that  there  must  be  some  action 
with  reference  to  the  future,  a  provident  care  to  guard  against  such 
occurrences,  a  wise  forethought  and  prudent  provision  that  will 
avert  the  threatened  evil,  if  human  thought  or  action  can  do  so.  Is 
it  possible  that  the  thought  never  occurred  to  any  one  of  the  per- 
sons operating  this  street  railway  that  a  car  on  the  main  track  and 
one  on  the  switch  could  run  so  close  together  that  they  would 
collide,  or  that  some  one  might  be  injured  by  their  proximity?  The 
instruction  as  applied  to  the  particular  facts  of  this  case  is  not 
objectionable;  its  phraseology  may  not  be  felicitous,  but  it  does 
not  practically  require  any  greater  or  higher  degree  of  care  than  if 
the  expression  used  had  been  "the  highest"  or  "the  utmost,"  and 
these  are  frequently  found  in  the  reported  cases.  [Citing  several 
authorities.]  *  *  *  Judgment  affirmed.  Opinion  by  Simpson,  C. 
Jones  &  Mason  and  J.  G.  Waters,  appeared  for  plaintiff  in  error ; 
William  R.  Hazbn  and  Hazbn  &  Isbnhart,  for  defendant  in 
error.    Supreme  Courts   Kansas^  Jantiary    Term^   i888.     Top6ka 

City  BaUway  Company  v.  Higrg:s»  38  Kan.  875. 

PERSON  NOT  PASSENGER  INJURED  ON  STATION 
PLATFORM— ASSISTING  FRIENDS  TO  TRAIN— EM- 
PLOYEES REMOVING  TRUNK— CARRIER  LIABLE.— In 
an  action  to  recover  damages  for  injuries  received  by  plaintiff,  Mary- 
Johns,  a  lady  about  63  years  old,  while  standing  on  the  defendant's 
station  platform  at  Severy,  Greenwood  county,  Kansas,  by  being 
struck  and  thrown  down  by  the  defendant's  agents  and  servants  in 
removing  a  trunk  from  the  platform  to  the  baggage  car  of  a  train 
then  standing  at  the  station,  the  jury  rendered  a  general  verdict  for 
plaintiff,  assessing  her  damages  at  $4,000,  and  answered  a  number 
of  special  questions  of  fact,  upon  which  the  court  gave  judgment  for 
plaintiff  for  $4,000.  Defendant  appealed.  The  Supreme  Court 
ruled  upon  the  points  (per  the  syllabus  in  the  report  of  the  case)  as 
fc^ows: 
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Where  the  evidence  shows  that  three  servants  of  a  railroad  com- 
pany— a  brakeman  and  two  section  foremen — in  removing  a  trunk 
from  where  it  lay  on  the  company's  station  platform,  which  was  cov- 
ered with  ice,  to  a  baggage  car,  slid  it  on  the  ice  and  out  of  a 
straight  line,  and  against  the  plaintiff,  who  was  standing  in  plain 
view  upon  the  platform.  Held,  that  the  evidence  was  sufficient  to 
prove  culpable  negligence  on  the  part  of  the  railroad  company's 
servants.  And  in  such  case,  as  such  servants  were  then  on  the  com- 
pany's premises,  performing  this  duty  for  the  company,  in  the 
presence  of  other  servants,  and  as  they  had  performed  similar 
services  on  prior  occasions :  Held,  that  it  will  be  presumed  that 
they  were  acting  within  the  scope  of  the  authority  given  to  them  by 
the  railroad  company. 

Where  an  old  lady  went  to  a  railroad  station  to  assist  friends,  who 
intended  to  remove  from  the  country  permanently,  to  get  to  the 
station  and  upon  a  train  then  about  to  depart,  and  after  bidding  her 
friends  good-bye,  and  after  they  had  got  upon  the  train,  stood 
for  about  five  minutes  upon  the  station  platform  to  see  the 
train  start  and  to  bid  her  friends  a  last  farewell.  Held,  that  while 
so  standing  upon  the  platform  she  was  not  by  reason  thereof  guilty 
of  such  culpable  contributory  negligence  as  would  prevent  her  from 
recovering  for  injuries  received  through  the  negligence  of  the  rail- 
road company.  Held,  further,  that  no  culpable  contributory  neg- 
ligence in  any  respect  was  shown. 

Declarations  of  a  party  with  regard  to  a  present  and  existing  pain 
or  suffering,  or  with  regard  to  the  present  condition  of  the  body  or 
mind,  may  generally  be  shown  by  any  person  who  heard  the  same. 
Held,  that  no  material  error  was  committed  in  this  case  by  the 
admission  of  evidence  tending  to  show  the  declarations  of  the 
plaintiff  with  regard  to  pain,  suffering  and  condition  of  the  body. 
fudgment  for  plaintiff  affirmed.  Opinion  by  Valentinb,  J. 
Geo.  R.  Pbck,  A.  A.  Hurd,  C.  N.  Stkrry  and  Robert  Dunlap, 
appeared  for  plaintiff  in  error;  T.  L.  Davis  and  T.  J.  Hudson, 
for  defendant  in  error.     Supreme  Court,  Kansas,  January   Term, 

1887.    Atehison,  Topeka  &  Santa  Fe  B.  B.  Co.  ▼.  Johns,  36 

Kan.  769. 


FALLING  FROM  STATION  PLATFORM  —  NEGLI- 
GENCE OF  PARTIES  FOR  JURY— LIABILITY  OF  RAIL- 
ROAD COMPANY. — In  an  action  to  recover  damages  for  injuries 
sustained  by  a  passenger  in  falling  from  a  station  platform  plaintiff 
recovered  judgment  for  $5,200,  from  which  defendant  appealed.  The 
syllabus  states  the  case  as  follows : 

Plaintiff,  a  woman  about  fifty-two  years  of  age,  arrived  at  the 
railway  company's  station  house  in  the  city  of  Beloit  before  dark 
on  May  6,  1886,  intending  to  become  a  passenger  on  the  defend- 
ant's westward-bound  train,  and  purchased  a  ticket  for  that  purpose. 
The  station  platform  was  about  three  feet  high  from  the  ground,  and 
there  were  steps  at  the  west  end  which  she  passed  over  in  going  from 
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the  ground  to  the  platform.  She  remained  at  the  station  waiting  for 
her  train  to  arrive  until  after  dark.  The  train  was  delayed  and  it 
was  not  known  when  it  would  arrive.  There  were  no  water-closets 
or  other  like  conveniences  in  or  about  the  station  house,  and  it  be- 
came necessary  for  her  to  retire  from  the  station  house  and  from  the 
platform.  There  was  a  public  street  at  the  west  end  of  the  platform, 
and  she  passed  toward  the  east  end.  It  was  dark  and  there  were  no 
artificial  lights  upon  the  platform  or  outside  of  the  station  house ; 
but  there  was  sufficient  natural  light  to  enable  her  to  see  the  plat- 
form and  to  see  the  ground.  When  she  arrived  at  the  east  end  of.  the 
platform  she  saw  the  edge  of  the  platform  and  saw  the  ground,  and 
believing  that  they  were  upon  the  same  level,  she  attempted  to  pass 
from  the  platform  to  the  ground ;  but  the  ground  being  about  tiiree 
feet  below,  she  lost  her  balance  and  fell  to  the  ground^  causing  the 
injuries  for  which  she  sued  the  railway  company  in  this  action.  The 
case  was  tried  before  a  court  and  jury,  and  the  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  and  against  the  defendant  for  damages. 
//fU,  that  the  questions  as  to  whether  the  defendant  was  guilty  of 
negligence,  and  whether  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, were  proper  questions  for  the  jury,  and  that  their  verdict 
upon  these  questions  is  conclusive  (1). 

On  the  trial  of  the  case  the  court  permitted  the  plaintiff  to  intro- 
duce evidence  tending  to  show  that  other  persons  had  also  fallen 
from  the  same  portion  of  the  platform  where  the  plaintiff  fell,  and 
under  circumstances  of  a  similar  character.    Held,  not  error. 

The  court  also  permitted  the  plaintiff  to  read  the  deposition  of  a 
woman,  taken  in  the  same  city  where  the  trial  was  had,  and  only  one 
day  befcM-e  the  trial,  and  without  any  showing  being  made  th^^t  the 
oral  testimony  of  the  witness  could  not  be  procured ;  but  no  objec- 
tion was  urged  against  the  deposition  for  these  reasons,  and  the 
reasons  that  were  given  for  the  objection  that  was  urged  against  the 
deposition  were  not  sufficient.  Held,  not  error  in  permitting  it  to 
be  read  in  evidence.  Judgment  affirmed.  Opinion  by  Vai,bntinb,  J. 
Wagobnbr,  Martin  &  Orr,  appeared  for  plaintiflF  in  error ;  A. 
H.  BLtis  and  Wai^rond,  Mitch«ix  &  Hbrbn,  for  defendant  im 
error.    Supreme  Court,  Kansas,  January  Term,  i88p,      Hisaouri 

Faelfle  Hallway  Co.  t.  Meiswangrer,  41  Kan.  621. 


1.  Trespasser  at  statum.-^ln  Chi- 
OLOO.  Kansas  &  Nebraska  R'y 
Co.  V,  Parkinson,  66  Kan.  652 
(1896).  it  appeared  that  the  plaintiff, 
a  boy  about  fifteen  years  old,  was  oh 
his  way  to  deposit  letters  in  a  railway 
post  office  on  a  train  ^oinf?  eastward 
which  was  then  approaching  on  one 
trade  He  was  called  back  by  the 
ttatioa  agent  and  requested  to  de- 
inrer  railroad  letters  to  the  baggagie 
master  on  the  same  train  at  a  time 
when  a  west-bound  train  was  also 
ai>proaching  on  a  track  which  plain- 


tiff was  required  to  cross  in  order  to 
reach  the  postal  car.  He  was  in- 
jured while  returning  from  his 
errand  by  the  engine  of  the  west- 
bound train.  Held,  that  under  these 
facts  it  was  error  to  instruct  the 
jury  that  it  was  the  duty  of  the  sta^ 
tion  agent  to  protect  the  plaintiff 
from  such  dangers  as,  might  reason- 
ably be  expected  at  the  time,  and 
that  if  he  failed  to  do  so,  the  com- 
pany employing  him  was  liable  for 
the  injury.  Judgment  for  plaintiff 
for  |6y600  reversed. 
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LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY  V.  SICKINGS. 

Court  of  Appeals^  Kentucky,  April,  i86g, 
[Reported  in  5  Bush,  1.] 

PASSENGER'S  ARM  PROTRUDING  FROM  WINDOW  SILL- 
STRUCK  BY  CAR— CONTRIBUTORY  NEGLIGENCE.— In  an 
action  to  recover  for  damages  for  injuries  sustained  by  a  pa^enger  whose 
arm,  while  resting  on  the  window  sill  of  the  car,  with  his  elbow  protnid- 
ing  outwards,  was  broken  by  coming  in  contact  with  a  lumber  car  on  the 
track,  it  was  held  that  had  the  passenger  properly  occupied  his  seat,  and 
committed  no  gross  negligence  by  unthoughtedly  and  unnecessarily  plac- 
ing his  arm  in  the  window,  no  accident  or  injury  would  have  befallen 
him;  that  he  not  only  contributed  to  his  own  injury,  but  mav  be  said  to 
have  mainly,  if  not  entirely,  produced  it,  and  as  there  are  no  legal  means 
of  apportioning  damages  where  both  parties  are  gruilty  of  negligence,  the 
injured  person  cannot  recover  where  he  has  been  guilty  of  gross  negli- 
gence, and  the  defendant  has  not  been  guilty  of  such  grade,  if  of  any, 
negligence  (1). 

Appbai,  by  defendant  from  verdict  for  plaintiff.      The  facts  arc 
stated  in  the  opinion.    Judgment  reversed, 
L.  H.  NoBi«B>  W.  B.  Harrison  and  R.  J.  Browns,  for  appellant. 
W.  H.  Hays  and  I<.  R.  Thurman,  for  appellee. 

Williams,  Ch.  J.  —  The  Louisville  and  Nashville  Railroad  has  a 
switch  to  its   Lebanon  Branch  near  Greenwell's  Mill,  which  was 


1.  Pavrb  V*  Ix>uisvii«i«B  &  Nash- 
viij,E  Raiuloao  Co.,  91  Ky.  641 
(1891),  was  an  action  for  damages 
for  injuries  sustained  by  a  passenger 
whose  arm,  while  protruding  from 
the  window  of  a.  fast  moving  car, 
was  struck  by  some  object  and 
broken.  Trial  resulted  in  judgment 
for  defendant,  which,  on  appeal,  was 
affirmed,  the  court  holding  that 
plaintiff  was  guilty  of  contributory 
negligence.  Decided  on  the  author- 
ity of  L.  &  N.  R.  R.  Co.  V,  Sickings, 
5  Bush  (Ky.)  1,  (above  reported) 
the  court,  after  reviewing  that  case, 
saying:  "It  now  seems  to  us  that  if 
the  doctrine  expressly  recognized  by 
this  court,  since   that    case  was  de- 


cided, to  1>e  reasonable  and  just,  and 
that  so  manifestly  accords  with  cur- 
rent of  authority  in  this  country,  be 
adhered  to,  the  plaintiff  in  this  case, 
upon  his  own  statement  of  facts,  has 
no  right  to  recover.  For  the  rule  of 
law  that  a  party  is  precluded  from  re< 
covering  for  an  injury  to  which  he 
so  far  contributed  as  that  but  for  his 
own  negligence  and  want  of  ordinary 
care  it  would  not  have  happened,  can 
upon  neither  principle  nor  public 
policy  be  relaxed  or  qualified  in  this 
character  of  case,  even  if  the  conduct 
of  the  other  party  could  be  logically 
considered  in  any  case."  Opinion  by 
LBWIS9  J. 
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constructed  and  is  mainly  used  for  the  purposes  of  transporting 
lumber  from  the  mill. 

The  road  company  switch  off  such  cars  as  may  be  needed,  and  the . 
proprietors  of  the  mill  load  them  with  their  lumber,  and  the  road 
company  transports  it  to  market. 

The  road  agents  had  switched  off  two  cars  and  securely  scotched 
them  at  a  safe  place,  when  some  one  about  the  mill,  and  engaged 
in  loading  the  switched  cars,  uncoupled  them,  and  ran  one  so  near 
to  the  main  track  that  a  leaning  standard  would  come  in  contact 
with  the  passing  train. 

This  switch  is  situated  on  a  curve  and  cut,  so  that  objects  on  it 
cannot  be  seen  from  a  passing  train  more  than  some  sixty  yards. 
The  first  train  that  passed  after  this  car  with  a  leaning  standard  had 
been  placed  in  such  close  contiguity  to  the  main  track,  was  going 
at  a  rate  several  miles  per  hour  under  the  usual  speed.  When  the 
engineer,  for  the  first  time,  discovered  the  leaning  standard  and  car, 
the  train  was  within  sixty  yards  of  the  switch.  He,  however,  im- 
mediately shut  off  the  steam  and  the  brakemen  put  on  the  brakes 
without  either  ringing  the  bell  or  blowing  the  whistle,  lest  the  pas- 
sengers should  unthoughtedly  put  out  their  heads  to  look  as  was 
usual,  and  thereby  incur  the  danger  of  being  injured.  % 

The  leaning  standard  of  the  standing  car  struck  the  passenger  ' 

train  rather  above  the  lower  sash  of  the  car  windows,  and  rubbed 
it  from  one  end  to  the  other.  j 

The  appellee  was  a  passenger,  sitting  with  his  arm  resting  on  the  | 

window  sill  and  his  elbow  protruding  outwards,  when  it  came  in 
contact  with  the  leaning  standard,  which  drove  it  back  against  the 
window  jamb  and  broke  it  in  two  places ;  for  which  injury  he  sued 
the  railroad  company,  and  recovered  a  verdict  and  judgment  for 
ten  thousand  dollars,  which  the  corporation  seeks  to  reverse. 

Sickings  was  the  only  one,  out  of  many  passengers,  injured. 
The  liability  of  the  company  depends  upon  the  questions  whether 
appellee,  by  his  own  negligence,  contributed  to  the  injury, 
and  whether,  if  so,  the  corporation,  by  its  agents,  was  guilty  of  such 
negligence  as  to  make  it  responsible. 

In  Redfield  on  Railways,  sec.  150,  it  is  said :  In  order  to  fix  "the 
liability  of  a  railway  company  as  passenger  carriers,  two  things  are 
requisite — ^that  the  company  shall  be  guilty  of  some  negligence, 
which  mediately  or  immediately  produced  or  enhanced  the  injury ; 
and  that  the  passenger  should  not  have  been  guilty  of  any  want  of 
ordinary  care  and  prudence  which  directly  contributed  to  the  injury, 
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since  no  man  can  recover  for  an  injury  of  which  his  own  negligence 
was,  in  whole  or  in  part,  the  proximate  cause." 

And  in  Sedgwick  on  Damages,  page  495,  it  is  said :  ''And  in  these, 
as  in  other  cases  where  negligence  or  the  infringement  of  the 
rights  of  others  is  complained  of,  the  general  rule  appears  to  be,  that 
at  law  the  plaintiff,  in  order  to  recover,  must  be  able  to  show  that 
he  has  not  in  any  way  contributed  to  the  accident.  On  the  other 
hand,  although  he  may  have  been  in  the  wrong,  still,  if  his  error  did 
not  aggravate  the  difficulty,  his  right  to  relief  will  be  unprejudiced ; 
but  the  mere  fact  of  the  conduct  of  the  plaintiff  not  being  strictly 
regular  is  immaterial.  The  inquiry  is  whether  his  irregularity  has 
augmented  the  mischief;  if  so,  as  the  law  is  inadequate  to  apportion 
the  wrong,  there  can  be  no  recovery." 

In  a  note  to  the  section  quoted  from  in  Redfield,  two  excepticms 
to  the  general  rule,  that  where  the  plaintiff  contributes  to  the  injury 
he  cannot  recover,  is  laid  down,  to  wit :  When  the  injury  be  inten- 
tionally done,  or  where  it  could  be  avoided  by  ordinary  care  on  the 
part  of  the  defendant. 

In  Pittsburg  and  Connellsville  R.  R.  Co.  v,  McQurg,  56  Pa.  St. 
295  (1),  the  Supreme  Court  of  Pennsylvania,  in  a  case  where 
the  appellee's  arm  was  injured  by  reason  of  protruding  his  elbow 
put  of  the  window  of  the  car  in  which  he  was  a  passenger,  whereby 
it  came  in  contact  with  another  car  standing  on  a  switch  of  the  ap- 
pellant's road,  says :  ''When  a  passenger  on  a  railroad  purchases  his 
ticket,  it  entitles  him  to  a  seat  in  the  cars.  In  the  seat  no  part  of 
his  body  is  exposed  to  obstacles  outside  the  car.  He  is  secure  there 
ordinarily  from  any  contact  with  them.  When  he  is  thus  provided 
with  a  seat,  safe  and  secure,  in  the  absence  of  accident  to  the  train, 
and  the  carrier  has  a  safe  and  convenient  car,  well  conducted  and 
skillfully  managed,  his  duty  is  performed  toward  his  passenger. 

♦  ♦  ♦  The  duty  of  the  latter  on  entering  the  car  arises,  namely : 
That  he  will  conform  to  all  reasonable  rules  and  regulations  of  the 
company  of  occupying,  using,  and  leaving  the  cars ;  and,  after  doing 
so,  if  injury  befall  him  by  the  negligence  of  the  carrier,  they 
must  answer ;  if  he  do  not  so  conform,  but  is  guilty  of  negligence 
therein,  and  if  injured,  although  there  may  be  negligence  on  the 
part  of  the  carriers,  their  servants  or  agents,  he  cannot  recover. 

*  *  *  A  passenger,  on  entering  a  railroad  car,  is  presumed  to 
know  the  use  of  a  seat  and  the  use  of  a  window — ^that  the  fcMiner  is 
to  sit  in  and  the  latter  to  admit  light  and  air.    Each  has  its  separate 

1.    Reported  with  the  Pennsylvania  cases  in  yolune  10. 


Carrier  of  persons.  377 

use.  The  seat  he  may  occupy  in  any  manner  most  comfortable  to 
himself;  the  window  he  has  a  right  to  enjoy,  but  not  to  occupy. 
Its  use  is  for  the  benefit  of  all,  not  for  the  comfort  of  him  alone  who 
by  accident  has  got  nearest  to  it.  If,  therefore,  he  sit  with  his  elbow 
in  it,  he  does  so  without  authority ;  and  if  he  allow  it  to  protrude  out  » 

and  is  injured,  is  this  due  care  on  his  part?    He  was  not  put  there  j 

by  the  carrier,  nor  invited  to  go  there,  nor  misled  as  to  the  fact  that  ] 

it  is  no  part  of  his  seat,  nor  that  its  purposes  were  not  exclusively  * 

to  admit  light  and  air  for  the  benefit  of  all.    His  position  is  therefore  > 

without  authority.  His  negligence  consists  in  putting  his  limbs 
where  they  ought  not  to  be,  and  liable  to  be  broken,  without  his 
ability  to  know  whether  there  is  danger  or  not  approaching.  In  a 
case,  therefore,  where  injury  stands  confessed,  or  is  proved  to  have 
resulted  from  the  position  voluntarily  and  thoughtlessly  taken  in  a 
window,  by  contact  with  outside  obstacles  or  forces,  it  cannot  be 
otherwise  characterized  than  as  negligence,  and  so  pronounced  by 
the  court.  ♦  *  ♦  j^  conclusion,  we  have  simply  to  reassert,  that 
when  a  traveller  puts  his  elbow  or  arm  out  of  a  car  window  volun- 
tarily, without  any  qualifying  circumstances  compelling  him  to  it, 
it  must  be  regarded  as  negligence  in  se,  and  when  that  is  the  state  , 

of  the  evidence,  it  is  the  duty  of  the  court  to  declare  the  act  negli-  { 

gcnce  in  law." 

This  case  reviewed  many  of  the  authorities,  and  found  the  same  ; 

rule  recognized  by  the  Supreme  Court  of  Massachusetts,  in  Todd  P 

V.  Old  Colony  R.  R.  Co.,  3  Allen,  18,  and  7  Allen,  207  (1) ;  and  by  the  * 

Appellate  Court  of  New  York,  in  Holbrook  v.  Utica  and  Schenec-  • 

tady  R.  R.  Co.,  12  N.  Y.  236. 

The  same  rule  has  been  recently  recognized  by  the  Supreme  Court 
of  Indiana,  Lafayette  and  Indianapolis  R.  R.  Co.  v,  Huffman,  27 
Ind.  288;  Indianapolis  and  Cincinnati  R.  R.  Co.  v.  Rutherford,  29 
Ind.  82  (2) ;  and  by  the  Supreme  Court  of  New  Jersey,  Telfer  v. 
Northern  R.  R.  Co.,  30  N.  J.  Law,  190 ;  and  virtually  by  this  court 
at  its  present  session  in  Morel  v.  Mississippi  Valley  Life  Insurance 
Co,f  in  which  it  was  held  that  appellant  was  not  entitled  to  recover 
for  an  accidental  injury  to  his  finger  caused  by  his  thoughtlessly  and 
unnecessarily  putting  his  hand  out  of  the  car  window,  by  which  it 
came  in  contact  with  a  post. 

As  by  the  general  rule,  appellee  had  his  arm  in  the  window  with- 
out authority,  and  in  violation  of  the  presumed  objects  and  use  of 

1.    Reported  with  the    Massachu-         2.    Reported  in  this  volume,  pag^ 
Utis  cases,  page  448,  posU  273,  anU, 
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the  windows,  it  remains  to  determine  whether  the  case  comes  within 
either  of  the  exceptions  to  such  rule. 

It  is  not  even  suggested,  much  less  proved,  or  even  attempted  to 
be  proved,  that  the  contact  of  the  leaning  standard  with  the  passen- 
ger train  was  intentionally  produced.  Could  it  have  been  prevented 
by  ordinary  care  on  the  part  of  the  agents  and  servants  of  the  com- 
pany conducting  the  train? 

The  cars  had  been  left  at  a  proper  place,  and  in  a  proper  secure 
condition  by  those  operating  the  previous  train.  Neither  common 
prudence  nor  regard  for  the  interest  or  safety  of  the  passengers  or 
property  of  appellants  required  that  the  train  should  be  put  at  an  ex- 
ceedingly low  speed,  merely  because  they  were  passing  a  switch 
where  there  was  no  reason  to  apprehend  that  there  was  any  ob- 
struction. 

The  increased  speed  of  travel  is  not  only  an  object  with  the  corpor- 
ation, but  also  with  the  passengers ;  and  with  this  increased  power  of 
steam  and  the  vast  weight  of  the  trains  comes  increased  danger, 
and  reason  for  more  care  and  diligence ;  yet  this  increased  speed  is 
made  legal  by  the  various  charters  granted  to  such  companies ;  and 
the  demands  of  the  travelling  community  for  rapid  and  cheap  transi- 
tion makes  all  unnecessary  delay  onerous  to  both  the  corporation 
and  customers. 

The  mode  of  propulsion,  the  means  of  travel,  the  usual  course  of 
business,  and  common  objects  of  the  carrier,  are  all  considerations 
entering  into  the  question  of  diligence. 

It  could  scarcely  be  expected  that  the  speed  of  a  railway  train 
should  be  seriously  slackened,  time  wasted,  and  delay  to  all  the  pas- 
sengers caused,  merely  because  it  was  passing  an  unimportant 
switch  where  there  would  reasonably  be  no  apprehension  of  obstruc- 
tion of  any  kind.  As  the  proven  speed  of  the  train  could,  under  the 
circumstances,  be  no  evidence  of  carelessness,  it  remains  to  determine 
whether  the  situation  of  the  standing  car  fixes  responsibility  upon 
the  company.  This  could  only  be  upon  the  establishment  of  some 
kind  of  agency  for  the  company  on  the  part  of  the  mill  proprietors 
or  those  controlling  the  switched  cars. 

It  was  no  part  of  the  company's  business  or  undertaking  to  load 
the  cars;  but,  as  we  infer  from  the  evidence,  the  proprietors,  as 
part  of  their  own  undertaking,  received  the  cars  on  the  switch  and 
loaded  them,  and  the  corporation  received  the  laden  cars  on  the 
switch  for  transportation;  and  whilst  the  switch  was  part  of  the 
road,  or  rather  a  fixture  to  it,  made  to  accommodate  this  lumber 
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business,  yet  the  mill  proprietors  controlled  the  cars  after  being 

I 

placed  on  the  switch,  not  as  agent  of  the  company,  but  on  their  own 
account,  and  doubtless  became  responsible  to  the  company  or  others 
for  the  proper  management  of  them  whilst  so  under  their  control. 

But,  as  it  is  perfectly  apparent  in  this  case,  had  the  appellee  prop- 
erly occupied  his  seat,  and  committed  no  gross  negligence  by 
unthoughtedly  and  unnecessarily  placing  his  arm  in  the  window, 
with  his  elbow  protruding  outside  the  car,  no  accident  or  injury 
would  have  befallen  him.  As  no  other  passenger  was  injured,  it  is 
not  perceived  how  he  can  recover ;  for  he  not  only  contributed  to  his 
own  injury,  but  may  be  said  to  have  mainly,  if  not  entirely,  produced 
it ;  and  as  there  are  no  legal  means  of  apportioning  the  damages 
where  both  parties  are  guilty  of  negligence,  it  is  not  perceived  how 
a  plaintiff  can  recover  when  he  has  been  guilty  of  gross  negligence, 
and  the  defendant  has  not  been  guilty  of  such  grade,  if  of  any,  neg- 
ligence. 

There  is  a  class  of  cases,  as  in  the  case  of  Yandell  v,  Louisville 
and  Nashville  R.  R.,  17  B.  Mon.  598,  where  the  defendant  can  by  or- 
dinary observance,  care,  and  caution,  prevent  an  injury,  and  where, 
(ailing  to  do  so  must  be  regarded  as  even  gross  negligence,  they  will 
be  held  responsible,  even  where  some  negligence  has  been  committed 
by  the  other  party,  his  servants  or  agents,  as  the  permitting  in  that 
case  the  servant  of  appellant  to  ride  upon  defendant's  cowcatcher, 
whereby  he  was  injured ;  but  this  case  is  not  one  of  that  class. 

The  voluntary  situation  of  appellee's  arm  at  the  time  of  the  injury 
must,  in  law,  be  deemed  gross  negligence,  which  contributed  to  the 
injury,  and  which  will  preclude  him  from  any  right  of  recovery, 
unless  he  can  show  gross  negligence  on  the  part  of  the  defendant, 
or  its  agents  or  servants,  and  for  whose  conduct  it  is  legally  respon- 
sible. 

The  case  of  Collins  v.  Louisville  and  Nashville  R.R.  Co.,  2  Duvall, 
114,  decided  by  this  court,  involved  a  very  diflferent  question,  to  wit : 
the  responsiblity  of  the  company  for  an  injury  done  through  the 
negligence  of  one  of  its  employees  to  another  employee  of  a  different 
and  lower  class,  and  which  in  nowise  conflicts  with  the  principles 
announced  and  approved  herein. 

As  there  was  no  intentional  injury,  nor  such  gross  neglect  as  to 
manifest  recklessness  and  bad  faith,  according  to  the  evidence,  even 
tf  a  recovery  could  be  had  in  this  case,  the  amount  of  damages 
would  have  to  be  limited  strictly  to  compensation,  and  not  given  by 
way  of  punishment.    Compensatory  damages  alone,  as  decided  by 
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this  court  in  Louisville  and  Portland  R.  R.  Co.  v.  Smith,  2  Duvall, 
557  (1),  could  be  recovered,  and  this  measure  was  violated  in  this 
verdict  and  judgment.  The  instructions  were  at  war  with  these 
principles,  and  erroneous  and  injurious  to  appellant. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial,  and  further  proceedings  consistent  herewith,  and  an  adaption 
of  the  instructions  on  the  next  trial  to  the  evidence  which  may  then 
be  produced  consistent  with  the  principles  of  this  opinion. 

Among  actions  in  Kentucky  relating  to  Derailment  of  Trains  are  the 
following: 

In  Louisvn^LB  &  Porti^and  R.  R.  Co.  v.  Smith,  2  Duv.  (Ky.) 
656  (1866),  an  action  to  recover  damages  for  injuries  received 
by  a  passenger  by  reason  of  the  horse  car  on  which  he  was  travelling 
being  upset  and  thrown  from  the  track  and  over  an  embankment, 
it  was  held  that  the  burden  of  proof  was  on  the  defendant  to  show 
that  the  accident  was  not  due  to  its,  or  its  agents'  fault.  Held  also, 
that  damages  should  be  restricted  to  compensatory  damages  and  it 
was  error  to  instruct  that  exemplary  damages  might  be  given,  and 
for  such  error  judgment  for  plaintiff  for  $4,750  reversed.  [Cited  on 
the  question  of  damages,  in  Louisville  &  Nashville  R.  R.  Ca  v. 
Sickings,  5  Bush,  1,  9  Am.  Neg.  Cas.  374.] 

Kentucky  Cbntrai,  R.  R.  Co.  v.  Thomas'  Adm*r,  79  Ky. 
160  (1880),  was  an  action  for  damages,  for  death  of  person  killed  in 
collision,  the  car  being  thrown  from  the  track.  It  appeared  that 
plaintiff's  intestate  was  an  express  messenger,  but  at  the  time  of 
the  accident  was  not  on  duty,  although  riding  in  the  express  car. 
None  of  the  passenger  cars  were  wrecked.  Held,  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence  in  riding  in  a  dan- 
gerous place  in  the  car,  his  seat  being  in  the  passenger  and  not  in 
the  express  car.    Judgment  for  plaintiff  reversed. 

OhioVali,byR'yCo.  V.Watson's  Adm'r,  93  Ky. 664 (1893), was 
an  action  for  damages  for  death  of  a  passenger  caused  by  the  derail- 
ment of  a  freight  train.  Held,  competent  for  plaintiff  to  prove 
general  bad  condition  of  the  track  in  the  immediate  vicinity  of  the 
accident,  and  not  merely  at  the  exact  point  of  derailment.  Defend- 
ant introduced  evidence  as  to  the  good  condition  of  the  road  for 
several  hundred  feet  on  each  side  of  the  point  where  the  car  left  the 
track.  Held,  also,  not  error  to  instruct  jury  as  to  dangerous  rate  of 
speed  at  which  train  was  going,  evidence  having  been  introduced  on 
that  point.    Judgment  for  plaintiff  for  $6,250  affirmed. 

Stockman  injured: — 

LouisviLLB  &  Nashville  R.  R.  Co.  z^.  Bbll,  100  Ky.  203  (1896), 
was  an  action  to  recover  damages  for  injuries  to  plaintiff,  a  stock- 

1.    See  abstract  of  this  case  in  this  volume,  page  380,  post. 
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man,  on  a  freight  train,  due  to  careless  switching  of  cars.  Judg- 
ment for  plaintiff  for  $1,000.  Held,  improper  to  permit  evidence  to 
show  there  was  a  quarrel  between  some  of  the  trainmen  and  passen- 
gers on  the  route,  as  being  likely  to  influence  the  jury  that  the 
switching  was  done  with  intent  to  injure  the  passengers.  Judgment 
reversed. 


JUMPING  FROM  PLATFORM  OF  STREET  CAR  TO 
AVOID  DANGER— EXCESSIVE  DAMAGES.— In  an  action 
to  recover  damages  for  injuries  sustained  by  a  passenger  while  rid- 
ing on  the  platform  of  a  street  car,  plaintiff  had  verdict  and  judg- 
ment for  $4,000,  from  which  defendant  appealed  (1).  The  Supreme 
Court,  in  reviewing  the  case  as  to  excessive  damages,  said :  ''The 
appellee  was  a  passenger  upon  a  street  car  of  the  appellant,  passing 
over  the  suspension  bridge  from  Cincinnati  to  Covington.  The 
driver  upon  appellant's  cars  acts  both  as  such  and  as  conductor.  It 
appears  that  he  can  reasonably  do  so,  as  he  collects  the  passenger 
fare,  while  the  car  is  making  the  ascent  to  the  crown  of  the  bridge, 
and  then  resumes  his  place  at  the  reins  and  brake  of  his  car.  The 
appellee,  owing  to  the  car  being  crowded,  was  standing  upon  the 
rear  platform  of  it,  with  one  foot  upon  the  step.  It  had  passed  the 
crown  of  the  bridge,  and  was  descending  upon  the  Covington  side. 
Just  behind  it  was  another  car  of  the  appellant,  which  had  just  turned 
the  crown  of  the  bridge,  and  as  it  did  so,  the  driver  of  it  was  not 
upon  the  front  platform  at  the  brake  with  the  reins  in  his  hands, 
but  inside  of  the  car,  presumably  yet  engaged  in  collecting  the  fare 
of  the  passengers.  In  consequence  of  this  his  horses  started  down 
the  incline  of  the  bridge,  as  some  of  the  witnesses  say,  in  a  fast  walk, 
but,  as  others  testify,  in  a  trot,  and  the  latter  are  probably  correct. 
The  rear  car  approached  so  near  to  the  front  one,  as  the  burden  of 
the  testimony  shows,  that  the  tongue  was  over  the  tail-board  of  the 
platform  upon  which  the  appellee  was  standing,  and  as  he  testifies, 
struck  him  in  the  breast.  Whether  it  did  strike  him  or  not  is  quite 
doubtful  from  the  testimony,  but  in  any  event  he  does  not  complain 
of  any  injury  on  this  account.  Alarmed  by  the  proximity  of  the  rear 
car,  he  either  stepped  or  jumped  off,  and  in  doing  so  fell  upon  the 
bridge  and  fractured  the  fibula  or  small  bone  of  the  leg  at  the  ankle, 
and  ruptured  some  of  the  ligaments.  In  consequence  of  this  he  was 
laid  up  for  not  over  eight  weeks,  a  physician  attending  him  at  least 


1.     In       CHKaAF8AK9      &      OHIO 

Railway  Co.  v.  Lang's  Adm'r,  100 
Ky.  221  (1896),  it  was  held  not  con- 
tributory negligence  for  a  passenger 
on  a  crowded  excursion  train,  to 
stand  upon  the  platform,  although 
there  may  have  been  standing  room 
in  the  cars,  and  the  railroad  com- 
pany is  liable  for  any  injury  which 


he  may  sustain  while  so  standing, 
which  was  caused  by  its  negligence, 
even  though  he  would  not  have  been 
injured  had  he  been  on  the  inside  of 
the  cars.  Plaintiffs  intestate  was 
standing  on  platform  of  front  car  and 
was  thrown  off  and  killed  in  collision 
of  excursion  train  with  freight  train. 
Judgment  for  plaintiff  affirmed. 
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a  part  of  the  time.  The  testimony  introduced  by  himself  shows 
clearly  that  the  fracture  has  united  perfectly,  and  will  never  trouble 
him,  but  that  the  ligaments  have  not  healed  entirely,  but  will 
not  trouble  him  save  in  going  up  or  down  hill,  or  when  there  is  a 
change  of  weather,  and  then  he  will  feel  like  one  with  a  sprained 
ankle.  This  is  all  of  it  as  shown  by  the  entire  testimony.  The  jury 
returned  a  verdict  for  $4,000. 

"A  long  line  of  decisions  has  established  the  rule  that  the  ver- 
dict of  a  jury  should  not  be  interfered  with  upon  the  ground  that 
it  is  excessive,  unless  flagrantly  so ;  and  this  court  has  the  highest 
regard  for  the  province  of  the  jury ;  but  is  not  this  verdict  open  to 
this  objection?  We  doubt  if  a  case  can  be  found  where  a  verdict 
for  so  large  a  sum  has  been  sustained  upon  such  circumstances  as 
appear  in  this  case,  and  where  the  injury  was  so  slight.  It  is  notice- 
able that  the  petition  does  not  aver  any  special  damage.  It  only 
proceeds  for  the  injury.  The  appellee  could  not,  therefore,  recover 
any  money  expended  by  him  or  debt  created  on  account  of  it.  (New- 
man's PL  and  Pr.,  p.  411.)  It  is  true  that  upon  the  trial  be  was 
allowed  to  prove,  without  objection,  that  while  he  was  laid  up,  a  flood 
came  in  the  Ohio  river,  by  which  he  was  damaged  $3,000,  and  that 
he  lost  business  by  being  confined  on  account  of  the  injury.  These 
losses  were  not,  however,  sued  for ;  and  while  we  can  not  reverse  the 
judgment  by  reason  of  this  testimony,  as  no  objection  was  made  to 
it,  nor  by  reason  of  the  probable  fact  that  the  verdict  was  based 
largely  upon  it,  yet,  we  may  consider  it  in  arriving  at  a  correct  con- 
clusion of  the  question  we  are  now  considering. 

"The  counsel  for  the  appellee  say:  'The  appellant,  without  ob- 
jecticm  or  exception,  or  eflFort  to  rebut,  accepted  appellee's  own 
testimony  that  his  financial  damage  was  $3,000,  not  including  his 
unquestionable  medical  bill  of  $500.  The  verdict  of  $4,000,  there- 
fore, gives  only  $500  for  the  pain  and  the  permanent  injury,  which 
certainly  exists.'  The  'financial  damage'  and  medical  bill  were  not 
in  question,  however;  the  appellee  neither  asserted  them  nor 
attempted  it ;  it  was  probata  without  allegata ;  he  only  proceeded  for 
the  injury.  We  must,  therefore,  assume  that  the  entire  sum  found 
was  for  the  injury ;  and  the  verdict  of  course  does  not  show  other- 
wise. 

"It  seems  to  us  that  it  must  strike  every  unprejudiced  mind  that 
the  one  is  greatly  disproportioned  to  the  other.  There  were  no  cir- 
cumstances of  aggravation  connected  with  the  injury;  it  was  not 
the  result  of^willful  or  intentional  neglect,  or  such  as  flows  from  bad 
faith  of  a  quasi  criminal  character.  The  lasting  effect  of  the  injury 
is  at  most  but  slight,  not  interfering  with  the  power  of  the  appellee 
to  earn  a  living  or  transact  any  business ;  and  upon  a  careful  con- 
sideration of  all  the  testimony  and  circumstances  of  the  case,  the 
verdict  can  but  be  regarded  as  so  flagrantly  excessive  as  to  demand 
the  interposition  of  an  appellate  tribunal." 

On  the  question  as  to  contributory  negligence  the  court  said: 
"The  right  of  a  person  to  recover  damages  for  a  personal  injury  is 
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not  a£Fected  by  his  having  contributed  to  it,  unless  he  was  in  fauU 
in  so  doing.  He  may  indeed  not  only  contribute  to  it,  but  be  the 
immediate  cause  of  it,  and  yet  recover.  Thus,  if  a  passenger,  under 
a  reasonable  apprehension  that  a  collision  or  other  accident  is  immi- 
nenty  changes  his  position  to  one  in  fact  more  dangerous,  or  even 
leaps  from  the  vehicle  while  in  motion,  yet  he  may  recover  damages 
if  he  be  injured ;  and  this  is  true  even  though  it  may  afterward 
appear  that  if  he  had  sat  still  he  would  not  have  been  injured..  One 
is  not  bound,  under  such  circumstances,  to  exercise  all  the  prudence 
and  care  that  ordinarily  characterizes  the  conduct  of  a  prudent  man.'* 
Judgment  reversed.  Opinion  by  Holt,  J.  J.  C.  Bbnton  (W. 
W.  CuARY,  of  counsel),  appeared  for  appellant;  Hallam  & 
Mykbs,  for  appellee.     Court  <^  Appeals ^  Kentucky,  December  Term, 

1886.  South  CoTington  and  Cincinnati  Street  R'y  Co.  ▼• 
Ware,  84  Ky.  267. 


LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY  V.  RICKETTS.  j 

Court  of  Appeals,  Kentucky,  January,  i8p2. 
[Reported  in  93  Ky.  116.] 

ALIGHTING   FROM  TRAIN  ON   SIDE  FURTHEST  FROM  STA-  | 

TION  PLATFORM— FALLING  OVER  OBSTRUCTION.— A  pas-  ' 

sengcr  who  in  the  night  time  instead  of  alighting  from  a  train  on  the 
side  wiiere  there  was  a  well  lighted  platform,  got  off  on  the  opposite  side  { 

wliere  there  were  no  platform  or  lights  just  to  save  going  a  distance  of  | 

eight  feet»  and  while  walking  alongside  the  train,  stumbled  over  a  water-  ' 

box  and  in  falling  threw  out  his  arm  and  it  was  run  over  by  the  train,  i 

cannot  recover  for  the  injury,  as  it  was  due  to  his  own  negligence  in 
afighting  on  the  dark  side  of  the  train  that  had  stopped  for  four  minutes, 
which  was  ample  time  for  him  to  have  got  out  of  the  way  of  the  train 
liad  he  gotten  off  on  the  platform  side  (1). 

Appsai«   by  the  railroad  company.    The  facts  are  stated  in  the 
opinion.    Judgment  reversed. 
W.  J.  L1SLB9  for  appellant 
John  D.  Foglh,  for  appellee. 

Bennett*  J. —  The  appellee  was  a  passenger  on  the  appellant's 
passenger  train  from  Louisville,  Ky.,  to  Lebanon,  Ky.    The  train  ' 

L    Id  LoxnsvnxB  &  Nashviixb  fell  into  a  hole  on  the  platform  (the 

^  R.  Co.    V.   WouTB,   80  Ky.  82  same    defect    being    alleged    to    be 

(1882),    it    appeared    that    plaintiff  known  to  defendant)  and  injured  his 

^ile   removing    a    box    of   freight  leg.  Judgment  for  plaintiflF  for  |2,000 

'''cm  defendant's  depot  to  his  wagon,  afRrmed.  1 
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arrived  at  Lebanon  about  11  o'clock  at  night  The  platform  of  the 
depot  at  Lebanon  is  on  the  left  hand  side  of  the  track.  There  was,  at 
one  time,  an  old  platform  on  the  right  hand  side  of  the  track  at  said 
depot,  which  was  removed  by  the  appellant  about  a  year  before  the 
happening  of  the  accident  complained  of ;  and  the  place  was  leveled 
oflF  and  cinders  placed  upon  it.  The  appellee,  before  the  old  platform 
was  removed,  had  gotten  off  the  train  on  the  right  hand  side.  On  the 
occasion  of  the  accident  the  appellee  knew  that  the  passenger  plat- 
form at  the  depot  was  on  the  left  hand  side  of  the  track.  And  the  plat- 
form, including  the  usual  passenger  way  to  and  from  it,  was  well 
lighted  by  lights  from  the  depot  building,  and  by  the  light  from  two 
street  lamp-posts,  all  of  which  the  appellee  was  bound  to  know  and 
could  see  for  himself.  The  appellee's  travelling  companion — Mr.  Qb- 
son — got  off  the  train  at  the  depot  on  the  passenger  platform  on 
the  left  hand  side  of  the  train  and  went  on  his  way ;  but  the  appellee 
got  off  on  the  right  hand  side,  where  there  was  no  platform  and  no 
lights.  He  preferred  to  get  off  on  the  right  hand  side  because  it 
saved  about  eight  feet  distance  and  his  having  to  walk  around  the 
locomotive,  or  waiting  until  the  train  moved  on.  When  he  alighted 
from  the  railroad  coach,  it  being  dark,  he  walked  on  the  cinders 
along  with  the  moving  train,  and  close  to  it  in  order  to  see.  And 
while  thus  walking  he  stumbled  over  a  water-box  and  fell,  and  in 
the  fall,  he  threw  out  his  arm  and  one  of  the  wheels  of  one  of  the 
cars  ran  over  it,  and  the  arm  had  to  be  amputated.  As  said,  the 
appellee  knew  that  the  passenger  platform  was  on  the  left  hand  side, 
and  lighted.  He  also  knew  that  there  was  no  passenger  platform  on 
the  right  hand  side,  and  that  the  right  hand  side  was  not  lighted. 

It  appears,  however,  that  the  appellee,  who  was  familiar  with  the 
depot  grounds,  and  others  who  were  familiar  with  it,  had  sometimes, 
as  a  matter  of  convenience  to  themselves,  gotten  on  and  off  the 
train  on  the  right  hand  side.  It  also  appears  that  the  train  stopped 
at  the  depot  at  least  four  minutes. 

The  court,  upon  the  foregoing  facts,  at  the  instance  of  the  ap- 
pellee, instructed  the  jury  in  substance,  as  follows :  That  the  appel- 
lant was  bound  to  keep  in  a  safe  condition  and  lighted  in  the  night, 
all  portions  of  their  platform  and  approaches  thereto,  to  which  the 
public  do  or  would  naturally  resort,  and  all  portions  of  their  station 
grounds  reasonably  near  to  the  platforms,  where  passengers  leaving 
the  cars  or  those  who  have  purchased  tickets  with  a  view  to  take 
passage  on  their  cars,  would  naturally  or  ordinarily  be  likely  to  go, 
etc.    That  it  was  the  duty  of  the  appellant,  in  stopping  at  stations, 


Carrier  of  persons. 


385 


to  give  passengers  a  reasonable  time  to  safely  get  on  and  off  said 
trains  and  out  of  the  way  of  danger  before  starting  said  trains. 

The  first  of  the  foregoing  instructions  is  taken  verbatim  from  2 
Wood  on  Railway  Law,  §  310,  page  1166.  But  the  same  author,  in 
speaking  of  the  duty  of  the  company  in  reference  to  its  passenger 
depots  and  platforms,  explains  the  rule  thus  given  as  follows :  "But 
where  the  company  has  a  platform  and  other  facilities  for  entering 
and  leaving  the  cars  with  safety  on  the  depot  side  of  the  track,  the 
failure  to  have  the  opposite  side  likewise  prepared  as  a  place  for 
entering  and  leaving  the  cars  cannot  be  regarded  as  negligence ;  it 
may  select  and  adhere  to  such  arrangement  of  its  depots  and  plat- 
forms as  it  may  see  fit,  if  those  made  are  safe  and  commodious.'* 

The  foregoing  rule  is  so  well  and  uniformly  sustained  by  the 
authorities,  and  is  so  full  of  practical  wisdom— doing  even-handed 
justice  both  to  the  company  and  passenger — ^we  do  not  hesitate  to 
adopt  it. 

Here  the  company's  platform  was  on  the  left  hand  side  of  the 
track,  and  it  was  "safe  and  commodious"  and  well  lighted ;  and  the 
appellee,  by  the  use  of  ordinary  prudence,  could  have  left  the  cars 
and  depot  grounds  with  reasonable  safety  had  he  taken  the  platform 
side ;  but  he  preferred  to  leave  the  cars  by  the  right  hand  side  of  the 
track,  where  there  was  no  platform  and  no  lights,  and  the  company 
not  being  bound  to  erect  a  platform  on  that  side  and  keep  it  lighted 
in  the  night  time,  having  erected  a  safe  and  commodious  platform 
on  the  other  side,  which  was  well  lighted,  his  thus  leaving  the  cars 
was  at  his  own  risk  and  peril.  His  having  theretofore  entered  and  left 
the  cars  by  the  right  hand  side,  and  others  having  done  the  same 
thing,  cannot  have  the  effect,  under  the  circumstances  of  this  case, 
to  make  it  the  duty  of  the  company  to  have  that  side  lighted,  etc., 
because  the  appellee  knew,  and  could  see,  that  the  left  hand  side 
was  a  safe  and  commodious  way  and  designated  by  the  company 
for  the  passengers  to  leave  the  cars,  and  not  the  right  hand  side. 
Hence  he  took  the  right  hand  side  at  his  peril.  As  said,  the  train 
stopped  at  least  four  minutes,  which  was  ample  time  in  which  to 
leave  the  car  and  get  out  of  the  way  of  the  train  had  the  appellee 
gotten  off  on  the  platform  side  and  not  on  the  dark  side,  where  his 
exit  was  retarded  by  being  compelled  to  find  his  way  in  the  dark, 
which  caused  the  injury  complained  of,  for  which,  as  said,  the  com- 
pany is  not  responsible. 

The  judgment  is  reversed,  and  the  case  is  remanded  with  direc- 
tions for  further  proceedings  consistent  with  this  opinion. 
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SUMMERS  V.  CRESCENT  CITY  RAILROAD 

COMPANY. 

Supreme  Court,  Louisiana,  Afarck^  1882. 

[Reported  in  34  La.  Ann.  189.] 

PASSENGER'S  ARM  INJURED  WHILE  ON  WINDOW  SILL  OF 
CAR— CARRIER  LIABLE.— Plaintiflf,  whilst  riding  in  one  of  tbc  de- 
fendant company's  cars,  had  rested  his  arm  on  the  sill  of  the  open  win- 
dow, out  of  which  his  elbow  thus  projected  a  few  inches.  Anodier  car  of 
the  company,  coming  down  the  adjoining  track,  as  it  passed  by,  struck 
plaintiffs  arm  and  broke  it,  the  intervening  space  between  the  two  cars, 
at  that  particular  point  of  the  road  being  so  narrow  as  to  cause  the  acci- 
dent Held^  that  the  company,  as  a  carrier  of  passengers,  should  have 
taken  the  proper  precautions  to  avoid  such  accidents  and  is  responsible 
for  the  damage  suffered  by  the  plaintiff.  Held^  also,  that  there  was  no 
contributory  negligence  in  the  position  of  the  plaintiff  (1). 

Afp8AI«  from  the  Sixth  District  Court  for  the  Parish  of  Orleans. 
The  facts  appear  in  the  opinion.    Judgment  affirmed. 
L.  L.  Levy  and  T.  J.  Sbmmss,  for  plaintiff  and  appellee. 
John  M.  Bonnbr,  for  defendant  and  appellant. 

Fenner,  J.  —  On  the  20th  of  October,  1877,  at  between  2  and  3 
o'clock,  p.  M.,  plaintiff  became  a  passenger  on  car  No.  18,  of  the 
defendant,  a  street  railroad  company,  and,  there  being  few  passen- 
gers, seated  himself  with  his  body  inclined  towards  the  front  of  the 
car,  his  side  towards  the  open  window,  upon  which  his  left  arm 
rested  with  his  elbow  projecting  out  of  the  car  a  few  inches.    While 


1.  M00S8  V.  Bdison  Buctric 
IiauminatingCo.,  43  La.  Ann.  792 
(1891),  was  an  action  for  damages 
for  injuries  to  a  passenger,  who, 
while  on  the  car,  put  his  head  out 
of  the  window  and  was  struck  by  an 
electric  pole.  Judgment  for  plaintiff 
for  $750.  On  appeal  verdict  quashed, 
judgment  reversed  and  judgment 
directed  for  defendant,  it  being  held 
that  plaintiffs  act  was  negligent,  and 
the  accident  would  not  have  hap- 
pened had  he  used  due  care  and  pru- 
dence. 

Passing  from  one  ear  to  another. — 
In  Bbmiss  V,  Nbw  Orleans  City 


&  Lakb  R.  R.  Co.,  47  La.  Ann.  1671 
(1895),  it  was  held  to  be  negligence 
to  go  from  one  car  to  another  while 
the  train  is  in  motion.  If  a  passen- 
ger on  a  train  in  motion  attempts  to 
go  from  one  car  to  another  and  is 
thrown  from  the  platform  by  the 
sudden  jerk  oif  the  train,  the  railroad 
company  is  not  liable.  In  such  a 
case  the  defective  coupling  of  the 
train  will  not  justify  a  verdict  in 
favor  of  plaintiff,  as  the  passing  from 
one  car  to  anodier  is  the  proximate 
cause  of  the  injury.  Judgment  for 
plaintiff  for  $7,400  reversed. 
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thus  situated,  the  said  car  No.  18,  at  a  certain  curve  in  the  track, 
met  car  No.  4  of  the  same  company,  coming  down  an  adjoining 
track  of  defendant,  and  in  passing  each  other  at  this  point,  the  last- 
named  car  struck  defendant's  elbow,  breaking  his  arm  and  other- 
wise injuring  him,  for  which  injuries  he  seeks  redress  in  this  action 
for  damages. 

The  action  rests  upon  the  charge,  that  the  plaintiff's  injury  was 
caused  by  the  fault  or  negligence  of  the  defendant.  The  defense  is 
two-fold:  1.  Denial  of  negligence  on  the  part  of  defendant; 
2.  Assertion  of  contributory  negligence  on  the  part  of  plaintiff. 

Evidence  responsive  to  pleadings,  establishes  the  following  essen- 
tial facts : 

Defendant's  original  contract  with  the  city,  passed  in  1866,  author- 
ized the  construction  of  a  double  track  railroad,  commencing  on 
the  neutral  ground  of  Canal  street  at  its  junction  with  Magazine 
street,  and  required  that  "the  tracks  shall  be  three  feet  distant  from 
each  other,  from  out  to  out  of  rail."  The  road  was  built,  and  a 
turntable  constructed  at  the  corner  of  Canal  and  Magazine. 

By  city  ordinance,  approved  October  14th,  1867,  defendant  was 
"authorized  and  required  to  extend  its  road  to  the  intersection  of 
Canal  and  Camp  streets,  and  to  establish  a  stand  and  turntable"  at 
that  point,  "the  city  surveyor  to  furnish  the  lines  and  levels  for  the 
extension,  and  to  give  full  directions  how  the  work  is  to  be  done, 
etc." 

Legal  obstructions  prevented  the  building  of  this  extension  until 
1873,  when  application  was  made  to  the  then  city  surveyor  to  fur- 
nish lines  and  levels  for  the  work. 

The  testimony  of  that  officer,  and  of  his  employees,  is  quite  posi- 
tive, that  they  staked  out  the  work  from  Camp  street,  to  a  point 
near  the  then  existing  turntable  of  the  company,  beyond  the  inter- 
section of  Magazine  street,  but  did  not  complete  the  lines  to  the 
actual  junction  with  the  old  road,  because  it  would  have  interfered 
with  the  operations  of  the  road  during  the  construction ;  that  after 
the  part  staked  out  had  been  built,  they  expected  to  be  called  on  to 
complete  the  lines  and  levels ;  but  that  they  were  never  so  called  on, 
and  never  laid  out  the  additional  work,  which  was  done  by  the  com- 
pany without  their  knowledge.  In  this  intervening  space,  is  found 
the  curve  on  which  the  injury  to  plaintiff  occurred,  and  it  is  estab- 
lished by  the  report  of  experts  appointed  by  the  court  that,  at  the 
narrowest  point  on  this  curve,  the  distance  between  the  tracks  is 
only  two  feet  four  and  one-half  inches  "from  out  to  out  of  rails/* 
instead  of  three  feet  as  required  by  the  original  contract* 
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Car  No.  18,  in  which  plaintiff  was  at  time  of  injury,  was  of  the 
class  and  size  of  cars  ordinarily  used  by  defendant  and  other  city 
railroads.  The  report  of  experts  shows  the  width  of  its  body  to  have 
been  7  feet  3|  inches,  and  the  length  14  feet  2  inches. 

Car  No.  4,  which  collided,  was  one  of  four  special  summer  cars, 
bought  by  the  defendant  within  four  years  prior  to  the  accident,  of 
which  two  were  occasionally,  and  at  certain  seasons  only,  run  over 
this  portion  of  defendant's  road.  It  was  much  larger  than  the  ordi- 
nary  cars,  having  a  width  of  body  of  7  feet  llf  inches  and  a  length 
of  16  feet  1}  inches. 

The  original  contract  (A  defendant  required  that  "the  cars  shall  be 
similar  to  those  used  on  other  city  railroads."  The  evidence  is  not 
very  distinct  as  to  what  kind  of  cars  were  in  fact  ''used"  on  other 
existing  roads  at  the  date  of  the  contract ;  but  it  shows  that  defend- 
ant, from  the  commencement  of  its  operations,  had  used  cars  simi- 
lar to,  or  not  substantially  variant  from,  car  No.  18  in  size,  up  to 
the  date  of  purchase  of  the  four  cars  of  exceptional  size  above  re- 
ferred to,  which  were  the  only  ones  it  ever  used  substantially  differ- 
ing from  car  No.  18. 

The  report  of  experts  shows  that  whefa  cars  Nos.  4  and  18  were 
placed  at  rest,  and  side  by  side,  on  this  curve,  there  was  a  distance 
between  the  uprights  of  their  respective  windows  of  4^  inches.  It 
appears,  however,  from  the  evidence,  that  when  in  motion,  the 
wheels  of  each  car  have  a  lateral  play  on  the  rails  of  1}  inches ;  that 
the  bodies  being  mounted  on  india-rubber  springs,  have  a  slight 
additional  lateral  play ;  and  finally,  that  the  bodies  of  the  cars  pro- 
ject several  feet  in  front  of  the  wheels,  so  that  (the  curve  in  each 
track  being  inward  toward  the  other  track)  in  passing  the  curve,  as 
the  bodies  are  only  deflected  when  the  wheels  reach  the  successive 
points  of  curvature,  an  additional  proximity  is  created  between  the 
cars  in  passing  each  other.  All  these  elements  concurring,  it  is 
evident  that,  under  conditions  likely  to  occur,  cars  Nos.  4  and  18,  in 
passing,  at  the  same  time,  the  narrow  point  of  this  curve,  might 
graze,  if  not  collide  with,  each  other;  and  there  is  some  evidence 
tending  to  show  that,  on  this  particular  occasion  such  collision  did 
actually  occur.  This,  however,  is  disputed,  and  is  of  no  consequence. 

The  evidence,  as  well  as  common  observation,  establishes  that 
it  is  a  customary  practice  for  persons  riding  in  the  street  cars  of 
this  city,  when  not  crowded,  to  sit  with  an  arm  resting  on  the  win- 
dow and  projecting  more  or  less  outside  of  the  car.  This  practice 
is  suggested,  if  not  invited,  by  the  construction  of  the  windows. 


CARRIER  OF  PERSONS.  389 

which  are  of  a  height  that  renders  such  a  position  easy  and  comfort- 
able, and  also  by  the  natural  inclination  to  face  the  direction  in 
which  one  travels,  to  look  out  at  passing  objects,  and,  in  a  climate 
like  ours,  to  turn  the  face  so  as  to  catch  the  breeze.  The  practice 
is  so  common  that  no  one  could  possibly  ignore  its  existence.  Under 
customary  conditions  of  construction  universally  prevalent  here,  the 
distance  between  parallel  tracks  and  between  passing  cars  is  such 
as  to  render  the  practice  absolutely  free  from  danger  of  such  colli- 
sion as  that  which  injured  plaintiff.  It  does  not  appear  that  there 
is  any  point  on  any  railroad  in  the  city  where  cars  would  pass  each 
other  so  closely  as  to  expose  a  person  in  the  position  of  plaintifif  to 
the  slightest  danger.  It  is  affirmatively  shown  that  there  is  no  such 
point  on  the  line  of  defendant  except  this  particular  one,  and  even 
there,  the  injury  could  not  have  happened  but  for  the  exceptional 
width  of  one  of  the  cars. 

It  appears  that  on  certain  roads  where  tracks  are  bordered  by 

avenues  of  trees,  rendering  such  exposures  of  the  person  perilous, 

care  is  taken  to  post  notices  or  to  construct  wire  screens  to  prevent 

them.   Upon  the  up-town  portion  of  defendant's  line,  where  the  wide 

cars  like  No.  4  were  more  commonly  used,  defendant  has  given 

special  instructions  to  its  drivers  to  be  careful  in  passing  each  other 

on  a  curve  existing  there  although  the  tracks  were  three  feet  apart 

But  at  this  Canal  street  curve,  with  so  much  narrower  space  between 

the  tracks,  no  such  instructions  were  given,  no  notices  of  any  kind 

were  posted,  no  precautions  taken,  and,  in  point  of  fact,  at  the  time 

of  this  accident,  car  No.  4  was  passing  the  other  car,  in  this  curve, 

at  a  full  trot,  and  without  the  driver's  paying  any  attention  to  the 

position  of  passengers  in  either  car. 

We  have  been  thus  explicit  in  stating  facts  and  circumstances, 
because,  in  cases  involving  questions  of  negligence,  or  that  kind  of 
^Q/uHt  which  corresponds  to  the  culpa  Uvis  of  the  civil  law,  the  diffi- 
culty lies  not  so  much  in  ascertaining  the  legal  principles,  as  in 
applying  them  to  particular  states  of  fact. 

We  may,  at  the  outset,  say  that  the  doctrine  of  contributory  neg- 
ligence on  the  part  of  plaintiff,  as  a  valid  defense  in  such  actions,  is 
too  firmly  rooted  in  our  jurisprudence  to  be  open  to  further  ques- 
tion. Quad  quis  ex  culpa  sua  damnum  sentity  nan  inUUegitur 
damnum  senitre.  Where  the  injury  results  from  the  negligence  of 
plaintiff  and  the  negligence  of  defendant,  in  such  manner  that  the 
negligence  of  each  may  be  considered  as  a  juridical  cause  of  the 
injury,  the  law  will  not  undertake  to  apportion  either  the  blame  or 
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the  damage.  As  said  by  a  learned  judge,  ''the  law  has  no  scales  to 
determine  in  such  cases,  whose  wrong  doing  weighed  most  in  the 
compound  that  occasioned  the  mischief/'  and  by  another,  "the  law 
cannot  measure  how  much  the  damage  suffered  is  attributable  to 
the  plaintiff's  own  fault.  If  he  were  allowed  to  recover,  it  might  be 
that  he  would  obtain  from  the  other  party  compensation  for  his 
own  misconduct."    Thompson  on  Neg.,  p.  1147. 

It  must  be  observed,  however,  that,  in  determining  what  consti- 
tutes negligence,  precisely  the  same  rules  must  be  applied  to  the 
acts  of  defendant  charged  as  negligence  and  to  the  acts  of  plaintiff 
charged  as  contributory  negligence. 

Definitions  of  negligence  by  text-writers  and  judges  are  almost  as 
numerous  as  the  text-books  and  decisions  on  the  subject. 

We  venture,  however,  to  gfive  another,  compounded  from  the 
definitions  of  negligence  by  Baron  Alderson  and  by  Mr.  Wharton, 
and  of  the  definition  by  the  latter  of  "negligence  as  the  juridical 
cause  of  injury."    Wharton  on  Neg.,  sees.  1,  3,  73. 

Juridical  negligence  is  the  inadvertent  omission  to  do  something 
which  it  would  be  the  legal  duty  of  a  prudent  and  reasonable  man, 
guided  upon  those  considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs,  to  do,  or  the  inadvertently  doing  some- 
thing which  it  would  be  the  legal  duty  of  a  prudent  and  reasonable 
man  not  to  do — such  act  or  omission  being  on  the  part  of  a  respon- 
sible human  being,  and  being  such  as  in  ordinary  natural  sequence 
immediately  results  in  the  injury  complained  of. 

This  definition,  though  perhaps  redundant,  includes,  unequivo- 
cally, all  essentials,  and  excludes  acts  not  properly  within  the  domain 
of  negligence.  It  excludes  offenses  or  intentional  wrongs.  It  ex- 
cludes mere  moral  duties.  It  excludes  irresponsible  persons,  of 
whom  various  classes  are  mentioned  by  Mr.  Wharton.  And  it  ex- 
cludes all  acts  or  omissions,  which,  though  they  may  be  negligent, 
with  reference  to  certain  relations  or  contingencies,  have  no  causal 
connection  with  the  injury  complained  of. 

A  man  who  commits  a  negligent  act  takes  upon  himself  the  risk 
of  all  injuries,  which,  according  to  common  experience  and  in  the 
exercise  of  reasonable  foresight,  might  have  been  anticipated  as  the 
consequence  thereof ;  but  this  is  the  extent  of  his  responsibility. 

As  said  by  Mr.  Wharton,  "the  particular  damage  is  to  be  viewed 
concretely,  and  the  question  asked,  'was  this  in  ordinary  natural 
sequence'  from  the  negligence?  If  so,  the  damage  is  imputable  to 
the  party  guilty  of  the  negligence."    In  the  language  of  Lord 
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Campbell,  "if  the  wrong  and  the  legal  damage  are  not  known  by 
common  experience  to  be  usually  in  sequence,  and  the  damage  does 
not,  according  to  the  ordinary  course  of  events,  follow  from  the 
wrong,  the  wrong  or  the  damage  are  not  sufficiently  conjoined  or 
concatenated,  as  cause  and  effect,  to  support  the  action."  Gerhard 
V.  Bates,  2  El.  &  Bl.  [490]  590  (1). 

Applying  these  principles  to  the  facts  of  this  case,  which  we  have 
so  fully  and  carefully  stated,  the  first  question  is : 

Was  the  defendant  guilty  of  negligence? 

Assuming  that  defendant  violated  the  law,  either  in  constructing 
its  tracks  so  closely  together,  or  in  using  cars  of  the  width  of  No.  4, 
that  alone  would  be  sufficient  to  establish  its  fault.  But  although 
the  preponderance  of  evidence  is  decidedly  in  favor  of  this  assump- 
tion, yet  as  it  is  vehemently  controverted  and  not  absolutely  free 
from  doubt,  we  prefer  to  rest  our  decision  on  broader  principles. 

As  a  carrier  of  passengers,  it  is  elementary  that  defendant's  duty 
was  to  exercise  diligence,  skill,  care  and  foresight,  to  carry  them 
safely.    Penn.  Co.  v.  Roy,  102  U.  S.  451. 

It  was  bound  to  know  that  its  passengers,  in  common  with  those 
on  other  street  railways,  were  in  the  habit  of  riding  with  their  arms 
resting  on  the  window  and  projecting  outside  of  the  car ;  that  under 
the  usual  conditions  of  construction  of  parallel  tracks  in  this  city, 
this  practice  was  free  from  danger  of  collision  with  passing  cars  on 
their  respective  tracks;  that  the  width  between  its  own  tracks 
at  this  cturve  was  excepticmally  narrow;  that  the  car  No. 
4,  used  by  it  was  exceptionally  wide;  that  such  car,  in  run- 
ning over  that  curve,  was  liable  to  meet  another  car ;  that,  in  such 
meeting,  they  would,  under  conditions  perfectly  probable,  pass  each 
other  so  closely  as,  if  not  to  collide,  to  come  very  near  touching ; 
that,  in  such  event,  a  passenger,  in  either  car,  occupying  the  position 
shown  to  be  very  commonly  occupied,  would  inevitably  be  injured. 

Knowing  these  things,  a  reasonable  care  for  the  safety  of  others 
would  have  dictated  the  duty  of  using  precautions  to  avoid  the 
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1.    The  facts  in  Gerhard  v.  Bates, 

2  EL   &   HI.  490,  are:    A  promoter 

and  managing  director   of   a   silver 

lead   ore    company    issued    a    pro- 

spectns  of  the  company,  stating  that 

the  promoters   did   not   hesitate   to 

guarantee  to  the  bearers  and  holders 

t)f  shares  in  the  company  a  minimmn 

annual  dividend  of  d3  per  cent:  Heid^ 


that  he  was  liable  to  be  sued  for 
fraud  by  a  person  who  was  induced, 
by  the  statement,  to  become  a  holder 
of  shares  in  the  company,  the  repre- 
sentation being  false,  to  the  knowl- 
edge of  the  defendant,  and  it  having 
caused  damage  and  loss  to  the  plain- 
tiff. 


892  American  negligence  cases, 

danger.  Sufficient  precaulions  might  have  been  used  without  any  in- 
convenience to  defendant.  The  curve  was  short,  and  but  little  delay 
would  have  been  occasioned  by  forbidding  their  drivers  to  pass  each 
other  at  that  point ;  or  by  instructing  them  to  drive  slowly  and  give 
warning  to  exposed  passengers ;  or  by  any  other  mode  of  effective 
notice.  Defendant  used  no  precaution  of  any  kind.  Its  conduct 
presents  every  element  of  negligence,  as  defined  by  us.  As  well 
said  by  an  able  judge :  "When  we  are  engaged  in  an  act  which  the 
surrounding  circumstances  indicate  may  be  dangerous  to  others, 
and  when  the  event  whose  occurrence  is  necessary  to  make  our  act 
injurious  is  one  which  we  can  readily  see,  may  occur  under  the  cir- 
cumstances and  unite  with  the  act  to  commit  the  injury,  we  are  culpa- 
ble if  we  do  not  take  all  the  care  which  prudent  circumspection 
would  suggest  to  avoid  the  injury."  Fairbanks  v.  Kerr,  70  Pa.  St.  86. 

We  are  next  to  inquire  whether  plaintiff  was  guilty  of  any  con- 
tributory negligence. 

The  sole  negligence  charged  is  his  act  in  sitting  as  he  did  with  his 
arm  resting  on  the  window,  and  his  elbow  projecting  out  of  the  car. 
Applying  the  principles  already  enunciated  to  the  facts  stated,  we 
are  of  opinion  that  there  is  a  complete  want  of  causal  connection 
between  this  act  and  the  injury.  We  cannot  express  the  principles 
applicable  in  such  a  case  more  forcibly  than  was  done  by  the  court 
in  the  case  last  quoted :  "We  are  not  to  link  together  as  cause  and 
effect,  events  having  no  probable  connection  in  the  mind,  and  which 
could  not,  by  prudent  circumspection  and  ordinary  thoughtfulness, 
be  foreseen  as  likely  to  happen,  in  consequence  of  the  act  in  which 
we  are  engaged.  It  may  be  true  that  the  injury  would  not  have 
occurred  without  the  concurrence  of  our  act  with  the  event  which 
immediately  caused  the  injury ;  but  we  are  not  justly  called  to  suffer 
for  it,  unless  the  other  event  was  the  effect  of  an  act,  or  was  within 
the  probable  range  of  ordinary  circumspection,  when  engaged  in 
the  act." 

It  seems  to  us  manifest,  under  the  circumstances  of  this  case,  that 
no  ordinary  circumspection  or  foresight  would  have  suggested  to 
the  most  cautious  person,  situated  as  plaintiff  was,  the  slightest 
probability  of  danger  from  the  meeting  of  a  car  on  a  parallel  track. 
Seeing  a  car  so  approaching,  he  would  have  been  perfectly  justified 
according  to  all  common  experience,  in  diverting  his  attention  and 
resting  in  the  perfect  confidence  that  it  would  pass  without  touching 
him. 

If  the  car  had  jumped  the  track  and  had  thus  collided  with  the 
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exposed  arm  of  plaintiff,  a  different  question  would  be  presented. 
Quoad  such  a  contingency,  the  act  of  plaintiff  might  have  been  jurid- 
ically negligent.  A  prudent  man  might  well  foresee  the  possibility 
of  such  an  occurrence,  and  might  well  be  held  to  have  taken  upon 
himself  the  risk  of  such  a  peril.  But  viewing  the  particular  damage 
here  suffered  concretely,  Mr.  Wharton's  question,  "was  it  in  ordinary 
natural  sequence  from  the  negligence,"  must  be  answered  in  the 
negative. 

The  cases  relied  on  by  defendant's  counsel,  as  to  similar  exposures 
of  person  in  steam  railway  carriages,  have,  in  our  opinion,  no  appli-  ' 

cability  here.  They  are  founded  upon  the  common  experience,  as 
Mr.  Wharton  justly  says,  "of  the  closeness  with  which  cars  on 
double  tracks  and  switches  must  necessarily  pass  to  each  other/' 
Wharton  on  Neg.,  §  360. 

The  slightest  observation  of  the  construction  and  operation  of 
steam  railways  would  serve  to  warn  any  one  of  the  danger  of  such 
exposures  resulting  from  the  frequent  proximity  of  tracks,  as  well 
as  from  other  contingencies. 

The  precisely  contrary  result  of  observation  and  experience  with 
reference  to  street  railways  in  New  Orleans,  as  shown  by  the  evi- 
dence, removes  this  case  from  the  operation  of  such  authorities. 

As  to  the  quantum  of  damages,  the  evidence  shows  that  plaintiff 
suffered  a  fracture  of  the  humerus  and  a  dislocation  of  the  elbow ;  that  i 

he  was  under  treatment  and  confined  to  his  bed  or  room  for  about  | 

two  months,  enduring  much  pain  and  suffering ;  that  notwithstand-  * 

ing  skillful  surgery,  he  is  left  with  his  arm  permanently  disabled,  ' 

incapable  of  flexing  it  beyond  an  angle  of  90  degrees,  and  then  only 
with  pain ;  his  arm  wasting  for  want  of  exercise,  useless  in  feeding 
or  dressing  himself,  or  in  his  business,  which  is  that  of  a  tobacco 
weigher  and  sampler;  occasioning  him  pain  with  every  change  of 
weather,  and  without  hope  of  improvement. 

Wc  are  not  prepared  to  say  that  the  verdict  of  the  Jury,  awarding 
him  $7,500  as  damages,  is  so  excessive  as  to  justify  us  in  disturbing 
it  The  application  of  defendant  to  remand  the  case  on  the  ground 
of  newly  discovered  evidence,  is  refused.  It  would  require  an  extra- 
ordinary state  of  case  to  induce  us  to  follow  the  precedent  set  in 
Schneider  v.  ^Etna,  30  La.  Ann.  1198. 

Judgment  affirmed,  at  cost  of  appellant. 

Rehearing  refused. 


894 


AMERICAN  NEGLIGENCE  CASES. 


FREL8EN  AND  WIFE  V.  SOUTHERN  PACIFIC 

COMPANY. 

Supreme  Courts  Louisiana^  May^  i8po, 
[Reported  in  42  La.  Ann.  673.] 

LIABILITY  OF  RAILROAD  COMPANY— TEST.— In  order  to  impose 
a  liability  on  a  railroad  company,  for  the  consequences  resulting  from  the 
omission  of  an  act  by  one  of  its  employees,  the  test  is  not:  whether,  had 
the  act  been  done,  the  accident  would  not  have  occurred;  but  whether 
the  act  omitted  was  one  which  it  was  the  duty  of  the  employer  to  perform. 

DERAILMENT  OF  TRAIN— COACH  OVERTURNED— BROKEN 
WHEEL— NOTICE  TO  CONDUCTOR— RAILROAD  NOT  LIA- 
BLE.— A  conductor  who  is  told  by  an  ordinary  passenger  that  he  has 
heard  an  unusual  loud  noise  and  felt  a  jolt  which  has  made  the  coach 
jump  and  aroused  liim,  and  who,  after  reasonable  inspection,  inside  and 
outside  of  the  car,  does  not  become  conscious  of  a  cause  of  alarm  and 
danger,  is  not  bound  to  stop  the  train  for  an  inspection.  His  failure  to 
do  so,  and  consequent  injury  sustained  thereby,  to  a  passenger  by  the 
derailment  and  capsizing  of  the  coach  caused  by  the  breaking  of  a  wheel 
under  a  car  in  front,  is  not  such  negligence  as  imposes  on  the  company 
the  obligation  of  indemnity  for  harm  sustained.  It  is  doMtnum  ahsqui 
injuria  (1). 

Appbal  from  the  Civil  District  Court,  Parish  of  Orieans.    The 
facts  appear  in  the  opinion.   Judgment  reversed. 
I<.  I/.  I/BVYy  for  plaintiff  and  appellee. 
Lbovt  &  Blair,  for  defendant  and  appellant. 


1.  In  Mahbr  V,  LOUISVIZ^LB,  Nbw 
Orz^hams  &  Texas  Railway  Co., 
40  La.  Ann.  64  (1888),  it  was  held 
that  while  courts  may  allow  even 
liberal  compensatory  damages  against 
railway  companies,  in  cases  of  gross 
fault  and  negligence  on  their  part, 
resulting  in  severe  injuries  to  the 
passengers  whom  they  have,  for  due 
consideration,  undertaken  to  carry 
safely,  those  corporations  surely  are 
entitled  to  protection  against  exag- 
gerated and  apparently  stale  claims, 
where  the  injury  received  or  damages 
suffered  is  slight  or  nominal.  In  such 
instances  the  allowance  made  ought 
to  be  merely   just   and   reasonable. 


So  held  in  an  action  for  damages  for 
injuries  to  a  passenger  sustained  by 
reason  of  the  car  jumping  the  track. 
The  facts,  as  stated  by  the  Supreme 
Court,    are:    "The    allegations    arc 
that  while  the  plaintiff,  who  was  a 
passenger  on  the  train    from   Baton 
Rouge   to   New   Orleans,    and  had 
paid  the  fare,  was  seated  in  one  of 
the  coaches,  the  eng^ine  jumped  the 
track,  was  overturned    and    thrown 
into  a  canal  or  ditch,  some  eighteen 
miles  above  New  Orleans;  that  the 
result  of  this  accident  was  such  as  to 
cause  severe  injuries    to    his    body, 
forcing  him  to  obtain  medical  assist- 
ance, to  be  confined  to  his  bed  for 
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BermndeZf  Ch.  J.  —  This  is  an  action  in  damages  .or  bodily  in- 
jury sustained,  in  consequence  of  the  alleged  negligence  of  em- 
ployees for  whose  acts  the  defendant  is  liable. 

The  plaintiff  complains  that,  on  the  16th  of  January,  1888,  at  4 
A.  M.,  while  she  was  a  passenger  on  a  sleeper  attached  to  a  train  of 
the  company,  a  wheel  from  under  a  coach  in  front  of  that  on  which 
she  was  riding,  broke ;  that  her  sleeper  became  uncoupled,  derailed 
and  capsized;, that,  in  the  upsetting  she  received  two  cuts  above  the 
knuckle  bone  from  the  window  glass ;  that  she  became  unconscious, 
suffered  considerably,  was  subjected  to  humiliations,  had  to  take 
care  of  her  injuries,  was  disabled  for  months  and  that  scars  remain 
and  permanent  disfigurement  of  her  hand. 

The  charge  is  that  the  company  failed  to  provide  for  careful  serv- 
ants, safe  conveyance,  and  to  use  extraordinary  diligence  in  the 
management  and  running'  of  the  train ;  that  the  accident  occurred 
through  the  defectiveness  of  the  fastenings  and  lack  of  durable  appli- 
ances in  the  cars  and  giving  way  of  the  trucks  and  other  defects  and 
acts  of  negligence  in  the  direction  of  the  train,  and  damages  to  the 
extent  of  $2,500  are  claimed  as  pecuniary  compensation. 

In  defense,  the  company  contends,  that  it  did  provide  a  safe  con- 
veyance with  proper  equipments,  as  far  as  it  could  do  so,  with  the 
exercise  of  the  utmost  care  and  skill,  and  that  the  accident  was 
solely  due  to  a  latent  defect  in  a  wheel,  which  no  human  care  or  skill 
could  have  detected  or  prevented. 

From  a  judgment  allowing  plaintiff  $750  defendant  appeals. 

The  district  judge  succinctly  recites  the  following  facts  found  by 
him: 

"The  cause  of  the  accident  was  the  breaking  of  the  wheel  at  a 
point  about  one  hundred  and  thirty-five  miles  from  New  Orleans. 
It  had  been  carefully  inspected  at  Lafayette  and  showed  no  latent 


five  days,  to  suffer  great  bodily  pain 
and  otherwise  cause  him  severe  in- 
jury; that  he  suffered  from  contu- 
sions, which  he  continues  to  resent, 
to  his  spinal  column,  recurring  at 
periodical  times,  with  great  pain, 
forcing  him  to  cease  from  his  work; 
that  he  was,  at  that  date,  occupying 
a  position  at  a  salary  of  $1,200  per 
annum;  that  before  be  could  report 
for  duty  he  had  to  use  appliances, 
and  that  he  did  so  for  thirty  days; 


that  the  accident  occurred  by  the 
gross  fault  and  negligence  of  the 
railway  company,  etc."  Judgment 
for  plaintiff  for  $750.  Defendant  ap- 
pealed. The  accident  was  estab- 
lished and  negligence  was  the  cause 
of  it  The  court  held  (as  above 
stated)  as  to  what  plaintiff  was  en- 
titled to.  Judgment  amended  by  re- 
ducing allowance  from  $750  to  $300 
and,  as  amended,  affirmed. 
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defects.  The  track  was  in  good  order.  The  train  was  properly 
equipped,  the  running  gear  and  fastenings  of  the  car  were  in  good 
condition.  The  train  was  not  running  at  an  unusual  rate  of  speed. 
The  wheel  accidentally  broke  from  some  hidden  defect  or  cause, 
which  human  care  and  foresight  could  not  prevent." 

We  concur  in  this  finding,  but  differ  from  the  reasons  assigned 
conducive  to  an  allowance  of  damages,  in  which  our  learned  brother 
labors  to  show  that  the  conductor  did  not,  after  the  breaking  of  the 
wheel,  stop  the  train,  and  that,  had  he  done  so,  the  accident  would 
not  have  happened  and  the  plaintiff  would  not  have  been  injured. 
Under  this  theory,  we  think  the  duty  of  the  conductor  was  extended 
too  far. 

There  can  be  no  doubt  that,  as  it  is  shown,  the  wheel  was  manu- 
factured in  a  proper  manner  by  respectable  manufacturers,  and  that 
like  it,  the  axle  was  without  blemish ;  that  as  no  defect  was  revealed 
after  the  usual  examination  and  test  on  the  night  of  the  accident  and 
shortly  before  its  occurrence,  no  fault  could  be  imputed  to  the  de- 
fendant, from  which  liability  for  the  injury  sustained  could  be 
attached.  Hutch,  on  Carr.,  497,  508 ;  85  111.  80 ;  38  Mich.  546-8 ;  44 
N.  Y.  481. 

The  plaintiff  does  not  appear  to  contest  the  condition  of  things 
found  by  the  district  judge  or  the  law  applicable  to  it ;  but  her  con- 
tention is  that,  as  the  conductor  of  the  train  had  been  seasonably 
warned  by  a  passenger  who  had  heard  an  unusual  loud  noise  and 
felt  a  jolt  which  had  made  the  coach  jump,  arousing  him,  and  who 
had  asked  him  to  see  about  it,  this  official  did  not  examine  and  stop 
the  train,  and  that  had  he  done  so,  he  would  have  discovered  the 
broken  wheel,  provided  against  the  consequent  danger,  and  thus 
would  have  prevented  the  accident. 

The  law  seems  clear  that,  when  the  sole  basis  of  liability  is  the 
omission  to  perform  a  certain  duty  suddenly  and  unexpectedly  aris- 
ing, there  ought  to  be  a  consciousness  of  the  facts  which  raise  the 
duty  on  the  part  of  the  person  charged  with  its  performance. 

Railways  are  not  liable  for  a  mistaken  exercise  of  judgment  on 
the  part  of  their  employees  in  an  emergency,  nor  for  a  failure  on  the 
part  of  their  servants  to  act  with  the  utmost  promptitude  when  the 
circumstances  are  such  as  to  afford  no  time  for  deliberation.  Patt 
R'y  Ace,  p.  Ill,  §  115. 

In  such  cases,  the  party  charging  the  omission  must  prove  that 

the  duty  alleged  existed,  that  the  omission  constituted  a  legal  fault 

and  that,  had  it  been  performed,   the  accident  would   not   have 
happened. 
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The  conductor,  heard  as  witness,  said  that,  upon  the  statement  of 
the  passenger,  he  immediately  went  back  in  the  car,  saw  nothing 
unusual,  stood  on  the  platform,  looked  outside  and  discovered  noth- 
ing; that  he  had  just  stepped  into  the  second-class  coach,  when  he 
saw  the  bell  line  jerk,  and  that  he  pulled  the  bell  to  stop ;  that  he 
went  back  and  got  the  passengers  out  of  the  car. 

He  also  says  that,  in  passing  over  a  switch  or  a  frog,  a  train  makes 
a  loud  noise  and  that  it  is  not  an  unusual  thing  for  passengers  to 
become  alarmed  and  to  report  to  him,  in  such  cases,  when  there  is 
no  occasion  for  fear. 

It  is  evident  that  had  the  conductor  stopped  the  train  when  the 
passenger  told  him  of  what  he  had  heard  and  felt,  and  had  he  looked 
into  the  exciting  condition  of  things,  he  could  have  discovered  the 
broken  wheel,  and  the  accident  would  not  have  occurred;  but  the 
question  is  not  to  be  viewed  in  that  light  or  from  that  standpoint. 

The  test  of  liability  in  most  cases  is  not  whether  the  conductor 
omitted  doing  something  he  could  have  done,  and  which  if  done, 
would  have  prevented  the  injury;  but,  whether  he  abstained  from 
doing  anything  which,  in  the  exercise  of  ordinary  care  and  prudence, 
he  conscientiously  ought  to  have  done  and  did  not  do,  the  omission 
of  which  caused  the  accident  producing  the  injury. 

The  real  and  only  question  in  the  case  is  simply  whether  the  con- 
ductor was  conscious  of  the  condition  of  things  and  was  bound,  on 
the  mere  statement  of  the  passenger,  to  have  stopped  the  train  when 
he  saw  no  occasion  for  it. 

It  appears  from  his  statements  and  from  the  testimony  heard,  that 
he  did  not  know  that  any  accident  had  happened ;  that  as  soon  as 
the  passenger  told  him  what  he  did,  he  took  steps  to  inquire  and 
ascertain,  and  afterward  discovered  no  cause  of  apprehension.  He 
was  not  therefore  conscious. 

There  is  nothing  to  show  who  that  passenger  was ;  whether  he 
belonged  to  the  ordinary  class  of  travellers,  or  whether  he  was  an 
habitue  or  an  experienced  railroad  man,  to  whose  statements  or 
warnings  in  such  a  case  serious  significance  could  be  attached. 

The  pn^>osition  is  inadmissible  that,  on  the  simple  statement  of 
any  first  coming  passenger  that  he  has  heard  a  loud  noise  and  felt 
a  jolt,  a  conductor,  who  has  not  thus  heard  and  felt,  who  after  in- 
stant search  and  examination  discovers  no  subject  of  apprehension, 
is  bound  to  stop  a  train  at  night  for  special  and  thorough  inspection 
of  its  different  parts. 

Were  it  so,  there  is  no  telling  how  often  he  would  have  to  do  so 
on  the  journey. 
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We  arc  therefore  of  opinion  that,  as  it  was  not,  under  the  circum- 
stances, the  duty  of  the  conductor  to  have  stopped  the  train,  the 
company  is  not  responsible  for  his  failure  to  have  done  so,  and  that 
the  injury  sustained  is  damnum  absque  injuria,  particularly  as  it  con- 
sisted, as  the  plaintiff  herself  declares,  of  fright  and  a  slight  cut. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  that  there  now  be  judgment  fcM*  defendant  with 
costs  in  both  courts. 


BURBANK  V.  ILLINOIS  CENTRAL  RAILROAD 

COMPANY. 

Supreme  Couri,  Lomsiana^  December^  i8go. 

[Reported  in  42  La.  Ann.  1156.] 

STATIONS  AND  PLATFORM'S— DUTY  OF  CARRIERS.— It  U  the 
duty  of  a  railroad  company  to  famish  safe  and  easy  ingress  and  egress 
to  and  from  their  station  houses  and  platforms  to  all  persons  who  have 
business  at  said  station  houses.  It  is  also  its  duty  to  keep  said  station 
houses  and  platforms  in  a  safe  condition  (1). 

PERSON  NOT  PASSENOBR  INJURBD  AT  STATION —RAILROAD 
NOT  LIABLE. — A  person,  who  goes  to  the  station  house  and  on  the 
platform,  not  for  die  purpose  of  any  business,  or  to  meet  expected  friends, 
or  to  see  others  depart,  but  as  a  mere  spectator  for  his  own  pleasure  and 
convenience,  is  there  at  his  own  risk  and  peril,  and  can  not  recover  dam- 
ages for  personal  injuries  received  in  consequence  of  a  defective  platform. 
To  entitle  such  a  person  to  recover,  he  must  show  such  gross  and  wanton 
negligence  on  the\  part  of  the  company  equivalent  to  intentional  mischief. 

Appsai,  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
The  facts  are  stated  in  the  opinion.    Judgment  reversed. 
B.  R.  FoRHAN  and  Chari«bs  Porican,  far  plaintiff  and  appellee. 
GiRAXTLT  Parrar,  for  defendant  and  appellant. 


1.    Db  Mahy  v.  Morgan's  Louis- 
iana &  Tbxas  R.  R.  Co.»  45  La. 

Ann.  1329  (1893),  was  an  action  for 
damages  for  injuries  to  plaintiffs 
wife,  sustained  by  her  jumping  from 
a  passenger  coach  at  a  station  to 
rescue  her  child,  about  three  years 
old,  who,  while  standing  upon  the 
platform,  had  fallen  therefrom  owing 
to  jolt  caused  by  coupling  of  cars. 
Plaintiff  had  verdict  and  judgment 
for  120,000.  On  appeal  verdict 
quashed  and  judgment  reversed  and 


judgment  rendered  for  delendant 
Negligence  charged  was  the  failure 
of  defendant  to  build  a  station  house, 
and  careless  coupling  of  cars,  ffeid, 
that  the  failure  to  build  station  house 
was  too  remote  to  furnish  ground  of 
action;  the  proximate  cause  of  the 
accident  was  that  a  child  of  tender 
years  was  standing  on  the  platform 
of  the  car  where  she  ought  not  to 
have  been;  and  that  the  coupling  of 
the  cars  was  not  unreasonably  vio- 
lent. 
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HeSneryy  J.  —  This  is  a  suit  for  damages  for  personal  injuries 
received  by  the  plaintiff  by  falling  through  a  hole  in  the  platform  of 
the  defendant  company  at  the  town  of  Tangipahoa  on  the  night  of 
the  23d  of  September,  1889. 

There  was  judgment  for  the  plaintiff  for  the  sum  of  $1,500.  The 
defendant  company  appealed.  The  plaintiff,  in  company  with  two 
other  ladies,  visited  the  defendant's  depot  for  the  purpose  of  being 
present  on  the  arrival  of  the  8  o'clock  passenger  train  from  New 
Orleans. 

1  In  her  petition  the  plaintiff  alleges  that  she  was  expecting  friends 

on  the  train  from  New  Orleans  who  might  desire  to  stop  at  the 
boarding  house  of  which  she  was  the  proprietress.  On  this  impor- 
tant fact,  in  her  testimony  she  is  silent. 

The  ladies  who  accompanied  her,  state  that  the  plaintiff  was  ex- 
pecting no  particular  visitor,  or  visitors,  that  evening ;  but  she  went 
to  the  train  for  the  purpose  of  seeing  if  there  were  any  persons  on 
the  train  who  might  wish  to  go  to  her  boarding  house.  It  is  not 
stated  in  the  petition,  nor  is  there  any  evidence  to  show,  that  the 
plaintiff  was  in  the  habit  of  going  to  the  train  to  solicit  custom  for 
her  boarding  house.  It  is  evident  from  the  statement  of  the  wit- 
nesses, and  from  her  silence  as  to  the  particular  reason  which  in- 
duced her  to  go  to  the  depot,  that  she  had  no  defined  purpose  in 
going  there.    Her  presence  on  the  platform  and  at  the  depot  was 


the  depot  had  been  built. 

She  was  at  the  depot,  it  is  true,  by  a  general  license  from  the 
company,  in  the  absence  of  any  express  prohibition.  It  would  not 
be  practical  for  a  railroad  company,  in  the  immensity  of  its  business, 
to  designate  particular  individuals  who  should  be  permitted  to 
enter  its  depot.  But  there  was  no  express  or  implied  invitation  to 
the  plaintiff  to  go  to  the  depot  and  on  the  platform. 

Had  the  plaintiff  been  on  the  platform  for  the  purpose  of  receiv- 
ing expected  guests,  or  on  any  other  business  connected  with  the 
railroad  to  transact  which  the  platform  was  built,  she  would  be 
entitled  to  recover  damages  for  the  injuries  received  from  a  defec- 
tive platform,  the  result  of  the  company's  negligence.  34  La.  Ann. 
780;  87  La.  Ann.  648;  39  La.  Ann.  649,  800;  Wharton,  Neg.,  par. 
662, 653, 664. 

From  the  evidence  in  the  record  we  think  the  fact  is  clearly  estab- 
lished that  the  plaintiff  was  on  the  platform  for  pleasure  only,  and 


f 


not  for  the  purpose  of  transacting  any  business  with  the  company,  i  , 

to  receive  freight,  welcome  friends,  or  for  any  purpose  for  which  ^ 


I 
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not  with  the  intention  of  transacting  any  business  with  the  com- 
pany or  for  the  purpose  of  receiving  friends  expected  on  the  train. 
Her  presence  on  the  platform  was  at  her  own  risk  and  peril. 

Railroad  platforms  are  not  made  for  the  use  of  the  pubUc;  and 
if  persons  not  invited  and  having  no  business  with  the  company  are 
injured  in  consequence  of  a  defect  in  the  platf(Min,  they  have  no 
redress.    Wharton,  Neg.,  par.  822. 

There  was  no  inducement  offered  by  the  defendant  to  plaintiff 
which  was  equivalent  to  an  invitation  to  go  upon  the  platform.  Mere 
permissicMi,  because  it  is  impossible  to  refuse  it,  is  not  an  inducement 
or  an  invitation  to  enter  on  the  premises  of  another.  The  person 
entering  on  the  premises  of  another  under  such  circumstances  goes 
at  his  own  risk,  and  enjoys  the  license  subject  to  its  attendant  perils. 
The  law  does  not  impose  the  duty  upon  the  owner  to  keep  his  prem- 
ises in  a  condition  of  such  repair  as  to  suit  the  convenience  of  those 
who  go  there  solely  for  their  own  pleasure,  and  who  are  not  invited 
or  induced  to  go  upon  them. 

The  defendant  company,  under  the  fzcts  in  this  case,  could  only 
be  made  liable  if  the  uncovered  platform  through  which  the  plain- 
tiff fell  was  in  its  nature  a  trap.    Wharton,  Neg.,  par.  821. 

There  must  have  been  on  the  part  of  the  company  such  gross  and 
wanton  negligence  that  it  was  equivalent  to  intentional  mischief. 
Snyder  v.  Railroad,  42  La.  Ann.  302. 

The  station  house  offered  ample  accommodations  for  passengers 
and  visitors  on  business.  There  was  a  waiting  room  for  passengers, 
with  all  requisite  appliances  for  egress  and  ingress.  There  was  a 
graveled  walk  along  the  track,  and  between  it  and  the  depot,  for 
passengers  and  visitors  in  waiting.  From  this  walk  an  inclined 
plane  reached  up  to  the  platform. 

There  were  platforms  on  the  several  sides  of  the  building.  The 
south  side  platform  was  used  exclusively  for  freight  The  flooring 
on  this  had  been  taken  up  for  repairs.  There  was  a  lamp  at  the 
north  side  of  the  building  which  threw  a  light  along  the  west  plat* 
form  intended  for  the  use  of  passengers.  This  light  did  not  reach 
the  south  platform,  which  was  at  the  south  end  of  the  building,  and 
at  right  angles  to  the  west  platform. 

The  plaintiff  was  sitting  on  the  edge  of  the  west  platform.  She 
jumped  to  the  gravel  walk,  and  went  to  the  end  of  the  platform,  at 
the  south  side,  ascended  the  inclined  plane,  and  fell  through  an 
opening  in  the  south  platform.  The  change  of  position  by  the 
plaintiff,  it  is  alleged,  was  to  get  a  better  view  of  the  inside  of  the 
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coaches  as  the  train  approached.  But  it  seems  this  was  a  needless 
change  of  position  if  t}ie  plaintiff  really  intended  to  see  people  com- 
ing from  the  train.  The  gravel  walk  was  specially  designed  for  the 
purpose  of  going  to  or  coming  from  the  train.  The  part  of  the  sys- 
tem of  platforms  through  which  plaintiff  fell  was  dark;  and  this  fact 
akme  ought  to  have  warned  her  of  her  danger.  The  absence  of  a 
light  was  at  least  a  notice  that  no  one  was  expected  on  that  part  of 
the  platform.  Being  a  freight  platform,  it  was  not  to  be  expected 
that  it  would  be  used  as  a  promenade. 

In  repairing  this  part  of  the  platform  around  the  depot,  on  the 
south  side,  and  leaving  it  unprotected,  we  are  of  the  opinion  that 
the  evening  was  not  in  the  nature  of  a  trap,  and  the  defendant  com* 
pany  was  not  guilty  of  that  degree  of  gross  negligence  that  was 
equivalent  to  intentional  mischief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now 
ordered  that  the  suit  be  dismissed  at  plaintiff's  costs. 

Rehearing  refused. 


KEITH  V.  PINKHAM. 

Supreme  Jtidicial  Court,  Maine ,  E,  D. ,  iSs7- 
[Reported  in  43  Me.  501.] 

STAGE  COACHES— CARRIERS  OF  PASSENGERS.— Common  car- 
riers  by  stage  are  responsible  for  the  safety  of  their  passengers,  where 
an  injury  occurs  by  their  neglect,  such  passenger  being  in  the  exercise 
of  ordinary  care,  and  in  no  way  contributing  to  the  injury. 

SEAT  ON  COACH— REQUEST  OF  DRIVER.— If  an  agent  of  a  stage 
requests  a  passenger  to  take  an  inside  seat  at  his  peril,  this  does  not  ex- 
cuse the  driver  from  the  exercise  of  ordinary  care.  Such  passenger  as- 
sumes only  the  peculiar  risk  of  his  exposed  situation,  but  not  those 
resulting  from  the  negligence  of  the  driver  (1). 

BxcBPTiONS  were  taken  to  the  rulings  of  Hathaway,  J.,  at 
Nisi  Prios.     Judgment  affirmed. 

This  is  an  action  brought  by  the  plaintiff  to  recover  damages  for 
injuries  sustained  by  the  overturning  of  a  stage  coach,  the  defendant 
being  a  common  carrier  of  passengers  for  hire. 

1.    In    HmmOL  V.  Stbwa&t,  47  versed  on  the  ground  of  erroneous 

Me.  419  (1859),  an  action  for  injuries  instructions  as  to  damages,  the  trial 

sustained  by  the  upsetting  of  a  stage  court  charging  that  plaintiff,  a  young 

coach,  judgment  for  plaintiff  was  re-  unmarried    woman,    might    recover 

ix — a6 
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There  was  evidence  in  the  case  tending  to  show  that  Nathaniel 
Crocker  was  agent  of  the  defendant,  and  directed  the  loading  of 
the  coach  on  the  night  of  the  accident ;  that  he,  while  so  employed, 
requested  the  plaintiff  to  take  an  inside  seat  in  the  coach,  there 
being  one,  but  that  he  declined  to  do  so,  and  remained  upon  the 
top  of  the  coach,  and  that  Crocker  then  informed  him  that  if  he 
continued  in  his  seat  outside,  he  must  keep  it  at  his  own  risk.  There 
was  also  evidence  tending  to  prove  that  said  Crocker  was  m  the 
employ  of  the  defendant  as  a  stage  driver,  on  the  route  between 
CherryfieM  and  Bangor,  but  not  on  the  route  where  the  accident 
happened ;  that  Robert  D.  Crocker  was  the  stage  agent,  but  had 
requested  his  brother  Nathaniel  to  look  after  defendant's  interest 
while  he,  Robert,  was  absent,  and  said  Nathaniel  happened  to  be  at 
Machias  on  the  night  of  the  accident 

There  was  no  evidence  that  plaintiff  knew  that  Nathaniel  was 
an  agent  or  claimed  to  be  an  agent  of  the  defendant ;  and  there  was 
evidence  tending  to  prove  that  the  plaintiff  occupied  the  seat  which 
he  was  directed  to  take  by  Withee,  the  driver  of  the  sts^e  coach 
which  was  overturned.  There  was  evidence  tending  to  show  that 
Keith,  the  plaintiff,  was  acquainted  with  Nathaniel  Crocker,  and 
that  the  defendant  had  agreed  to  the  employment  of  Nathaniel 
Crocker  by  his  brother  to  act  as  his  agent  in  the  absence  of  R.  D. 
Crocker.  The  defendant's  counsel  requested  the  presiding  judge 
to  instruct  the  jury  that  if  Nathaniel  Crocker,  who  claimed  to  be 
the  agent  of  the  defendant,  requested  the  plaintiff  to  take  an  inside 
seat,  there  being  a  seat  for  him  inside,  and  the  plaintiff  declined  to 
take  it,  and  the  said  Crocker  informed  him  that  if  he  remained  in 
his  seat  he  must  do  it  at  his  own  risk,  that  the  plaintiff  can  recover 
no  damages  in  this  action.  But  the  judge  declined  to  give  the  re- 
quested instruction. 

There  was  also  evidence  in  the  case  tending  to  prove  that  there 
was  want  of  skill,  and  negligence  in  the  treatment  of  the  plaintiff's 
arm,  and  malpractice  by  the  surgeon  who  had  charge  of  the  case, 
and  of  neglect  on  the  part  of  the  defendant  in  the  care  of  his  arm, 

damages  for  loss  of  prospects  of  mar-  of  a  stage  coach.  Judgment  for  plain- 
riage,  when  no  snch  claim  was  made,  tiff  affirmed,  defendant's  exceptions 
nor  notice  given  to  defendant  that  to  instructions  as  to  liability  of  car- 
same  would  be  made.  riers  being  overruled.  The  conrt 
BnwA&DS  V.  Lord,  49  Me.  279  held  carriers  to  the  greatest  care  and 
(1862),  was  an  action  for  damages  diligence, 
for  injuries  caused  by  the  upsetting 
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ivhich  was  broken,  and  for  the  breaking   of   which   the  principal  \ 

damages  were  claimed.    But  there  was  evidence  the  other  way,  and 
evidence  tending  to  prove  that  the  surgeon  employed  was  a  well  1 

educated  physician  in  the  regular  practice  of  his  profession;  and  ! 

was  at  the  time  of  his  employment  in  the  case  the  family  physician  | 

of  the  plaintiff.  ^ 

The  presiding  judge  instructed  the  jury  that  if  their  verdict  should  ^ 

be  for  the  plaintiff  he  would  be  entitled  to  recover  damages  for  the  I 

actual  injury  occasioned  by  the  defendant's  negligence;  and  that 
in  estimating  the  damages  they  should  take  into  consideration  the 
\  natural  and  ordinary  consequences  of  the  injury  received  by  the 

plaintiff,  such  as  the  loss  of  time,  his  necessary  expenses  for  medical 
aid,  and  his  pain  and  suffering,  if  any,  occasioned  by  the  injury,  and 
also  if  they  were  satisfied  by  the  evidence  that  the  injury  received 
caused  a  permanent  disability  they  should  consider  that  also  as  an 
element  in  estimating  damages ;  that  it  was  the  duty  of  the  plaintiff 
to  have  used  ordinary  care  in  the  employment  of  a  suitable  physi- 
cian, and  following  his  instructions  and  taking  proper  care  of  him- 
self;  and  if  he  did  so,  if  by  any  malpractice  of  the  physician,  which 
would  render  him  liable  to  the  plaintiff  for  damages,  the  injury  was 
increased  and  rendered  permanent,  that  the  defendant  would  not  be 
liable  to  the  plaintiff  for  any  such  additional  injury  caused  by  such 
malpractice  of  the  physician ;  but  that  the  defendant  would  not  be 
relieved  from  his  liability  for  the  whole  damages  sustained  by  rea- 
son of  any  mistake  or  error  of  judgment  of  the  physician,  unless 
the  mistake  or  error  was  such  as  would  enable  the  plaintiff  to  sustain 
an  action  against  the  physician  for  malpractice. 

J.  A.  L0WHIX9  for  plaintiff. 

B.  Bradbury,  for  defendant. 

ApplttOIlt  J*  —  The  plaintiff,  to  entitle  him  to  recover,  was 
bound  to  satisfy  the  jury  that  the  injury  for  which  he  seeks  to  re- 
cover compensation  occurred  without  fault  on  his  part,  and  through 
the  neglect  or  want  of  ordinary  care  and  prudence  on  the  part  of 
the  defendant  or  his  servants. 

No  excepticMis  have  been  taken  to  the  instructions  given,  which 
relate  to  the  relative  duties  and  obligations  of  the  plaintiff  and  the 
defendant.    They  may  thus  be  assumed  to  be  correct. 

The  plaintiff,  it  seems,  was  riding  on  the  outside  of  the  defend- 
ant's coach  when  the  injury  in  question  was  sustained.  The  counsel 
fc>r  the  defendant  requested  the  presiding  judge  to  instruct  the  jury 
tbat  if  Nathaniel  Crocker,  who  claimed  to  be  an  agent  of  the 
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defendant,  requested  the  plaintiff  to  take  an  inside  seat,  there  being  a 
seat  for  him  inside,  and  the  plaintiff  declined  to  take  it,  and  the 
said  Crocker  informed  him  if  he  remained  in  his  seat  he  must  do  it 
at  his  own  risk,  that  the  plaintiff  can  recover  no  damages  in  this 
action. 

This  requested  instruction  was  declined,  and,  as  we  think,  cor- 
rectly. It  may  be  true  that  the  plaintiff,  by  riding  outside,  incurred 
the  peculiar  risks,  if  any  there  were,  arising  from  his  exposed  situa- 
tion. But  that  is  all.  He  did  not  assume  those  resulting  from  the 
negligence  of  the  defendant  or  those  in  his  employ.  He  or  they 
would  not  be  exonerated  from  their  duties,  and  if  the  plaintiff  was 
injured  through  his  or  their  neglect,  he  being  in  the  exercise  of  ordi- 
nary and  commcxi  care,  in  no  way  contributing  to  the  injury  by  his 
position,  he  might  well  maintain  this  suit.  The  fetct  that  the  plaintiff 
took  his  position  outside,  was  a  circumstance  proper  for  the  con- 
sideration of  the  jury  in  determining  whether  his  negligence 
contributed  in  any  way  to  the  production  of  the  injury.  But  the 
requested  instructions  took  from  the  jury  all  inquiries  as  to  the 
defendant's  negligence,  and  they  were  rightfully  withheld. 

The  instructions  as  to  damages  were  correct.  If  the  defendant 
had  desired  them  to  be  more  explicit  or  definite  in  any  aspect  of 
the  case,  he  should  have  made  his  requests  to  that  end.  Being  cor- 
rect so  far  as  given,  it  is  no  cause  of  complaint  that  supposed  in- 
structions, but  not  requested,  might  have  been  given,  which  would 
have  been  correct. 

Exceptions  overruled. 
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STEVENS   V.  EUROPEAN   AND    NORTH 
AMERICAN  RAILWAY  COMPANY. 

Supreme  Judicial  Court,  Maine,  May  p,  1876, 

[Reported  in  66  Me.  74.] 

TRAIN  RUNNING  OFF  TRACK— PRESUMPTION  OF  NEGLI- 
GENCE.— Where  plaintiff  was  injured  on  a  train  by  reason  of  the  same 
being  derailed,  the  fact  of  the  accident  happening  is  presumptive  evi- 
dence of  negligence  against  the  railroad  company,  and  the  burden  is  upon 
the  company  to  rdbut  the  ipresumption  by  satisfactory  evidence  to  the 
contrary  (I). 

0»  MOTION.    Judgment  affirmed. 

"Case  brought  to  recover  damages  for  personal  injuries  received 
on  the  defendant's  railv^ray,  August  28, 1873. 

''It  appeared  in  evidence  that  the  plaintiff  was  a  passenger  on  the 
car  of  the  defendant  company,  getting  on  at  Bangor,  that  the  car 
being  about  three-fourths  full  proceeded  about  twenty-five  rods 
from  the  depot  at  a  rate  of  speed  from  five  to  ten  miles  an  hour, 
and  then  went  off  the  track,  producing  a  slight  shock.  It  did  not 
appear  that  the  car  was  damaged,  or  that  any  of  the  passengers, 
except  this  plaintiff,  received  any  injury.  The  passengers  left  the 
car,  the  plaintiff  among  others ;  and  she  walked  to  her  house  some 
four-fifths  of  *a  mile.  She  testified  that  she  was  fifty-four  years  of 
age  and  in  good  health  when  she  entered  the  car,  that  the  train 
commenced  slatting  soon  after  the  cars  started,  slat  her  from  right 


1.  la  DuMH  V,  Gkamb  Trunk  R'y 
Co.  OF  Canada,  58  Me.  187  (1870), 
appeal  from  judgment  for  plaintiff  in 
action  for  damages  for  being  injured 
\ff  reason  of  freight  train  being  de- 
railed, the  question  turned  upon  the 
point  whether  plaintiff  was  a  passen- 
ger. The  court  said:  'The  plaintiff 
went  Aboard  the  freight  train,  in  the 
•aloon  car,  and  was  there  with  the 
knowledge  of  the  conductor.  It  was 
the  duty  of  the  conductor  to  inform 
him  of  this  regulation,  if  it  was  to  be 
enforced,  and  request  him  to  leave, 
n  no  notice  was  given  of  this  rule, 
and  no  request  to  leave,  but  instead 


thereof  the  usual  fare  was  received, 
he  had  a  right  to  suppose  himself 
rightfully  .on  board,  and  entitled  to 
all  the  rights  of  a  passenger.  Every 
one  riding  in  a  railroad  car  is,  prima 
facie,  presumed  to  be  there  lawfully 
as  a  passenger,  having  paid  or  be- 
ing liable,  when  called  on  to  pay  his 
fare,  and  the  onus  is  upon  the  car- 
rier to  prove  affirmatively  that  he 
was  a  trespasser."  Held,  that  the 
railroad  was  liable  for  the  safety  of 
the  passenger  as  if  he  were  in  their 
regular  passenger  train.  Judgment 
affirmed. 
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to  left,  then  stopped,  jerked  back  and  then  pitched  forward,  that  her 
back  was  thrown  against  the  back  of  her  seat,  that  she  was  also 
pitched  on  to  the  back  of  the  seat  in  front ;  that  she  at  first  fainted 
and  then  recovered  somewhat  and  was  assisted  out  of  the  car;  that 
by  resting  frequently  on  the  way  and  receiving  some  support,  she 
succeeded  in  reaching  her  home,  took  her  lounge,  had  severe  pain 
in  the  back,  hip  and  head,  sent  for  the  doctor,  took  and  kept  her 
bed  entirely  for  five  days ;  that  she  got  up  very  poorly,  found  she 
had  received  severe  internal  injuries  from  which  she  had  not  re- 
covered* She  introduced  no  evidence  to  show  negligence  on  the 
part  of  the  company. 

"On  the  part  of  the  defense,  evidence  was  introduced  tending  to 
show  that  the  car  was  comparatively  new,  the  wheels  and  axle  had 
been  little  used,  were  purchased  of  a  company  having  a  high  repu- 
tation, were  constructed  of  the  best  known  materials  and  combining 
all  the  appliances  which  men  skilled  in  the  art  of  car  construction 
employ;  that  the  car  and  wheels  and  axle  were  duly  and  carefully 
inspected  the  night  before  and  the  morning  when  the  train  started ; 
that  the  cause  of  the  running  of  the  car  from  the  track  was  the 
loosening  of  the  wheel ;  that  this  could  not  have  been  detected  by 
the  most  careful  examination ;  that  the  loosening  of  the  wheel  may 
take  place  when  the  wheel  and  axle  have  been  manufactured  with 
the  highest  degree  of  skill  and  of  the  best  materials,  and  cannot  be 
detected  by  the  most  careful  inspection;  cannot  be  detected  either 
by  the  ear  or  eye ;  that  it  may  be  a  latent  defect  not  discoverable  by 
the  most  careful  examination  and  not  possibly  to  be  prevented  by 
the  highest  skill  in  manufacturing. 

"There  was  evidence  that,  before  the  suit  was  brought,  the  de- 
fendants paid  the  plaintiff  $275,  and  employed  and  paid  a  physician 
to  attend  her  $250. 

"The  verdict  was  for  the  plaintiff,  $1,625,  which  the  defendants 
moved  to  have  set  aside  as  against  law,  evidence,  its  weight,  and  on 
the  ground  of  excessive  damages." 

C.  P.  Stetson,  for  defendants. 

A.  Sanborn,  for  plaintiff. 

Peters,  J. — The  defendants  move  to  have  the  verdict  set  aside. 
There  is  a  single  ground  upon  which  the  verdict  may  stand.  The 
accident  occurred  within  a  moment  after  the  cars  left  the  depot  in 
Bangor,  destined  for  St.  John.  It  happened  by  a  wheel  being  loose 
upon  the  axle  under  one  of  the  cars,  the  train  being  thrown  from 
the  track  thereby.    The  questions  at  the  trial  were:  first,  whether 
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the  defect  existed  at  the  moment  of  starting,  or  whether  it  might 
have  been  produced  while  the  cars  wbre  running  afterwards;  and 
if  it  existed  before  starting,  whether  it  could  have  been  discovered 
by  the  employees  of  the  defendants  by  the  use  of  proper  and  suffi- 
cient care.  The  latter  question  was  a  close  one.  The  burden  of 
explanaticHi,  however,  that  falls  upon  a  company  in  a  case  like  this, 
helps  the  plaintiff  upon  this  point.  Undoubtedly  the  general  burden 
of  proof  is  upon  the  plaintiff  to  show  that  her  injury  was  caused  by 
the  negligence  of  the  defendants.  She  avers  it,  and  must  prove  it. 
Nor,  in  a  strict  sense,  does  the  burden  of  proof  change.  Small  v. 
Clewley,  62  Me.  165.  But  it  may  be  aided  and  sustained  by  a  pre- 
sumption that  arises  upon  the  facts. 

Where  a  passenger  is  in  the  use  of  proper  care  when  an  injury 
happens  to  him  by  the  cars  running  off  the  track,  the  cause  of  the 
accident  not  appearing  from  the  attending  circumstances,  it  has 
been  frequently  decided,  that  negligence  upon  the  part  of  the  rail- 
road company  may  be  presumed  against  them«  unless  the  imputa- 
tion is  removed  by  some  satisfactory  explanation  upon  their  part. 
As  the  cars  and  the  track  are  within  the  exclusive  possession  and 
€ontro!  of  the  company,  it  is  incumbent  upon  them  to  explain  the 
cause  of  an  accident,  it  not  being  ordinarily  in  the  power  of  the 
passenger  to  do  so.    Cars  can  ordinarily  be  run  with  safety,  and 
when  they  are  not,  that  fact  itself  is  evidence  of  fault  or  defect  some- 
where, requiring  explanation.    The  maxim  res  ipsa  loquitur,  applies 
in  such  a  case.    Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398;  and 
cases  there  cited.    Stokes  v,  Saltonstall,  13  Pet.  181  (1) ;  Railroad 
Co.  V.  Pollard,  22  Wall.  341. 

The  question  then  comes,  whether  the  explanation  set  up  in  this 
case  is  made  out.    If  the  defect  existed  at  the  depot  before  the  train 
was  put  in  motion,  of  which  we  think  there  was  quite  satisfactory 
evidence,  were  the  jury  justified  in  believing  that  it  could  have  been 
there  remedied  by  such  caution  and  watchfulness  on  the  part  of  the 
agents  of  the  defendants  as  under  the  circumstances  were  required 
by  common  care?    We  are  not  convinced  that  the  jury  committed 
an  error  in  this  respect,  giving  the  defendants  the  benefit  of  the  in- 
terpretation of  the  rule  as  to  common  care,  invoked  by  them  and 
supported  by  the  authorities  by  them  cited.    The  defendants'  wit- 
nesses do  not  swear  positively  that  it  was  not  within  the  limits  of 
practicability  to  have  discovered  the  defect  before  leaving  the  depot, 
if  it  existed  then.    The  judgments  of  the  experts  are  based  upon 

1.    Reported  in  7  Am.  Neg.  Cas.  297. 
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the  statement  that  a  proper  and  sufficient  examination  had  been 
made  by  the  employees,  the  correctness  of  which  statement  may  well 
be  doubted.  If  there  are  no  means  of  discovering  such  a  defect,  it 
is,  certainly,  a  deplorable  risk  for  travellers.  The  truth  is,  that  men 
who  have  routine  work  to  perform  often  become  careless.  Un- 
doubtedly, defects  may  exist  in  the  running  gear  of  railroads  not 
discoverable  by  any  of  the  ordinary  tests  applied  for  their  detection  ; 
but  we  are  not  satisfied  that  the  jury  erred  in  coming  to  the  con- 
clusion that  such  was  not  the  case  here. 

Upon  the  question  of  the  amount  of  damages,  we  are  by  no  means 
free  of  doubt,  whether  the  verdict  should  be  sustained.  There  is 
much  reason  to  believe  that  the  injury  may  be  grossly  exaggerated, 
and  there  is  some  question  whether  the  plaintiff  had  previous  good 
health  enough  to  warrant  her  travelling  upon  the  road.  But  as  the 
testimony  is  very  conflicting,  as  bearing  upon  this  branch  of  the 
issues  tried,  we  are  disposed  to  allow  the  verdict  to  stand. 

Motion  overruled. 


STATE  V.  MAINE  CENTRAL  RAILROAD 

COMPANY. 

Supreme  Judicial  Courts  Maine y  December^  1888. 

[Reported*  in  81  Me.  84.] 

PASSENGER  PASSING  THROUGH  CARS  ON  MOVING  TRAIN- 
KILLED  ON  TRACK. — Where  a  passenger  on  a  dark  night,  passed 
through  the  cars  of  a  rapidly  moving  train,  and  was  subsequently  found 
dead  on  the  railroad  tiack,  the  facts  were  not  such  as  to  prove  that  his 
death  was  caused  by  falling  through  a  space  between  the  saloon  and  a 
passenger  car,  and  judgment  of  nonsuit  affirmed  (1). 

On  rkport. 

Indictment  against  defendant  corporation  for  causing  the  death 
of  one  Lawrence  J.  Garcelon,  August  20,  1886.    Defendant  pleaded 


1.  In  Goodwin,  Adm*r,  v.  Bos- 
ton &  MAIN9  R.  R.,  84  Me.  203 
(1892),  it  was  held  that  riding  upon 
the  platform  of  a  passenger  car  upon 
a  railroad,  is  such  negligence  on  the 
part  of  the  passenger  as  will  bar  re- 
covery for  injuries  sustained  by  be- 
ing thrown  from  the  platform  while 
rounding  a  curve. 

In  HoBBS,  Adm'r,  v.  Eastern  R. 
R.   Co.,  0%  Me.   672  (1876),    verdict 


and  judgment  for  plaintiff  for  $5,000 
was  afHrmed,  where  plaintiff's  intes- 
tate was  injured  by  falling  from 
train  at  defendant's  depot,  while  in 
the  *act  of  leaving  the  cars,  the  de- 
fendant's servants  having  suddenly, 
without  warning,  backed  the  train 
with  great  force,  throwing  the  plain- 
tiffs intestate  under  the  wheels  of 
the  car. 
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not  guilty.  After  the  evidence  for  the  State  was  out,  and  the  State 
rested,  the  court  ordered  a  nonsuit,  upon  motion  of  defendant's 
counsel,  with  the  stipulation  that  if  the  law  court  were  of  the  opinion 
that  the  evidence  was  sufficient  to  warrant  a  verdict  for  the  State,  the 
case  should  be  sent  back  for  trial. 

P.  K*  TiMBKKLAXBy  County  Attorney  (B.  O.  Grbbnlbap,  with 
hiin)»  for  the  State. 

Prtb»  Cotton  and  Whitb>  for  defendants. 

Peters*  Ch.  J. — The  defendants  are  indicted  for  causing  the  deatli 
of  Lawrence  J.  Garcelon  by  their  negligence.  The  alleged  negli- 
gence is  that  a  saloon  car  was  attached  to  a  train  of  passenger  cars 
in  such  a  manner  that  a  space  was  left  between  the  saloon  car  and 
the  car  in  front  of  it,  through  which  the  deceased  fell.  He  was  a 
passenger  on  an  excursion  train  returning  from  Old  Orchard  to 
^armington,  and  was  last  seen  at  the  station  of  Livermore  Falls, 
by  another  passenger  who  says  he  saw  him  at  that  station  getting 
on  the  train  just  as  it  was  put  in  motion.  Other  passengers  saw 
him  before  reaching  Livermore  Falls,  passing  through  a  car  in  the 
direction  of  the  rear  of  the  train,  about  midway  of  the  train.  Noth- 
ing more  was  seen  or  heard  of  him  until  his  dead  body  was  dis- 
covered on  the  track  by  section  men  on  the  next  morning.  There 
was  nothing  said  or  done  by  him  indicating  any  purpose  of  going 
to  the  rear  of  the  train.  There  was  no  necessity  for  his  going  there. 
There  were  vacant  seats  in  the  passenger  cars.  The  night  was  dark 
and  the  train  was  moving  rapidly  between  stations.  His  body  was 
found  about  four  miles  from  Livermore  Falls  station  and  on  the 
homeward  side  of  still  another  station  which  had  been  touched  by 
the  train,  on  the  track  about  midway  between  the  rails,  at  a  point  in 
the  road  where  there  is  quite  a  sharp  curve,  lying  on  his  back  with  | 

his  legs  drawn  up  and  his  left  arm  crushed  above  the  elbow  joint. 
There  was  no  fracture  of  the  skull,  but  there  was  a  scalp  wound  on 
the  back  of  his  head,  and  there  were  bruises  on  his  left  side,  and  his 
clothing  was  badly  torn. 

The  plaintiff  contends  that  it  is  inferentially  and  circumstantially 
proved  that  the  death  was  caused  by  the  deceased  falling  between  [ 

the  saloon  and  a  passenger  car,  the  space  between  the  two  being  \ 

by  the  estimation  of  witnesses  about  one  foot  and  a  half  wide.    The 
grounds  upon  which  the  inference  is  to  be  based  are  that  he  could 
not  have  fallen  between  any  of  the  passenger  cars  because  they 
were  closely  connected  by  the  Miller  patent  platforms,  and  because 
his  body  would  not  have  been  found  on  the  track  if  he  had  beer\^ 
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thrown  sideways  off  any  of  the  platforms  between  passenger  cars. 
And  it  is  contended  that  this  position  is  strengthened  by  the  cir- 
cumstance that  the  deceased  was  thrown  from  the  train  at  or  near 
a  curve  in  the  road,  where  the  motion  of  the  cars  would  combine 
with  the  Miller  platforms  in  preventing  the  body  from  falling  upon 
the  track,  if  the  fall  had  been  between  passenger  cars. 

Whilst  there  may  be  some  plausibility  in  these  suggestions,  tbey 
seem  to  us  to  fall  short  of  establishing  the  alleged  negligence,  and 
.that  the  death  was  caused  thereby.  It  catmot  be  considered  more 
than  conjecture  that  the  death  was  caused  in  the  manner  alleged. 
There  are  many  ways  in  which  the  accident  might  be  produced 
without  any  blame  on  the  part  of  the  defendants.  He  may  not  have 
been  instantly  killed,  and  in  an  insensible  condition  may  have  got 
himself  upon  the  track  after  the  injury,  or  may  have  been  carried 
there  by  his  clothing  being  caught  by  some  part  of  the  car  or  its  run- 
ning gear,  and  whether  the  motion  of  the  train  would  carry  him  off 
the  track  or  upon  it  would  somewhat  depend  upon  the  resistance  he 
may  have  at  the  moment  exerted  against  falling,  and  the  manner 
of  such  resistance,  and  other  explanations  or  suppositions  about 
the  matter  might  be  possible. 

Moreover,  no  one  knows,  nor  is  there  a  thing  to  indicate,  what 
care  he  was  exercising,  or  what  he  was  doing,  or  attempting  to  do, 
at  the  time  of  the  accident.  There  were  persons  in  the  saloon  car, 
and  they  saw  or  heard  nothing  which  led  them  to  suppose  there 
had  been  this  catastrophe.  As  before  intimated,  there  seems  to 
have  been  no  occasion  for  his  going  to  the  saloon  can  That  car 
was  evidently  not  intended  for  the  use  of  passengers  on  that  day, 
and  was  hitched  to  the  train  at  Leeds  Junction,  to  be  transported 
to  the  upper  end  of  the  railroad  route. 

Further,  we  think  it  some  evidence  of  carelessness  on  the  part  of 
the  deceased,  that  he  was  rambling  through  the  cars  on  such  an 
occasion,  in  a  dark  night  when  the  train  was  running  swiftly,  on 
a  road  having  frequent  and  sharp  curves,  unless  there  be  some  ex- 
cuse or  justification  for  it  more  than  mere  restlessness  or  curiosity. 
Persons  travelling  on  railroads  should  know  something  about  cars 
and  trains  and  their  movements,  and  of  the  impropriety  of  exposing 
themselves  unnecessarily  to  danger.  It  has  been  frequently  heJd  that 
it  is  improper  for  a  passenger  to  loiter  on  the  platform  of  a  moving 
car,  and  passing  from  car  to  car  is  just  as  hazardous. 

There  is  no  need  of  our  noticing  the  point  whether  it  was  im- 
proper to  transport  the  saloon  car  in  that  way  on  that  night,  or 
not.    That  question  we  pass  as  immaterial  to  the  result. 

Nonsuit  confirmed. 


■ 
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TOBIN   V.  PORTLAND,  SACO  AND  PORTS- 
MOUTH RAILROAD  COMPANY. 

Supreme  JudidcU  Court,  Maine ^  W.  Z?.,  1871, 

[Reported  in  59  Me.  183.] 

PERSON  NOT  PASSENGER— HACKM AN  INJURED  AT  DEPOT— 
HOLE  IN  PLATFORM.— Where  plaintiff,  a  hackman,  carrying  pas- 
sengers to  defendant's  depot,  was  injured  in  stepping  from  his  carriage 
into  a  hole  in  the  platform  at  defendants'  depot,  the  railroad  company 
was  held  liable,  the  injury  being  caused  solely  by  the  negligent  act  of  de- 
fendants in  having  their  platform  in  an  unsafe  and  dangerous  condition, 
and  plaintiff  being  rightfully  at  the  depot  (1). 

On  bxcbptions.    Judgment  aMrmed, 

''Case  for  damages  occasioned  by  an  alleged  defect  in  a  plank 
sidewalk  or  platform  outside  the  defendants'  station  in  Portland. 

"The  plaintiff  was  a  hackman  carrying  passengers  to  the  cars, 
and,  driving  up  to  the  side  of  the  defendants'  depot  in  the  day  time, 
and  stepping  from  his  carriage  to  the  platform,  and  turning  his 
ankle,  fell  and  sprained  it,  so  that  he  was  confined  to  the  house  a 
week,  and  afterwards  was  obliged  to  use  crutches  or  a  cane  for 
thirteen  weeks. 

"There  was  evidence  tending  to  show  that  in  the  platform  the 


1.    In  Knight  v,  Portx^and,  Saco 
&  POKTSMOXJTH  R.  R«  Co.,  56  Me. 

234  (1868),  it  was  held  that  where 
plaintiff's  ticket  entitled  her  to  a  pas- 
sage over  defendant's  road  to  Port- 
land, and  by  steamboat  from  Port- 
land to  Belfast,  and  defendant  had 
built  their  track  upon  their  wharf 
down  to  the  steamboat,  with  a  pas- 
sage way  on  the  wharf  to  the  boat, 
which  had  been  so  used  by  the  public, 
and  plaintiff,  while  on  her  way  to  the 
steamboat  at  night,  fell  into  a  hole  in 
the  planking  of  the  wharf,  and  was 
injnred,  defendant  was  liable  in 
damages,  they  being  bound  to  exer- 
cise the  same  degree  of  care  in  mak- 
ing the  wharf  safe  for  passengers  to 
travel  over,  as  is  required  of  common 
carriers,     although    the    passengers 


were  required  to  disembark  at  the 
depot,  forty  rods  distant  from  depot, 
and  that  such  duty  continued  until 
the  passengers  reached  the  steam- 
boat. Judgment  for  plaintiff  for 
(2,500  afHrmed. 

In  Statb  v.  Grand  Trunk  R'y  op 
Canada.  58  Me.  176  (1870),  it  ap- 
peared that  a  passenger  left  the  train 
at  a  side  track  for  a  temporary  pur- 
pose, and  while  crossing  the  main 
track  to  return  to  his  train,  was 
struck  by  an  express  train  and  was 
so  injured  that  he  died  shortly  after 
the  accident.  Judgment  for  the  State 
reversed  on  the  ground  that  evidence 
did  not  establish  negligence  of  rail- 
road, the  passenger  during  his  tem- 
porary absence  assuming  the  risk  of 
his  act. 
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edges  of  two  planks  had  decayed  making  a  cavity  or  hollow,  de- 
scribed by  the  plaintiff's  witnesses  as  four  to  four  and  one-half 
inches  wide  and  six  inches  long,  and  from  an  inch  and  a  half  to  two 
and  a  half  inches  deep,  and  in  the  middle  of  the  length  of  the  planks, 
and  running  to  a  point  at  the  ends.  And  by  the  defendants'  wit- 
nesses as  being  at  the  end  of  the  planks,  and  beginning  at  a  point 
extending  some  sixteen  or  eighteen  inches  to  the  end  of  the  plank, 
where  it  had  increased  to  the  width  of  two  to  two  and  a  half  inches 
and  the  depth  of  an  inch  or  an  inch  and  a  half  in  the  deepest  part, 
the  edges  being  gouged  out  in  a  circular  manner. 

"That  the  plaintiff  in  stepping  off  his  hack  stepped  into  the  cavity, 
which  caused  him  to  fall. 

''That  the  platform  was  wholly  in  the  limits  of  the  street;  that 
it  was  made  and  often  repaired  by  the  defendants;  that  the  city 
never  made  any  repairs  on  it ;  that  a  servant  of  the  defendants,  en- 
gaged in  the  baggage  department  and  accustomed  to  sweep  the 
ladies'  room  and  the  platform  in  question,  had  noticed  the  alleged 
defect  four  or  five  months  before  the  accident  complained  of. 

"That  the  defendants  had  been  notified,  long  ago,  that  their  plat- 
form was  in  the  highway,  and  to  remove  it. 

"The  judge  was  requested  to  instruct  the  jury,  that  even  if  the 
cavity  in  the  platform  occasioned  the  accident,  without  contributory 
negligence  on  the  part  of  the  plaintiff,  still  the  defendants  were  not 
liable  to  the  plaintiff ;  and  that  the  defendants  were  not  responsible 
for  the  condition  of  the  platform. 

"He  declined  to  give  the  instructions  prayed  for,  but  instructed 
the  jury : 

"If  they  find  that  defendants,  being  common  carriers  of  pas- 
sengers, built  and  maintained  the  platform  immediately  adjoining 
their  station  solely  for  their  own  convenience,  and  that  of  their  pas- 
sengers, and  other  persons  having  business  at  their  station,  and  not 
for  the  convenience  of  citizens  passing  along  Commercial  street, 
without  the  permission  or  direction  of  the  city  authorities,  knowing 
said  platform  to  be  within  the  limits  of  the  highway,  then  the  de- 
fendants are  responsible  to  persons  induced  to  pass  over  said  plat- 
form on  business  necessarily  and  immediately  connected  with  their 
station,  for  the  exercise  of  ordinary  care  and  prudence  in  the  repair 
of  said  platform,  and  for  any  damages  solely,  directly,  and  evidently 
incurred  by  any  defect  growing  out  of  the  want  of  such  care  on 
defendants'  part,  such  person  so  injured  being  in  exercise  of  ordi- 
nary care  at  the  time. 
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"The  jury  returned  a  verdict  for  plaintiff,  with  damages  assessed 
at  $650,  and  the  defendants  alleged  exceptions." 
Bradbury  &  Bradbury,  for  plaintiff. 
N.  Wbbb,  for  defendants. 

Appleton,  Ch.  J. — The  plaintiff,  a  hackman,  carrying  passengers 
to  the  defendants'  depot,  was  injured  in  stepping  from  his  carriage 
into  a  cavity  in  the  platform  built  and  occupied  by  them.  The  jury 
have  found  that  the  plaintiff  was  without  fault,  and  that  the  injury 
he  sustained  was  occasioned  solely  by  the  neglect  and  want  of 
ordinary  care  of  the  defendants  in  having  their  platform  in  an  un- 
safe and  dangerous  condition. 

The  defendant  corporation  is  bound  to  make  the  approaches  over 
their  own  premises  to  their  depot  safe  and  convenient  for  pas- 
sengers. They  are  bound  to  keep  their  platforms  and  landing  places 
safe  and  convenient  for  all  who  make  use  of  their  cars  as  a  means 
of  conveyance.  Knight  v.  P.  S.  &  P.  R.  R,  Co.,  56  Me.  505.  They 
would  be  liable  in  damages  for  any  injury  occasioned  by  their  neg- 
lect to  any  passenger  who,  on  his  part,  was  without  fault.  This  is 
conceded  by  the  able  counsel  for  the  defendants. 

But  the  railroad  corporation  is  bound  not  merely  to  keep  these 
platforms  safe  for  their  passengers,  but  for  all  who  have  rightful  oc- 
casion to  use  them.  This  obligation,  arising  from  their  public  char- 
acter and  the  duties  resulting  from  their  acceptance  of  a  charter 
from  the  State,  exists  as  to  all  rightfully  upon  their  premises. 

The  hackman,  conveying  passengers  to  a  railroad  depot  for  trans- 
portation, and  aiding  them  to  alight  upon  the  platform  of  the  cor* 
poration,  is  as  rightfully  upon  the  same  as  the  passengers  alighting. 
It  would  be  absurd  to  protect  the  one  from  the  consequences  of 
corporate  negligence  and  not  the  other.  The  hackman  is  there  in 
the  course  of  his  business;  but  it  is  a  business  important  to  and 
for  the  convenience  and  profit  of  the  defendants.  The  general  prin- 
ciple is  well  settled,  that  a  person  injured,  without  neglect  on  his 
part,  by  a  defect  or  obstruction  in  a  way  or  passage  over  which  he 
nas  been  induced  to  pass,  for  a  lawful  purpose,  by  an  invitation  ex- 
press or  implied,  can  recover  damages  for  the  injury  sustained 
against  the  individual  so  inviting  and  being  in  fault  for  the  defect. 
Barrell  v.  Black,  56  Me.  498 ;  Carleton  v.  Franconia  Iron  &  Steel 
Co.,  99  Mass.  216. 

It  is  objected  that  the  defendants  built  the  platform  within  the 
limits  of  the  public  highway.  But  it  is  no  answer  to  the  plaintiff 
when  seeking  compensation  for  the  consequences  of  their  negl^^ 
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that  they  have  trespassed  upon  the  rights  of  the  public.  They  have 
built  the  platform  and  used  it.  Their  passengers  and  those  having 
rightful  occasion  to  be  upon  it  are  there  by  their  invitation,  and 
they  are  responsible  for  its  condition. 

It  may  be  that  the  city  of  Portland  might  be  liable  for  a  nuisance 
within  the  limits  of  their  public  highways,  erected  and  maintained 
by  the  defendant  corporation.  But  if  so,  the  city  would  have  the 
right  of  reclamation  against  those  creating  the  nuisance.  Portland 
V,  Richardson,  54  Me.  46.  Much  more,  then,  could  the  party  in- 
jured maintain  his  action  directly  against  the  corporation  causing 
the  injury. 

Exceptions  overruled. 


PASSENGER  INJURED  IN  UPSET  OF  STAGE  COACH- 
DUTY  OF  CARRIER. — In  an  action  upon  the  case,  for  the  negli- 
gent driving  and  upsetting  of  a  stage  coach,  by  which  the  plaintiff 
was  injured  in  his  person  and  mind,  brought  by  plaintiff  against 
defendant,  as  owner  of  the  coach,  on  August  13,  1841,  there  was 
verdict  and  judgment  for  plaintiff.  On  exceptions  by  defendant,  the 
Court  of  Appeals  discussed  the  points  at  some  length  and  the 
judgment  was  reversed.  The  syllabus  of  the  case  reported  in  4  Gill, 
406,  is  as  follows : 

"In  an  action  to  recover  compensation  for  injuries  done  to  the 
person  of  plaintiff,  by  the  negligence  of  the  driver  of  a  stage,  which 
was  thereby  upset,  the  plaintiff  cannot  give  in  evidence,  for  the 
purpose  of  increasing  the  damages,  that  he  had  a  wife  and  children. 

"It  is  the  duty  of  a  stage  owner,  in  the  transportation  of  pas- 
sengers, to  have  drivers  of  competent  skill,  who  should  use  such 
skill  with  diligence,  and  the  utmost  caution  and  prudence;  they 
must  be  well  acquainted  with  the  road  they  are  bound  to  travel, 
furnished  with  well  broken,  safe,  and  steady  horses;  coaches  and 
harness  of  sufHcient  strength,  and  properly  made ;  the  least  failure 
in  any  one  of  those  particulars,  subjects  the  stage  owner  to  the  im- 
putation of  negligence,  and  makes  him  responsible  for  the  injury 
or  damage  arising  from  such  failure. 

"A  prayer  which  enumerates  the  facts,  to  comply  with  which,  con- 
stitutes the  duty  of  the  defendant,  and  that  upon  a  failure  in  any 
one  of  the  particulars  enumerated,  if  so  found  by  the  jury,  then,  in 
point  of  law,  the  defendant  did  not  perform  his  duty,  but  was  guilty 
of  negligence,  and  is  responsible  for  the  injury  sustained  by  the 
plaintiff  from  such  failure,  does  not  raise  any  question  upon 
the  pleadings;  it  merely  asks  the  court  to  instruct  the  jury,  that 
the  hypothesis  of  the  prayer  is  the  law  of  the  case,  if  supported 
by  the  evidence. 

"In  granting  or  refusing  any  prayer  asking  an  instruction  to  the 
jury,  that  if  they  believe  certain  facts,  the  plaintiff  is,  or  is  not,  en- 
titled to  recover,  this  court  will  not  assume  that  the  county  court 
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inspected  the  pleadings  in  the  cause,  and  adjudged  their  sufficiency 
to  sustain  the  prayer. 

"If  either  party  designs  to  raise  any  question  upon  the  plead- 
ings in  an  action  at  law,  their  prayer  under  the  Act  of  1825,  c.  117, 
should  be  framed  with  a  direct  reference  to  the  pleadings. 

"Where  a  prayer  may  have  a  tendency  to  mislead  a  jury  in  refer- 
ence to  the  evidence  in  the  cause,  as  where  it  only  incorporates  a 
part  of  the  evidence  which  constituted  the  defense,  when  it  should 
have  incorporated  the  whole,  and  prays,  that  notwithstanding  the 
jury  should  believe  the  part  embodied  in  the  instruction,  still  the 
plaintiff  is  entitled  to  recover,  it  is  error  to  grant  it. 

"In  an  action  to  recover  damages  for  a  personal  injury  done  the 
plaintiff,  by  the  negligent  driving  and  upsetting  of  a  stage  coach, 
the  jury,  in  estimating  his  damages,  are  to  consider  what,  before 
the  injury  complained  of,  was  the  health  and  physical  and  mental 
ability  of  the  plaintiff  to  maintain  his  family,  as  compared  with  his 
condition  in  those  particulars,  after  and  up  to  the  institution  of  the 
suit,  in  consequence  of  the  injury  complained  of,  and  how  far  it  is 
permanent  in  its  results,  as  well  as  the  physical  and  mental  suffer- 
ing he  has  sustained  by  such  injury,  and  should  allow  such  damages 
as,  in  their  opinion,  will  fairly  compensate  the  plaintiff  for  the  loss 
and  injury  which  they  may  find  he  has  so  sustained. 

"Where  a  coach  belonged  to  the  R.  line,  which  line  belonged  to 
the  N.  R.  Stage  Company,  a  co-partnership,  composed  of  the  firm 
of  S.  F.  &  Co.  and  of  M.  and  B.,  and  the  firm  of  S.  F.  &  Co.  was 
composed  of  the  defendant,  and  M.,  and  others,  and  that  all  the 
drivers  and  coaches  of  the  line  belonged  to  the  N.  R.  Company; 
that  the  defendant  had  no  other  connection  with  the  line  than  as 
one  of  the  firm  of  S.  F.  &  Co.,  and  was  declared  against,  as  the 
owner  of  the  line,  in  an  action  upon  the  case,  for  the  negligent 
driving  of  one  of  the  coaches  by  him  used  and  employed,  and 
pleaded  not  guilty,  there  is  no  variance  between  the  pleadings  and 
the  proof. 

"The  members  of  a  firm  are  individually  liable  in  actions  of  tort, 
for  the  acts  of  the  firm,  their  agents  and  servants,  and  for  such  acts 
may  be  sued  individually. 

"To  entitle  the  plaintiff  to  recover  against  the  owner  of  a  stage 
coach,  for  injuries  sustained  by  him  in  his  person,  the  jury  must 
find  that  the  injury  to  the  plaintiff  was  occasioned  by  the  negligence 
of  the  defendant,  his  servants  or  agents. 

"The  fact  of  the  overturning  of  a  coach  is  prima  jade  evidence  of 
negligence ;  yet,  if  it  was  an  accident  against  which  human  care  and 
foresight  could  not  g^ard,  and  was  not  the  result  of  negligence  in 
any  degree,  then  the  plaintiff  is  not  entitled  to  recover. 

"The  law  makes  proprietors   of  stage   coaches   responsible  for 
carelessness  and  negligence — want  of  due  care — in    the   convey- 
ance of  passengers ;  but  not,  at  all  events,  as  in  the  case  of  common 
carriers. 
"Where  a  plaintiff,  after  an  injury  sustained  in  his  person  from 
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the  tort  of  the  defendant,  agrees  with  the  defendant,  or  his  agent, 
that  in  satisfaction  of  such  injury,  the  defendant  should  pay  the 
expenses  incurred  by  the  plaintiff  by  his  detention,  in  consequence 
of  his  injury,  and  would  furnish  him  with  a  free  conveyance  to  his 
point  of  destination,  and  the  defendant  performs  his  part  of  the 
agreement,  the  plaintiff  cannot  recover  further  damages  for  the  tort. 

"In  actions  for  general  and  unliquidated  damages,  the  payment 
and  acceptance  of  a  sum  of  money,  as  a  satisfaction,  is  a  good  bar. 

"The  party  aggrieved  may  determine  the  sufficiency  or  insuffi- 
ciency of  the  satisfaction  paid  and  accepted  by  him. 

"After  a  cause  had  been  committed  to  the  jury,  and  partly  argued 
before  them,  on  both  sides,  it  was  discovered  that  several  interroga- 
tories, propounded  by  the  plaintiff  to  witnesses,  under  a  foreign 
commission,  had  not  been  filed  with  the  clerk  of  the  county  court, 
before  they  were  propounded,  nor  copies  served  on  the  defendant, 
nor  notice  thereof  in  any  way  given  him ;  but  that  they  were  first 
filed  with  the  commissioners,  at  the  place  of  executing  the  com- 
mission, it  is  too  late,  under  the  20th  rule  of  Baltimore  County 
Court,  to  move  to  strike  out  the  evidence  of  such  witnesses  which 
had  been  read  to  the  jury. 

"Where  the  court  is  of  opinion  that  the  plaintiff  cannot  recover, 
as  where  there  is  an  admission  of  satisfaction  of  his  demand,  they 
will  not,  upon  the  reversal  of  the  judgment,  upon  the  appeal  of  the 
defendant,  award  a  procedendo" 

Judgment  reversed.  Opinion  by  Spbncb»  J.  Wii*i<iam  Schlbt 
and  McMahon,  appeared  for  appellant ;  Mbrdith  and  Revbrdt 
Johnson,  for  appeUee.   Court  of  Appe€Us^  Maryland,  December,  1846. 

Stookton  Y.  Flrey,  4  GiU  (Md.)i  ^. 


BALTIMORE  AND  OHIO  RAILROAD  COMPANY 

V.  WORTHINGTON. 

Court  of  Appeals,  Maryland,  December  Term^  i86j. 

[Reported  in  21  Md.  275.] 

DERAILMENT  OF  TRAIN— PRESUMPTION  OF  NEGLIGENCES- 
BURDEN  OF  PROOF.— Where  plaintiff  was  injured  by  reason  of  the 
train  on  which  he  was  a  passenger  being  derailed  at  a  switch,  and  it  ap- 
peared that  the  switch  was  in  a  position  where  the  switch  indicator  could 
not  be  seen  by  the  engineer  in  time  to  prevent  an  accident,  and  there  was 
no  switch-tender  stationed  at  that  point:  Held^  that  the  accident  and  the 
injury  were  presumptive  evidence  of  defendants'  negligence,  and  the  bur- 
den was  upon  them  to  prove  freedom  from  negligence  (1). 

1.    Bai,Timorb  &  Omo  R.  R.  Co.  a  railway  postal  clerk,  who  was  killed 

V.  Stats  (use  of  WiUv),  72  Md.  86  in   a   collision   while   riding   in    the 

(1890),  was  an  action  to  recover  dam-  postal  car.   Judgment  for. plaintiff  for 

ages  for  death  of  plaintiff's  intestate,  |8,000  affirmed. 
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INSTRUCTION— KEGLIGEN-CE  FOR  JURY.— An  instruction  that  it 
was  for  the  jury  to  determine  from  the  evidence  whether  the  injury  was 
the  result  of  an  accident,  or  an  act  against  which  human  care  could  not 
guard,  and  not  the  result  of  negligence  in  any  degree  on  defendants'  part, 
and  if  so  found  then  plaintiff  was  not  entitled  to  recover,  was  properly 
given. 

Appbai«  from  the  Superior  Court  of  Baltimore  City.    The  facts 
appear  in  the  opinion.    Judgment  aMrmed. 
J.  H.  B.  Latrobk>  for  appellants. 
Gbokgb  H.  Wiujams,  for  appellee. 

Bartolf  J.  —  In  my  opinion  the  appellants  have  no  good  cause 
to  complain  of  the  ruling  of  the  Superior  Court  in  this  case. 

Nothing  is  better  settled,  than  that  a  judgment  will  not  be  re- 
versed on  account  of  the  rejection  of  prayers,  even  though  correct 
in  themselves,  if  the  instructions  given  to  the  jury  are  correct, 
covering  the  whole  case,  and  giving  the  law  to  the  jury,  as  favorably 
for  the  appellant  as  he  is  entitled  to  ask.  3  Gill,  481,  482 ;  11  Md. 
451;  14  Md.  444;  13  Pet.  191. 

That  rule  seems  to  me  to  be  conclusive  of  the  present  appeal. 
The  appellee,  who  was  the  plaintiff  below,  was  a  passenger  on  the 
railroad  of  the  appellants,  in  the  afternoon  of  the  7th  of  July,  1866. 
The  train  ran  off  the  track  at  a  switch,  used  occasionally  by  dirt 
trains,  and  the  plaintiff  was  seriously  injured  by  the  accident,  and 
instituted  this  suit  to  recover  damages  for  the  injury. 

The  evidence  shows  that  the  train  was  thrown  off  by  the  rail  on 
the  main  track  being  displaced  at  the  switch.  It  appears  also  from 
the  evidence  that  the  switch  was  at  or  near  a  curve,  and  on  ap- 
proaching it,  in  the  direction  the  appellee  was  travelling,  the  in- 
dicator could  be  seen  by  the  engineer,  some  of  the  witnesses  say, 
at  the  distance  of  one  hundred  and  fifty  yards,  others  say  two  hun- 
dred and  fifty  yards;  and  that  a  train  running  at  the  usual  speed 
of  twenty-five  miles  an  hour  could  be  stopped  in  the  space  of  from 
three  hundred  to  five  hundred  yards,  or  according  to  the  testimony 
of  some  of  the  witnesses,  of  one  thousand  yards.  It  is  clear,  how- 
ever, from  all  the  testimony,  that  in  the  position  this  switch  was 
placed,  the  indicator  could  not  be  seen  by  the  engineer  upon  a  pass- 
ing train,  in  time  to  prevent  an  accident,  even  if  the  indicator 
showed  the  misplacement  of  the  switch.  There  is  evidence  in  the 
cause  showing  that  in  this  instance  the  lever  of  the  switch,  or  in- 
dicator, was  in  the  position  it  would  have  occupied  had  the  track 
been  safe,  and  therefore  when  seen  by  the  engineer  from  the  train, 

is — 21 
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gave  no  sign  of  the  danger.    How  it  got  into  that  position  is  not 
explained  by  the  testimony. 

In  this  state  of  facts  the  Superior  Court  instructed  the  jury  sub- 
stantially as  follows : 

1st.  That  the  injury  to  the  plaintiff  was  presumptive  evidence 
of  negligence  on  the  part  of  the  defendants,  and  it  was  incumbent 
on  them  to  prove  that  they  were  not  negligent,  in  order  to  dis- 
charge themselves  from  liability. 

2nd.  That  it  was  a  question  of  fact  for  the  jury  to  determine 
from  all  the  evidence  in  the  cause,  whether  the  injury  to  the 
plaintiff  arose  from  any  neglect  on  the  part  of  the  defendants  or  their 
agents,  and  if  the  jury  should  find  that  the  injury  in  question  was 
the  result  of  an  accident,  or  act  against  which  human  care  and  fore- 
sight could  not  guard,  and  was  not  the  result  of  negligence  in  any 
degree,  on  the  part  of  the  defendants,  then  the  pkdntiff  was  not 
entitled  to  recover. 

3rd.  That  in  determining  these  questions,  tlie  jury  were  to  have 
regard  to  the  character  of  railway  transportation. 

And  4th.  That  if  they  found  there  was  no  person  in  charge  of 
the  switch,  and  that  the  presence  of  such  person  might  have  pre- 
vented the  accident;  still  the  plaintiff  is  not,  for  that  reason,  en- 
titled to  recover ;  unless  the  jury  should  find  that  the  want  of  such 
switch-tender  was  an  act  of  negligence  on  the  part  of  the  de- 


I  fendants. 


I  have  stated  the  substance  of  the  instructions,  omitting  the 
formal  parts,  which  properly  left  the  facts  to  be  found  by  the  jury ; 
and,  in  my  judgment,  there  is  no  part  of  them  of  which  the  ap- 
pellants have  any  right  to  complain. 

The  first  proposition  I  do  not  understand  to  be  controverted.  The 
case  of  Stokes  v.  Saltonstall,  13  Pet.  181  (1),  and  Stockton  v.  Frey, 
4  Gill,  414  (2),  conclusively  establish  the  law ;  that  in  such  case  the 
occurrence  of  the  accident  is  prima  facie  evidence  of  negligence  on 
the  part  of  the  defendants,  throwing  upon  them  the  onus  of  re- 
butting the  presumption,  by  proving  there  was  no  negligence.  Of 
course  that  can  be  done  only  by  proving  the  facts  and 
circumstances  explaining  the  cause  of  the  accident,  showing  it  to 
be  such  as  could  not  have  been  guarded  against  by  the  utmost  care 
and  diligence;  or  in  other  words  by  proving,  in  the  language  of 
Chief  Justice  Shaw,  "the  most  exact  care  and  diligence,  not  only 

1.    Reported  in  7  Am.  Neg.  Gas.  2.    See  abstract  of  this  case,  page 

297.  414,  anU. 
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in  the  management  of  the  trains  and  cars,  but  also  in  the  structure 
and  care  of  the  track,  and  in  all  the  subsidiary  arrangements  neces- 
sary to  the  safety  of  the  passengers."    4  Cush.  402. 

This  is  precisely  the  rule  laid  down  in  the  court's  instruction 
here,  as  embodied  in  the  2nd  and  3rd  proposition  above  stated.  The 
jury  were  told  that  if  the  injury  was  the  result  of  an  accident,  or 
an  act  against  which  human  care  and  foresight  could  not  guard, 
and  was  not  in  any  degree  the  result  of  negligence,  then  the  plaintiff 
was  not  entitled  to  recover.  Much  objection  was  made  by  the  ap- 
pellants in  the  argument,  to  this  part  of  the  instruction,  upon  the 
ground  that  it  extended  their  liability  beyond  the  obligations  im- 
posed on  them  by  law,  and  would  have  the  effect  of  destroying  al- 
together the  transportation  of  passengers  by  railroads. 

But  the  very  words  of  this  instruction  were  used  by  Sir  James 
Mansfield,  C.  J.,  in  the  case  of  Christie  v.  Griggs,  2  Camp.  81  (1), 
where,  in  speaking  of  the  obligation  for  the  safe  carriage  of  pas- 
sengers, he  says:    "His  undertaking,  as  to  them  went  no  further 
than  this,  that  as  far  as  human  care  and  foresight  could  go,  he  would 
provide  for  their  safe  conveyance."     This  language  is  cited  with 
approbation  by  the  Court  of  Appeals  in  Stockton  v,  Frey,  and  in 
that  case  the  defendant  had  asked  for  an  instruction  in  the  words 
used  by  the  judge  in  this  case,  which  the  Court  of  Appeals  said 
it  was  error  to  refuse.    It  is  a  little  remarkable  that  the  instruction 
complained  of  here,  as  unduly  enlarging  the  defendants'  liability, 
was  considered  by  the  court  in  Stockton  v,  Frey,  as  an  important 
qualification  to  the  plaintiff's  first  prayer  in  that  case,  materially 
beneficial  to  the  defendant. 

But  apart  from  the  direct  sanction  to  the  language  here  employed, 
given  in  the  case  of  Stockton  v.  Frey,  I  am  of  opinion  as  the  re- 
sult of  the  authorities  cited,  as  well  as  from  sound  reason  and  public 
policy,  that  the  measure  of  responsibility  of  railroad  companies  for 
the  safe  carriage  of  passengers,  is  correctly  stated  by  the  Superior 
Court  in  this  case,  especially  when  accompanied  with  the  important 
qualification,  that  in  passing  upon  the  question  of  negligence,  "the 
jury  were  to  have  regard  to  the  character  of  railway  transportation" ; 
necessarily  subject  to  greater  perils  and  risks  than  attended  the  old, 
slower  and  simpler  modes  of  conveyance. 


1.  In  Christib  v.  Grig<;s,  2 
Cunp.  79,  plaintiff  was  a  passenger 
on  defendant's  coach  when  the  axle- 
tree  snapped  and  plaintiff  was 
thrown  off  and  injured.     The  court 


said  the  plaintiff  had  made  a  /rriyia 
/ode  case  by  proving  his  going  on 
the  coach,  the  accident  and  the  dam- 
age he  had  suffered. 
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With  reference  to  the  last  part  of  the  instruction,  relating  to  the 
switch,  which  in  this  case  was  the  cause  of  the  accident,  the  ap- 
pellants have  no  just  cause  to  complain;  the  instruction,  in  my 
opinion,  was  more  favorable  to  them  than  they  were  entitled  to 
ask.    The  court  left  it  to  the  jury  to  decide  whether  the  absence  of 
a  switch-tender  at  that  place  was  an  act  of  negligence  on  the  part 
of  the  railroad  company.    Looking  at  the  facts  of  this  case,  as  dis- 
closed by  the  evidence,  I  should  have  little  hesitation  in  declaring, 
as  matter  of  law,  that  the  failure  of  the  company  to  have  a  switch- 
tender  at  that  place,  was  an  act  of  gross  and  culpable  negligence, 
which  would  render  the  defendant  liable  for  the  consequences  of 
such  an  accident  as  occurred  in  this  case,  if  the  jury  should  find 
that  the  presence  of  a  switch-tender  might  have  prevented  it.     Since 
the  introduction  of  indicators  at  switches  on  railways,  it  could  hardly 
be  successfully  contended  that  a  railroad  company  could  escape 
legal  responsibility  for  the  consequences  of  neglecting  to  provide 
so  important  and  useful  a  safeguard  against  accidents.    But  what 
is  the  use  of  an  indicator  at  a  switch,  which  cannot  be  seen  by  the 
engineer  in  time  to  provide  ag^nst  the  consequence  of  its  being  out 
of  place?    If  a  railroad  company,  for  its  own  convenience,  makes  a 
switch  at  a  place  where  an  indicator  is  of  no  use,  it  would  seem  to 
me  that  even  ordinary  care  and  prudence  would  require  them  to 
employ  at  such  a  place,  a  person  to  attend  to  the  proper  fidjust- 
ment  of  the  switch.    In  this  case  the  question  of  negligence  in  this 
particular  was  left  to  the  jury,  and  furnishes  no  ground  for  a  re- 
versal of  the  judgment  on  this  appeal. 

The  view  I  have  taken  of  this  case,  renders  it  unnecessary  to 
discuss  the  prayers  offered  by  the  appellants,  because  the  same 
propositions  being  substantially  given  to  the  jury,  in  an  instruction 
covering  the  whole  case,  their  refusal,  as  I  have  said,  would  be  no 
cause  of  reversal. 

I  consider  the  first  prayer  of  the  appellants  as  asserting  the 
same  measure  and  degree  of  obligation  on  the  part  of  the  company 
as  that  contained  in  the  court's  instruction.  All  that  it  was  proper 
for  the  court  to  do  in  this  case,  was  to  furnish  to  the  jury  for  their 
guide,  the  legal  rule  or  standard  by  which  the  obligation  of  the 
company  was  to  be  determined — that  is,  to  prescribe  the  degree  of 
care  and  diligence  required  by  law,  and  then  to  leave  the  fact  of 
negligence,  or  want  of  care,  for  the  jury  to  decide  from  the  evi- 
dence in  the  cause ;  and  it  seems  to  me,  notwithstanding  all  that  has 
been  urged  in  the  argument,  by  the  appellants'  counsel,  that  the 
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rule  in  this  respect,  prescribed  by  the  court's  instruction,  is  quite  as 
definite  and  certain  as  that  contained  in  the  first  prayer. 

The  second  prayer  of  the  defendants  was  properly  refused,  be- 
cause there  was  no  evidence  upon  which  it  could  be  based.  The 
bill  of  exceptions  contains  no  testimony  tending  to  show  any  wrong- 
ful act  on  the  part  of  any  one,  not  connected  with  the  defendants, 
contributing  to  the  accident  by  displacing  the  switch.  But  if  I  am 
in  error  in  this,  still  the  defendants  had  the  benefit  of  that  defense, 
under  the  court's  instruction,  which  exempted  them  from  liability 
for  any  act  against  which  human  care  and  foresight  could  not  guard ; 
and  farther  than  that  they  are  not  entitled  to  exemption. 

Finding  no  error  in  the  ruling  of  the  Superior  Court,  I  think  the 
judgment  ought  to  be  affirmed. 

CoCHKANy  J.,  also  delivered  an  opinion  in  which  he  concurred 
with  Bastoi^,  J. 

BowiB,  Ch.  J.,  dissented,  and  in  a  lengthy  opinion,  cited  many 
authorities. 


PASSENGER'S  ARM  OUT  OF  WINDOW  OF  CAR- 
CONTACT  WITH  FREIGHT  CAR— CONTRIBUTORY  NEG- 
LIGENCE.— If  a  passenger  of  mature  years,  voluntarily  or  inatten- 
tively projects  his  elbow  or  arm  out  of  the  window  of  a  railroad  car 
in  which  he  is  travelling,  and  it  is  injured  by  coming  in 
contact  with  a  freight  car  standing  on  a  siding  near  the 
main  track  of  the  railroad,  he  is  not  entitled  to  recover 
damages  for  such  injury  from  the  railroad  company.  The  placing 
of  his  arm  out  of  the  window,  is  an  act  of  contributory  negligence 
on  his  part,  and  the  court  should  so  instruct  the  jury,  as  matter 
of  law,  notwithstanding  the  company  may  have  been  guilty  of  negli- 
gence in  permitting  the  car  on  the  siding  to  be  placed  too  near  the 
track  of  the  passing  trains. 

But  where  there  is  a  conflict  of  testimony  as  to  how  the  plaintiff's 
arm  came  to  be  thus  exposed,  whether  as  stated  by  him,  or  by  the 
witnesses  for  the  defense,  this  is  a  question  of  fact  to  be  determined 
exclusively  by  the  jury. 

'  In  such  action  the  jury  in  estimating  the  damages,  are  to  consider 
the  health  and  condition  of  the  plaintiff  before  the  injuries  com- 
plained of,  as  compared  with  his  then  condition  in  consequence  of 
such  injuries,  and  whether  they  are  in  their  nature  permanent,  and 
bow  far  they  are  calculated  to  disable  him  from  engaging  in  those 
business  pursuits,  for  which,  in  the  absence  of  such  injuries  he 
would  have  been  qualified ;  and  also  the  physical  and  mental  suffer- 
ing to  which  he  has  been  subjected  by  reasons  of  his  injuries,  and 
to  allow  such  damages  as  in  their  opinion  will  be  a  fair  and  just 
compensation  for  such  injuries. 
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Judgment  for  plaintiff  for  $6,000  reversed  on  the  ground  of  error 
in  refusing  certain  of  defendants'  requests  to  charge  and  in  giving 
misleading  instructions.  Opinion  by  Mii«i«BR,  J.  John  K.  Cowek 
and  Thomas  J.  McKaig,  appeared  for  appellant;  J.  H.  Gordon, 
for  appellee.     Court  of  Appeals ^  Maryland^  October   Term,  iSjj. 

Plttsburgr  and  Connellsville  R.  B.  Co.  v.  Andrews,   39  Md. 

829  (1). 


PASSENGER  INJURED  WHILE  TRYING  TO  CLOSE 
DOOR  OF  RAILROAD  CAR— RAILROAD  LIABLE.— In  an 
action  to  recover  damages  for  injuries  sustained  by  plaintiff  in  trying 
to  close  the  door  of  a  car  while  the  train  was  passing  through  a  tun- 
nel, judgment  was  rendered  for  plaintiff.  On  appeal  the  court,  in  the 
course  of  its  opinion  said  (per  Irving,  J.) :  "The  appellee  sued  the 
appellant  in  Baltimore  City  Court  for  injuries  sustained  whilst  he 
was  a  passenger  on  appellant's  road,  by  reason  of  the  negligence 
of  the  appellant.  Two  questions  only  are  presented  for  determina- 
tion. The  appellant  offered  two  prayers.  First,  that  there  was  no 
legally  sufficient  evidence  of  negligence  on  the  part  of  the  appellant ; 
and  second,  that  upon  the  undisputed  facts  the  appellee  was  guilty 
of  contributory  negligence  which  barred  his  recovery.  The  court 
rejected  these  prayers,  and  granted  the  appellee's  two  prayers,  the 
first  of  which  recited  the  facts  deemed  necessary  to  be  found  by  the 
jury,  to  find  for  the  plaintiff,  and  the  other  laying  down  the  measure 
of  damages  in  case  they  found  for  the  plaintiff.  No  objection  is 
made  to  the  form  of  either  of  these  prayers  of  the  plaintiff,  if  the 
court  considers  there  was  evidence  legally  sufficient  to  take  the  case 
to  the  jury. 

"There  is  some  conflict  in  the  testimony  in  respect  to  some  of  the 
facts,  on  which  the  appellee  bases  his  right  to  recover;  but  as  it  is 
a  question  of  whether  there  was  sufficient  legal  evidence  to  sustain 
recovery,  if  believed  by  the  jury,  it  is  only  necessary  to  state  the 
plaintiff's  own  testimony;  for  it  must  be  assumed  to  be  true,  for 
the  purposes  of  this  decision.  He  states,  that  he  took  passage  to 
the  race  grounds,  at  Pimlico,  in  a  special  train  of  the  appellant, 
which  was  run  from  its  principal  station,  Hillen  Station,  in  the  city 
of  Baltimore,  on  the  29th  of  October,  1882 ;  that  he  took  the  train, 


1.  North  Bai^timorb  Passbngbr 
R*Y  Co.  V.  Kaskbi«Io  78  Md.  517 
(1894),  was  an  action  for  damages 
for  injuries  sustained  in  a  collision 
between  a  street  car  and  a  freight  car 
standing  on  another  track.  It  ap- 
peared that  the  street  car  was 
crowded  with  passengers,  of  whom 
plaintiff  was  one,  and  while  being 
driven  at  a  rapid  rate  jumped  the 


track  and  a  collision  ensued,  and 
plaintiff's  hand  was  mashed,  he  hav- 
ing hold  of  one  of  the  uprights  or 
sash  between  the  windows  of  the  car. 
On  the  trial  there  was  verdict  and 
judgment  for  plaintiff,  which,  on  ap- 
peal, was  afRrmed.  The  court  dis- 
tinguished the  Andrews'  case  (39 
Md.  353)  above  reported,  on  the 
facts. 
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after  buying  his  ticket,  about  noon ;  that  the  seat  he  occupied  was 

a  front  seat  in  the  car  next  to  the  aisle,  on  the  left  hand  side  of  the 

aisle,  the  door  opening  toward  that  side ;  that  he  was  near  enough 

to  the  door  to  touch  it,  when  opened,  with  his  foot ;  that  all  the 

seats  in  the  car  were  filled,  and  there  were  persons  standing  in  the 

aisle  and  on  the  platform;  that  the  train  was  very  long  and  the 

whole  of  it  was  packed  and  crowded;  that  soon  after  the  train 

started  it  entered  the  Baltimore  and  Potomac  Railroad  tunnel,  when 

it  became  pitch  dark  in  the  car,  there  being  no  lights  on  the  train ; 

that  the  door  of  the  car  was  open,  allowing  smoke  and  cinders  to 

enter  in  great  quantities,  thereby  incommoding   the   plaintiff   and 

other  persons  in  the  car,  who  shouted   'shut  the  door' ;   that   the 

train  passed  the  first  section  of  the  tunnel  with  the  door  open  (and 

witness  thought  it  was  open  from  the  time  it  left  Hillen  Station), 

and  so  passed  into  the  second  section  of  the  tunnel,  which  was  very 

long;  that  the  smoke  and  cinders  were  coming  from  the  engine  in 

large  quantities,  and  that  witness  was  choking  from  them,  and  all 

had  suffered  very  much ;  that  it  was  still  pitch  dark  in  the  car,  and 

persons  were  calling  out  'shut  the  door';  that  the  door  was  not 

shut,  nor  was  there  any  employee  of  the  company  in  the  car  to 

respond  to  the  request;  that  thereupon  the  plaintiff  rose  carefully 

from  his  seat,  for  the  purpose  of  shutting  the  door,  extending  both 

hands  before  him  carefully,  and  feeling  in  the  darkness  for  the  door ; 

that  just  then,  there  was  a  swaying  of  the  door,  and  it  was  thrown 

back  against  the  plaintiff's  right  hand,  and  his  right  arm  passed 

through  the  glass  of  the  upper  part  of  the  door,  cutting  it  very 

severely  in  many  places,  the  most  severe  being  across  the  wrist; 

whether  the  swaying  of  the  door  was  caused  by  the  motion  of  the 

car,  or  by  some  person  on  the  outside  of  the  door,  witness  could 

not  tell;  that  this  happened  just  after  passing  an  opening  in  the 

tunnel,  at  which  break  the  light  was  sufficient  to  enable  him  to  see 

the  door  was  open,  and  that  there  were  persons  standing  in  and 

about  the  doorway,  some  on  the  inside  and  some  on  the  outside ; 

that  nothing  could  be  done  after  the  accident,  because  it  was  pitch 

dark,  and  nobody  knew  what  had  occurred;  that  feeling  himself 

bleeding,  he  could  only  grasp  his  arm  with  his  left  hand  and  try 

to  stop  the  blood  till  the  train  got  into  the  light,  when  persons 

came  to  his  assistance ;  that  the  train  went  through  the  tunnel  'very 

slowly ;  it  fairly  crept' ;  and  it  was  so  heavy  that  some  distance  out 

of  town  It  stopped,  and  was  divided  because  it  was  so  heavy ;  that 

since  the  accident  he  has  been  deprived  of  the  free  use  of  his  right 

hand,  besides  suffering  great  pain,  and  being  subjected  to  great 

expense  for  medical  attendance,  etc. 

"It  appeared  in  the  proof  of  the  defendant  that  the  running  time 
for  the  passage  of  the  tunnel  was  from  six  to  seven  minutes.  This 
is  a  sufficient  summary  of  the  evidence  for  our  purpose,  and  assum- 
ing its  truth,  we  think  there  was  no  error  in  refusing  to  take  the 
case  from  the  jury  because  of  the  reasons  stated  in  either  of  the 
prayers  of  the  defendant. 
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"There  can  be  no  doubt,  that  it  is  the  duty  of  railroads  for  the 
conveyance  of  passengers  to  take  proper  precautions,  in  the  man- 
agement, appointments,  and  discipline  of  their  trains  to  secure  the 
safety  and  reasonable  comfort  of  their  passengers.  The  passenger 
pays  his  fare,  and  in  consideration  thereof  the  company  engages 
to  take  him  to  his  destination  with  due  care  for  his  appropriate 
comfort  and  safety  consonant  with  the  exigencies  of  that  kind  of 
travel.  The  company  knew  the  train  had  to  pass  through  the  tun- 
nels of  the  Baltimore  and  Potomac  Railroad.  Lights  were  necessary 
for  such  a  totally  dark  transit.  The  necessities  of  passengers  might 
require  light  during  the  passage  of  them.  No  argument  is  needed 
to  prove  this.  The  officers  of  the  train,  testifying  for  the  defendant, 
say  there  were  lights  in  all  the  cars ;  but  this  is  a  question  of  evi- 
dence, and  the  plaintiff  and  another  passenger  say  there  were  none. 

"The  imperative  necessity  for  closing  the  windows,  doors,  and 
even  the  ventilators,  when  passing  through  tunnels,  to  prevent  the 
otherwise  inevitable  discomfort  from  the  smoke,  cinders  and  gas,  is 
notorious.    The  ordinary  practice  of  the  company  to  do  that  before 
entering  a  tunnel,  as  proved  by  the  defendant's  own  witnesses,  es- 
tablishes the  importance  of  such  precaution.    There  were  ten  pas- 
senger coaches  and  but  two  conductors,  and  two  brakemen  on  the 
train.    When  the  cry  was  made,  to  'shut  the  door,'  there  was  no 
officer  in  the  car  to  comply  with  the  passengers'  request,  and  the 
plaintiff  was  impelled  by  his  discomfort  to  attempt  to  do  it  himself. 
Whilst  we  do  not  think  or  mean  to  say,  that  an  officer  should  have 
been  provided  for  every  car,  or  that  the  omission  to  shut  out  the 
gas  and  smoke  would  of  itself  have  given  a  right  to  passengers  to 
sue  for  the  discomfort  and  annoyance,  yet  we  think  all  the  recited 
facts  and  circumstances  taken  together,  if  found  by  a  jury,  would 
warrant  the  finding  of  negligence  on  the  part  of  the  defendant,  and 
justify   a   verdict   for   the   plaintiff,  unless  the  plaintiff's  conduct 
amounted  to  contributory  negligence.    This  the  court  was  asked 
by  the  defendant  to  say,  as  a  matter  of  law,  the  plaintiff's  action 
was,  and  barred  recovery.    We  think  the  court  below  committed  no 
error  in  declining  to  so  instruct  the  jury.    The  plaintiff  was  sitting 
nearest  the  door,  and  was,  therefore,  subjected  naturally,  to  more 
discomfort  than  fellow-passengers  in  remoter  parts  of  the  car.    He 
received  its  full  force  and  volume,  as  it  came  rushing  in,  before  it 
diffused  itself  over  the  car.     It  choked  him.     Self-preservation 
prompted  him  to  shut  it  out.    It  cannot  be,  that  a  man,  under  such 
circumstances,   feeling  himself  suffocating  or  choking   from  the 
smoke,  cinders  and  gas,  must  sit  supinely,  and  endure,  without 
making  any  effort  to  relieve  present  and  prevent  future  physical 
pain.     Shutting  the  door  was  the  only  remedy,  and  if,  in  his  effort 
to  do  that  which  the  company  should  have  done  for  him,  but  did 
not,  he  acted  with  prudence  and  care  he  cannot  be  regarded  as 
guilty,  in  law,  of  such  contributory  negligence  as  defeats  his  action. 
It  is  said  it  was  imprudent  because  he  knew  there  were  persons 
about  the  door  inside  and  out,  and  their  presence  there  may  have 
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been  the  immediate  cause  of  the  accident.  If  that  were  so,  it  cannot 
afiEect  the  question ;  for  there  were  no  seats  for  those  persons,  and 
it  was  the  duty  of  the  company  to  have  seen  that  the  doorway  was 
not  so  obstructed  by  the  crowd  as  to  keep  it  open  and  inflict  this 
discomfort  on  passengers,  and  prevent  the  doors  being  shut.  The 
witness  did  not  know  he  could  not  shut  the  door,  or  he  would  not 
have  made  the  effort,  we  may  fairly  suppose ;  and  his  description  of 
the  manner  in  which  he  attempted  to  shut  the  door,  indicates  that  it 
was  with  great  care  and  caution ;  and  the  jury  have  so  found ;  for 
that  question  was  submitted  to  them  at  the  plaintiff's  own  instance^ 
in  his  first  prayer.    This  is  the  plain  and  natural  view  of  it"  (1). 

Judgment  affirmed.  (Stonb,  J. ,  dissented. )  Thomas  W.  Hali., 
appeared  for  appellant ;  Ai^bbrt  Ritchib,  for  appellee.  Court  of 
Appeals,  Maryland,  October   Term,    1883.      Western    Maryland 

Bailroad  Co.  v.  Stanley^  61  Md.  266. 


PERSON  CROSSING  TRACK  AT  DEPOT  TO  GET  TO 
TICKET  OFFICE  STRUCK  AND  KILLED  BY  TRAIN.— 
In  Bai^timorb  &  Ohio  R.  R.  Co.  v.  Statb  (use  of  Chambbrs) 
81  Md.  371  (1895),  the  facts  were :  There  were  two  stations  of  the 
defendant  company  in  the  town  of  Brunswick  known  as  the  West 
and  East  Station.  The  deceased,  after  declaring  to  friends  his  in- 
tention to  go  to  Washington,  boarded,  at  midday,  a  local  train  of 
defendant,  by  jumping  on  the  platform  of  a  car  next  to  the  tender 
of  the  engine,  at  the  West  Station,  and  was  carried  half  a  mile  to 
the  East  Station,  whence  a  train  started  for  Washington.  Upon 
arriving  there  he  went  on  a  platform  across  the  tracks  toward  the 
ticket  office,  and  while  so  attempting  to  cross,  a  passenger  train 
passing  through  the  station  at  a  rate  of  speed  variously  estimated 
at  from  17  to  36  miles  an  hour,  struck  and  killed  the  deceased. 
Other  passengers  were  crossing  the  track  at  the  same  time  and  the 
deceased  did  not  look  out  for  approaching  trains  before  attempting 


1.  Riding  on  platform  of  street 
oir.— In  Bai^timorb  &  Yorktown 
Tdkkpikb  Road  v.  Cason,  72  Md. 
377  (1890),  plaintiff,  while  riding  on 
the  front  platform  of  defendant's 
street  car,  fell  or  slipped  off,  and  his 
foot  was  crushed  by  the  rear  wheel 
of  the  car  passing  over  it  Plaintiff 
made  no  effort  to  get  inside  the  car, 
although  there  was  ample  room. 
Notices  forbidding  passengers  riding 
on  the  platforms  were  posted  in  tlie 
cars,  but  plaintiff  had  not  read  them. 
The  court  held  that  plaintiff  was 
9dlty  of  contributory  negligence  and 
judgment  for  plaintiff  was  reversed. 


Passenger  on  footboard  of  car, 
struck  by  electric  pole, — ^In  STatb 
(use  of  Sharkby)  v.  Thb  Lakb 
ROI^AND  Bl^VATBD  R*Y  Co.,  84  Md. 
163  (1896),  a  passenger  while  stand- 
ing on  the  footboard  of  car,  prepar- 
ing to  alight,  was  struck  by  a  pole 
between  the  tracks  and  sustained  in- 
juries from  which  he  shortly  after- 
wards died.  In  an  action  for  dam- 
ages the  court  ruled  that  the  passen- 
ger was  guilty  of  contributory  negli- 
gence and  rendered  judgment  for 
defendant,  which,  on  appeal,  was 
affirmed. 
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to  cross.  There  was  a  conflict  of  evidence  as  to  whether  a  bell  was 
rung  or  whistle  blown  by  the  train  that  struck  the  deceased.  On 
the  trial  there  was  judgment  for  plaintiffs  for  $2,500,  which,  on 
appeal,  was  affirmed,  the  court  holding  that  it  was  immaterial  how 
deceased  got  to  station  if  when  at  ticket  office  he  was  rightfully  on 
way  used  by  passengers;  that  from  the  evidence  the  jury  might 
find  that  he  went  to  purchase  ticket  and  was  not  bound  to  stc^, 
look  and  listen  before  crossing  track ;  and  that  it  was  negligence  to 
run  trains  through  such  station  at  high  rate  of  speed. 


INGALLS  V.  BILLS  AND  OTHERS. 

Supreme  Judicial  Courts  Massachusetts,  March  Term,  iS^S- 

[Reported  in  9  Mete.  1.] 

STAGE  COACH  —  CARRIER  OF  PASSENGERS.— Proprietors  of 
coaches,  who  carry  passengers  for  hire,  are  answerable  to  a  passenger 
for  an  injury  which  happens  by  reason  of  any  defect  in  a  coach,  which 
might  have  been  discovered  by  the  most  careful  and  thorough  examina- 
tion, but  not  for  an  injury  which  happens  by  reason  of  a  hidden  defect 
which  could  not,  upon  such  examination,  have  been  discovered. 

DEFECTIVE  COACH. — A  passenger  in  a  coach  received  an  injury  solely 
by  reason  of  the  breaking  of  one  of  the  iron  axletrees  in  which  there  was 
a  very  small  flaw,  entirely  surrounded  by  sound  iron  one-fourth  of  an 
inch  thick,  and  which  could  not  be  discovered  by  the  most  careful  exam- 
ination externally.  Held,  that  the  proprietors  of  the  coach  were  not 
answerable  for  the  injury  thus  received. 

LEAPING  FROM  COACH  TO  AVOID  DANGER.— If  a  passenger  in  a 
coach^  by  reason  of  a  peril  arising  from  an  accident  for  which  the  pro- 
prietors thereof  are  liable,  is  in  so  dangerous  a  situation  as  to  render  his 
lea^ping  from  the  coach  an  act  of  reasonable  precaution,  and  he  leaps 
therefrom  and  thereby  breaks  a  lim'b,  the  proprietors  are  answerable  to 
him  in  damages,  though  he  might  safely  have  retained  his  seat  (1). 

Assumpsit  on  an  implied  promise  of  defendants,  as  coach  pro- 
prietors and  common  carriers  of  passengers,  to  convey  plaintiff 
safely  from  Boston  to  Cambridge.    Judgment  reversed. 


1.  In  Ware  v.  Gay  et  al.,  11 
Pick.  (Mass.)  106  (1831),  under  a 
declaration  alleging  that  the  defend- 
ants "so  carelessly  and  negligently 
provided,  fitted  out,  managed  and 
conducted  their  stage  coach,  that 
while  they  were  driving  and  conduct- 
ing the  same,  it  broke  down,"  and 
thereby  injured  the  plaintiff,  who  was 


a  passenger,  the  plaintiff  proved*,  as 
the  occasion  of  the  injury,  an  insuffi- 
ciency in  the  coach  itself,  the  nut  to 
secure  one  of  the  wheels  being^  shown 
to  be  unfit  for  that  purpose,  in  con- 
sequence of  which  the  wheel  came 
off.  Held,  that  there  was  no  vari- 
ance. Held,  also,  that  the  above 
mode  of    declaring,  not    alleging  in 
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At  the  trial  in  the  Court  of  Common  Pleas,  before  Williams,  Ch. 
J.,  plaintiff  introduced  evidence  tending  to  prove  that,  on  Septem- 
ber 23,  1841,  he  and  several  other  persons  took  outside  seats,  as 
passengers,  on  the  top  of  defendants'  coach,  to  be  conveyed  from 
Boston  to  Cambridge ;  that  on  the  way,  in  Court  street,  in  Boston, 
while  proceeding  at  a  moderate  rate,  and  without  coming  in  con- 
tact with  anything,  or  meeting  any  obstruction,  the  hind  axletree 
of  the  coach  broke,  one  of  the  hind  wheels  came  off,  and  the  coach 
settled  down  on  one  side,  without  being  overset ;  that  the  plaintiff  and 
some  other  outside  passengers,  being  alarmed,  jumped  from  the 
top  of  the  coach  upon  the  pavement ;  and  that  the  plaintiff's  left  arm 
was  thereby  badly  injured. 

Defendants  introduced  evidence  tending  to  prove  that  they  had 
taken  all  possible  care,  and  incurred  extraordinary  expense,  in  order 
that  the  said  coach  should  be  of  the  best  materials  and  workman- 
ship ;  that  at  the  time  of  the  accident,  the  coach,  so  far  as  could  be 
discovered  from  the  most  careful  inspection  and  examination  ex- 
ternally, was  strong,  sound  and  sufficient  for  the  journey ;  and  that 
they  had  uniformly  exercised  the  utmost  vigilance  and  care  to  pre- 
serve and  keep  the  same  in  a  safe  and  roadworthy  condition.    But 
the  evidence  further  tended  to  prove  that  there  was  an  internal 
defect  or  flaw  in  the  iron  of  the  axletree,  at  the  place  where  it  was 
broken  as  aforesaid,  about  three-eighths  of  an  inch  in  length,  and 
wide  enough  to  insert  the  point  of  a  fine  needle  or  pin — which  de- 
fect or  flaw  appeared  to  have  arisen  from  the  forging  of  the  iron, 
and  which  might  have  been  the  cause  of  the  said  breaking;  that 
the  said  defect  was  entirely  surrounded  by  sound  iron  one  quarter 
of  an  inch  thick ;  and  that  the  flaw  or  defect  could  not  possibly  have 
been  discovered  by  inspection  and  examination  externally. 

Upon  this  evidence,  defendants  moved  the  court  to  instruct  the 
jury  that  it  was  the  duty  of  defendants  to  use  all  possible  care  in 


what  particular  the  defendants  were 
negligent  in  providing  and  fitting  out 
the  coach,  was  sufficiently  certain. 
Held^  also^  that  if  in  an  action  by  a 
passenger  against  the  proprietors  of 
a  stage  coach,  for  an  injury  occa- 
sioned by  the  insufficiency  of  the 
coach,  the  plaintiff  proves  that  while 
the  coach  was  driven  at  a  moderate 
rare  upon  a  plain  and  good  level 
road,  without  coming  in  contact  with 


any  other  object,  one  of  the  wheels 
came  off  and  the  coach  overset, 
whereby  the  plaintiff  was  hurt,  the 
law  will  imply  negligence,  and  the 
burden  of  proof  will  rest  upon  the 
defendants  to  rebut  this  legal  infer- 
ence, by  showing  that  the  coach  was 
properly  fitted  out  and  provided. 
Judgment  for  plaintiff  for  $1,500 
affirmed. 
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providing  a  good  coach,  in  keeping  the  same  in  due  repair,  and  in 
due  examination  into  its  condition ;  and  if  they  took  such  care,  and 
the  accident  happened,  without  any  fault  or  negligence  on  their 
part,  but  by  reason  of  a  defect  which  they  could  not  discover,  then 
the  verdict  should  be  for  them ;  and  that  plaintiff  was  not  entitled 
to  a  verdict,  unless  the  Jury  were  of  opinion  that  there  was  some 
degree  of  actual  fault  or  negligence  on  the  part  of  defendants. 

The  judge  declined  giving  these  instructions,  but  submitted  the 
evidence  to  the  jury,  with  instructions  that  defendants  were  bound 
by  law,  and  by  an  implied  promise  on  their  part,  to  provide  a 
coach  not  only  apparently,  but  really,  roadworthy ;  that  they  were 
liable  for  any  injury  that  might  arise  to  a  passenger  from  a  defect 
in  the  original  construction  of  the  coach,  although  the  imperfec- 
tion was  not  visible  and  could  not  be  discovered  upon  inspection 
and  examination ;  and  that  if  the  jury  were  satisfied,  from  the  evi- 
dence, that  the  axletree  broke  in  consequence  of  the  original  flaw 
or  defect  in  the  interior  thereof,  and  plaintiff  was  injured  thereby, 
he  was  entitled  to  a  verdict,  although  that  flaw  was  invisible,  and 
could  not  be  discovered  by  inspection  and  examination  externally. 

Defendants  further  insisted,  that  if  plaintiff  jumped  from  the 
coach  without  necessity,  and  that  necessity  brought  upon  him  by 
them,  they  were  not  liable;  and  that  although  a  passenger  might 
have  jumped  off  without  imprudence,  still,  if  the  plaintiff  might 
have  remained  in  his  seat  without  imprudence,  his  jumping  off  was 
to  be  considered  as  his  own  act,  and  was  done  at  his  own  peril. 

Upon  this  point  the  judge  directed  the  jury  to  inquire  whether 
plaintiff's  jumping  off  was,  under  the  existing  circumstances,  an 
act  of  reasonable  precaution;  and  instructed  them  that  if  plaintiff 
was  placed  in  such  a  perilous  situation,  in  consequence  of  defend- 
ants' failure  to  fulfill  their  obligations  aforesaid,  that,  as  a  prudent 
precaution,  for  the  purpose  of  self-preservation,  he  was  induced  to 
leap  from  the  coach,  the  owners  were  answerable  for  any  injury  he 
might  have  sustained  thereby,  although  it  might  now  appear  that 
he  might,  without  injury,  have  retained  his  seat. 

Verdict  for  plaintiff,  and  defendants  alleged  exceptions. 

Parsons  and  GrKBni«bap,  for  defendants. 

I<.  WiLi«iAMS  and  Nuttbr,  for  plaintiff. 

Hubbard*  J.  —  The  question  presented  in  this  case  is  one  of 
much  importance  to  a  community  like  ours,  so  many  of  whose 
citizens  are  engaged  in  business  which  requires  their  transportation 
from  place  to  place  in  vehicles  furnished  by  others;  and  thoug^h 
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Speed  seems  to  be  the  most  desirable  element  in  modem  travel,  yet 
the  law  points  more  specifically  to  the  security  of  the  traveller. 

Under  the  charge  of  the  learned  judge  who  tried  this  case,  we 
are  called  upon  to  decide  whether  the  proprietors  of  stage  coaches 
are  answerable  for  all  injuries  to  passengers  arising  from  accidents 
happenmg  to  their  coaches,  although  proceeding  from  causes 
which  the  greatest  care  in  the  examination  and  inspection  of  the 
coach  could  not  guard  against,  or  prevent;  or,  in  other  words, 
whether  a  coach  must  be  alike  free  from  secret  defects,  which  the 
owner  cannot  detect,  after  the  most  critical  examination,  as  from 
those  which  might,  on  such  an  examination,  be  discovered. 

The  learned  judge  ruled  that  the  defendants,  as  proprietors  of  a 
coach,  were  bound  by  law,  and  by  an  implied  promise  on  their  part, 
to  provide  a  coadh,  not  only  apparently  but  really  roadworthy,  and 
that  they  were  liable  for  any  injury  that  might  arise  to  a  passenger 
from  a  defect  in  the  original  construction  of  the  coach,  although 
the  imperfection  was  not  visible,  and  could  not  be  discovered  upon 
inspection  and  examination. 

The  law  respecting  common  carriers  has  ever  been  rigidly  en- 
forced, and  probably  there  has  been  as  little  relaxation  of  the 
doctrine,  as  maintained  by  the  ancient  authorities,  respecting  this 
species  of  contract,  as  in  any  one  branch  of  the  common  law.  This 
arises  from  the  great  confidence  necessarily  reposed  in  persons  en- 
gaged in  this  employment.  Goods  are  entrusted  to  their  sole  charge 
and  oversight,  and  for  which  they  receive  a  suitable  compensation ; 
and  they  have  been,  and  still  are,  held  responsible  for  the  safe  de- 
livery of  the  goods,  with  but  two  exceptions,  viz.,  the  act  of  God 
and  the  king's  enemies ;  so  that  the  owners  of  goods  may  be  pro- 
tected against  collusive  robberies,  against  thefts  and  embezzlements, 
and  negligent  transportation.  But  in  regard  to  the  carriage  of  pas- 
sengers, the  same  principles  of  law  have  not  been  applied ;  and  for 
the  obvious  reason,  that  a  great  distinction  exists  between  persons 
and  goods,  the  passengers  being  capable  of  taking  care  of  them- 
selves, and  of  exercising  that  vigilance  and  foresight,  in  the  main- 
tenance of  their  rights,  which  the  owners  of  goods  cannot  do,  who 
have  entrusted  them  to  others. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the  proprietor 
of  a  stage  coach  is  held  responsible  for  the  safe  carriage  of  pas- 
sengers so  far  that  he  is  a  warrantor  that  his  coach  is  roadworthy, 
that  is,  is  absolutely  sufficient  for  the  performance  of  the  journey 
undertaken ;  and  that  if  an  accident  happens,  the  proof  of  the  greatest 
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care,  caution  and  diligence,  in  the  selecting  of  the  coach,  and  in 
the  preservation  of  it  during  its  use,  will  not  be  a  defense  to  the 
owner ;  and  it  is  insisted  that  this  position  is  supported  by  various 
authorities.  The  cases,  among  many  others  cited,  which  are  more 
especially  relied  upon,  are  those  of  Israel  v.  Qark,  4  Esp.  259; 
Crofts  V,  Waterhouse,  3  Bing.  319;  Bremner  v.  Williams,  1  Car. 
&  P.  414;  and  Sharp  v.  Gray,  9  Bing.  457.  If  these  cases  do  up- 
hold the  doctrine  for  which  they  are  cited,  they  are  certainly  so 
much  in  conflict  with  other  decided  cases,  that  they  cannot  be 
viewed  in  the  light  of  established  authorities.  But  we  think,  upon 
an  examination  of  them  and  comparing  them  with  other  cases,  they 
will  not  be  found  so  clearly  to  sustain  the  position  of  the  plaintiff, 
as  has  been  argued. 

It  must  be  borne  in  mind,  that  the  carrying  of  passengers  for 
hire,  in  coaches,  is  comparatively  a  modem  practice;  and  that 
though  suits  occur  against  owners  of  coaches,  for  the  loss  of  goods, 
as  early  as  the  time  of  Lord  Holt,  yet  the  first  case  of  a  suit  to  re- 
cover damages  by  a  passenger,  which  I  have  noticed,  is  that  of 
White  V,  Boulton,  Peake's  Cas.  81,  which  was  tried  before  Lord 
Kenyon  in  1791,  and  published  in  1795.  That  was  an  action  against 
the  proprietors  of  the  Chester  mail  coach  for  the  negligence  of 'the 
driver,  by  reason  of  which  the  coach  was  overturned,  and  the 
plaintiff's  arm  broken,  and  in  which  he  recovered  damages  for  the 
injury;  and  Lord  Kenyon,  in  delivering  his  opinion,  said,  "when 
these  (mail)  coaches  carried  passengers^  the  proprietors  of  them 
were  bound  to  carry  them  safely  and  properly."  The  correctness  of 
the  opinion  cannot  be  doubted,  in  its  application  to  a  case  of  negli- 
gence. The  meaning  of  the  word  "safely,**  as  used  in  declarations 
for  this  species  of  injury,  is  given  hereafter. 

The  next  case  which  occurred  was  that  of  Aston  v.  Heaven,  2 
Esp.  533,  in  1797,  which  was  against  the  defendants,  as  proprietors 
of  the  Salisbury  stage  coach,  for  negligence  in  the  driving  of  their 
coach,  in  consequence  of  which  it  was  overset  and  the  plaintiff  in- 
jured. This  action  was  tried  before  Eyre,  C.  J.  It  was  contended 
by  the  counsel  for  the  plaintiff,  that  coach  owners  were  liable  in 
all  cases,  except  where  the  injury  happens  from  the  act  of  God  or  of 
the  king's  enemies ;  but  the  learned  judge  held  that  cases  of  loss  of 
goods  by  carriers  were  totally  unlike  the  case  before  him.  In  those 
cases,  the  parties  are  protected  by  the  custom ;  but  as  against  car- 
riers of  persons,  the  action  stands  alone  on  the  ground  of  negligence. 

The  next  case  was  that  of  Israel  v.  Clark,  4  Esp.  259,  in  1803, 
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where  the  plaintiff  sought  to  recover  damages  for  an  injury  arising 
from  the  overturning  of  the  defendant's  coach,  in  consequence  of 
the  axletree  having  broken ;  and  one  count  alleged  the  injury  to 
have  arisen  from  the  overloading  of  the  coach.  It  was  contended 
that  if  the  owners  carried  more  passengers  than  they  were  allowed 
by  act  of  parliament,  that  should  be  deemed  such  an  overloading. 
To  this  Lord  EUenborough,  who  tried  the  cause,  assented,  and  said, 
"if  they  carried  more  than  the  statute  allowed,  they  were  liable  to 
its  penalties;  but  they  might  not  be  entitled  to  carry  so  many;  it 
depended  on  the  strength  of  the  carriage.  They  were  bound  by 
law  to  provide  sufficient  carriages  for  the  safe  conveyance  of  the 
public  who  had  occasion  to  travel  by  them.  At  all  events,  he  would 
expect  a  clear  landworthiness  in  the  carriage  itself  to  be  estab- 
lished." This  is  one  of  the  cases  upon  which  the  present  plaintiff 
specially  relies.  It  was  a  nisi  prius  case,  and  it  does  not  appear 
upon  which  count  the  jury  found  their  verdict.  But  the  point  pend- 
ing in  the  present  case  was  neither  discussed  nor  started,  viz., 
whether  the  accident  arose  from  the  negligence  of  the  owner  in  not 
providing  a  coach  of  sufficient  strength,  or  from  a  secret  defect  not 
discoverable  upon  the  most  careful  examination.  No  opinion  was 
expressed  whether  the  action  rests  upon  negligence  or  upon  an 
implied  warranty.  But  it  was  stated  that  the  defendants  were 
bound  by  law  to  provide  sufficient  carriages  for  the  passage,  and, 
at  all  events,  that  there  should  be  a  clear  landworthiness  in  the  car- 
riage itself. 

The  general  position  is  not  denied  with  regard  to  the  duty  of  an 
owner  to  provide  safe  carriages.  The  duty,  however,  does  not  in 
itself  import  a  warranty,  The  judge  himself  may  have  used  stronger 
expressions,  in  the  terms  of  "landworthiness  in  the  carriage,"  than 
he  intended  by  the  thought  of  seaworthiness  in  a  ship,  and  the  duty 
of  shipowners  in  that  respect.  If  the  subject  had  been  discussed, 
and  the  distinctions  now  presented  had  been  raised,  and  then  the 
opinion  had  followed,  as  expressed  in  the  report,  it  would  be  en- 
titled to  much  more  consideration  than  the  mere  strength  of  the 
words  now  impart  to  it. 

The  next  case  was  that  of  Christie  v.  Griggs,  2  Campb.  79,  in 
1809.  There  the  axletree  of  the  coach  snapped  asunder  at  a  place 
where  there  was  a  slight  descent  from  the  kennel  crossing  the  road, 
and  the  plaintiff  was  thrown  from  the  top  of  the  coach.  Sir  James 
Mansfield,  in  instructing  the  jury,  said,  "as  the  driver  had  been 
cleared  of  negligence,  the  question  for  the  jury   was   as   to  the 


482  AMERICAN  NEGLIGENCE  CASES. 

sufficiency  of  the  coach.  If  the  axletree  was  sound,  as  far  as  human 
eye  could  discover,  the  defendant  was  not  liable.  There  was  a 
difference  between  a  contract  to  carry  goods  and  a  contract  to  carry 
passengers.  For  the  goods,  the  carrier  was  answerable  at  all  events, 
but  he  did  not  warrant  the  safety  of  the  passengers.  His  under- 
taking as  to  them  went  no  further  than  this,  that,  as  far  as  human 
care  and  foresight  could  go,  he  would  provide  for  their  safe  con- 
veyance. Therefore,  if  the  breaking  down  of  the  coach  was  purely 
accidental,  the  plaintiff  had  no  remedy  for  the  misfortune  he  had 
encountered." 

The  case  cA  Bremner  v,  Williams,  1  Car.  &  P,  414,  in  1824^  is  relied 
on  by  the  plaintiff.    There,  Best,  C.  J.,  said  he  considered  that  "every 
coach  proprietor  warrants  to  the  public  that  his  stage  coach  is  equal 
to  the  journey  it  undertakes,  and  that  it  is  his  duty  to  examine  it 
previous  to  the  commencement  of  every  journey."     And  so,  in 
Crofts  V.  Waterhouse,  3  Bing.  321,  in  1825,  Best,  C.  J.,  said,  "the 
coachman  must  have  competent  skill,  and  use  that  skill  with  dili- 
gence ;  he  must  be  well  acquainted  with  the  road  he  undertakes  to 
drive ;  he  must  be  provided  with  steady  horses,  a  coach  and  harness 
of  sufficient  strength,  and  properly  made ;  and  also  with  lights  by 
night.    If  there  be  the  least  failure  in  any  one  of  these  things,  the 
duty  of  the  coach  proprietors  is  not  fulfilled,  and  they  are  answer- 
able for  any  injury  or  damage  that  happens."      But  though  this 
language  is  strong,  and  would  apparently  import  a  warranty,  on 
the  part  of  the  stage  proprietor,  as  to  the  sufficiency  of  his  coach, 
yet  Park,  J.,  in  the  same  case  said,  "a  carrier  of  passengers  is  only 
liable  for  negligence."    This  shows  that  the  court  did  not  mean  to 
lay  down  the  law,  that  a  stage  proprietor  is  in  fact  a  warrantor  of 
the  sufficiency  of  his  coach  and  its  equipments,  but  that  he  is  bound 
to  use  the  utmost  diligence  and  care  in  making  suitable  provision 
for  those  whom  he  carries;  and  we  think  such  a  construction  is 
warranted  by  the  language  of  the  same  learned  judge  (Best),  in 
the  case  of  Harris  v.  Costar,  1  Car.  &  P.  636,  in  1825,  where  the 
averment  in  the  declaration  was,  that  the  defendant  undertook  to 
carry  the  plaintiff  safely.    The  judge  held  that  it  did  not  mean  that 
the  coach  proprietor  undertook  to  convey  safely  absolutely,  and 
that  it  was  to  be  construed  like  all  other  instruments,  taking  the 
whole  together,  and  meant  that  the  defendants  were  to  use  due  care. 

But  the  case  mainly  relied  upon  by  the  plaintiff  is  that  ef  Sharp 
V,  Gray,  9  Bing.  457,  where  the  axletree  of  a  coach  was  broken  and 
the  plaintiff  injured.    There  the  axle  was  an  iron  bar  enclosed  in 
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a  frame  of  wood  of  four  pieces,  secured  by  clamps  of  iron.  The 
coach  was  examined,  and  no  defect  was  obvious  to  the  sight.  But 
after  the  accident,  a  defect  was  found  in  a  portion  of  the  iron  bar, 
which  could  not  be  discovered  without  taking  off  the  wood  work ; 
and  it  was  proved  that  it  was  not  usual  to  examine  the  iron  under 
the  wood  work,  as  it  would  rather  tend  to  insecurity  than  safety.  It 
docs  not  appear  by  the  statement,  that  the  defect  could  not  have 
been  seen,  on  taking  off  the  wood  work ;  but  it  would  rather  seem 
that  it  might  have  been  discovered.  However  that  may  be,  the 
language  of  different  judges,  in  giving  their  opinions,  is  relied  upon 
as  maintaining  the  doctrines  contended  for  by  the  plaintiff.  Gaselee, 
J^  held  that  "the  burthen  lay  on  the  defendant  to  show  there  had 
been  no  defect  in  the  construction  of  the  coach."  Bosanquet,  J., 
said,  "the  chief  justice"  (who  tried  the  case)  "held  that  the  defendant 
was  bound  to  provide  a  safe  vehicle,  and 'the  accident  happened 
from  a  defect  in  the  axletree.  If  so,  when  the  coach  started  it  was 
not  roadworthy,  and  the  defendant  is  liable  for  the  consequence 
upon  the  same  principle  as  a  shipowner  who  furnishes  a  vessel 
which  is  not  seaworthy."  And  Alderson,  J.,  said  he  was  of  the  same 
opinion,  and  that  "a  coach  proprietor  is  liable  for  all  defects  in  his 
vehicle,  which  can  be  seen  at  the  time  of  construction,  as  well  as 
for  such  as  may  exist  afterwards,  nor  be  discovered  on  investigation. 
The  injury  in  the  present  case  appears  to  have  been  occasioned  by 
an  original  defect  of  construction ;  and  if  the  defendant  were  not 
responsible,  a  coach  proprietor  might  buy  ill-constructed  or  unsafe 
vehicles,  and  his  passengers  be  without  remedy." 

This  case  goes  far  to  support  the  plaintiff  in  the  doctrine  con- 
tended for  by  his  counsel,  as  it  would  seem  to  place  the  case  upon 
the  ground  that  the  coach  proprietor  must,  at  all  events,  provide  a 
coach  absolutely  and  at  all  times  sufficient  for  the  journey,  and  that 
he  is  a  warrantor  to  the  passenger  to  provide  such  a  coach.  But 
we  incline  to  believe  the  learned  judges  gave  too  much  weight  to 
the  comparison  of  Bosanquet,  J.,  viz.,  that  a  coach  must  be  road- 
worthy  on  the  same  principle  that  a  ship  must  be  seaworthy.  We 
think  the  comparison  is  not  correct,  and  that  the  analogy  applies 
only  where  goods  are  carried,  and  not  where  passengers  are  trans- 
ported. And  no  case  has  been  cited,  where  a  passenger  has  sued 
a  ship  owner  for  an  injury  arising  to  him  personally  in  not  con- 
ducting him  in  a  seaworthy  ship.  If  more  was  intended  by  the 
learned  court,  than  that  a  coach  proprietor  is  bound  to  use  the 

greatest  care  and  diligence  in  providing    suitable    and    sufficient 
ix— 28 
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coaches,  and  keeping  them  in  a  safe  and  suitable  condition  for  use, 
we  cannot  agree  with  them  in  opinion.  To  give  their  language  the 
meaning  contended  for  in  the  argument  of  the  case  at  bar  is,  in 
fact,  to  place  coach  proprietors  in  the  same  predicament  with  com- 
mon carriers,  and  to  make  them  responsible,  in  all  events,  for  the 
safe  conduct  of  passengers,  so  far  as  the  vehicle  is  concerned.  But 
that  the  case  of  Sharp  v.  Gray  is  susceptible  of  being  placed  on  the 
ground  which  we  think  tenable,  namely,  that  negligence  and  not 
warranty  lies  at  the  foundation  of  actions  of  this  description,  may 
be  inferred  from  the  language  of  Mr.  Justice  Park,  who,  in  giving 
his  opinion,  says,  "this  was  entirely  a  question  of  fact.  It  is  clear 
that  there  was  a  defect  in  the  axletree;  and  it  was  for  the  jury  to 
say  whether  the  accident  was  occasioned  by  what,  in  law,  is  called 
negligence  in  the  defendant,  or  not."  And  Tindal,  C.  J.,  who  tried 
the  cause  before  the  jury,  left  it  for  them  to  consider  whether  there 
had  been  that  vigilance  which  was  required  by  the  defendant's  en- 
gagement to  carry  the  plaintiff  safely ;  thus  apparently  putting  the 
case  on  the  ground  of  negligence  and  not  of  warranty.  See  also 
Bretherton  v.  Wood,  3  Brod.  &  Bing.  54,  and  6  Moore,  141.  Ansell 
V.  Waterhouse,  6  M.  &  S.  385,  and  2  Chit.  1  (1). 

The  same  question  has  arisen  in  this  country,  and  the  decisions 
exhibit  a  uniformity  of  opinion  that  coach  proprietors  are  not  liable 
as  common  carriers,  but  are  made  responsible  by  reason  of  negli- 
gence. In  the  case  of  Camden  &  Amboy  R.  R.  Co.  v.  Burke,  13 
Wend.  626,  the  court  say  that  the  proprietors  of  public  convey- 
ances are  liable  at  all  events  for  the  baggage  of  passengers ;  but  as 
to  injuries  to  their  persons,  they  are  only  liable  for  tlie  want  of 
such  care  and  diligence  as  is  characteristic  of  cautious  persons. 
And  in  considering  the  subject  again  in  the  case  of  Hollister  v, 
Nowlen,  19  Wend.  236,  they  say,  that  "stage  coach  proprietors, 
and  other  carriers  by  land  and  water,  incur  a  very  different  re- 
sponsibility in  relation  to  the  passenger  and  his  baggage.  For  an 
injury  to  the  passenger,  they  are  answerable  only  where  there  has 
been  a  want  of  proper  care,  diligence  or  skill;  but  in  relation  to 
baggage,  they  are  regarded  as  insurers,  and  must  answer  for  any 
loss  not  occasioned  by  inevitable  accident  or  the  public  enemies." 

In  a  case  which  occurred  in  respect  to  the  transportation  of  slaves, 
Boyce  v,  Anderson,  2  Pet.  155,  Chief  Justice  Marshall,  in  g^iving 
the  opinion  of  the  court,  says,  "the  law  applicable  to  common 

1 .  The  facts  in  the  English  authorities  cited  in  the  case  at  bar  are  sufficiently 
set  forth  in  the  opinion. 
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carriers  is  one  of  great  rigor.  Though  to  the  extent  to  which  it  has 
been  carried,  and  in  cases  to  which  it  has  been  applied,  we  admit 
its  necessity  and  policy,  we  do  not  think  it  ought  to  be  carried 
further,  or  applied  to  new  cases.  We  think  it  has  not  been  applied 
to  living  men,  and  that  it  ought  not  to  be  applied  to  them."  So 
in  the  case  of  Stokes  v.  Saltonstall,  13  Pet.  181  (1),  the  question 
arose  and  was  thoroughly  discussed;  and  the  same  opinions  are 
maintained  as  in  the  cases  above  cited  from  Wendell.  And  the 
whole  subject  is  examined  by  Judge  Story,  in  his  Treatise  on  Bail- 
ments, sees.  592-600,  with  his  usual  learning;  and  his  result  is  the 
same. 

If  there  is  a  discrepancy  between  the  English  authorities  which 
have  been  cited,  we  think  the  opinions  expressed  by  Chief  Justice 
Eyre  and  Chief  Justice  Mansfield  are  most  consonant  with  sound 
reason,  as  applicable  to  a  branch  of  the  law  comparatively  new, 
and,  though  given  at  nisi  prius,  are  fully  sustained  by  the  discus- 
sions which  the  same  subject  has  undergone  in  the  courts  of  our 
own  country.  We  have  said,  as  being  most  consonant  with  sound 
reason,  or  good  common  sense,  as  applied  to  so  practical  a  sub- 
ject ;  because,  if  such  a  warranty  were  imposed  by  force  of  law  upon 
the  proprietors  of  coaches  and  other  vehicles  for  the  conveyance  of 
passengers,  they  would  in  fact  become  the  warrantors  of  the  work 
of  others,  over  whom  they  have  no  actual  control,  and — from  the 
number  of  artisans  employed  in  the  construction  of  the  materials 
of  a  single  coach — whom  they  could  not  follow.  Unless,  there- 
fore, by  the  application  of  a  similar  rule,  every  workman  shall 
be  held  as  the  warrantor,  in  all  events,  of  the  strength,  sufficiency 
and  adaptation  of  his  own  manufactures  to  the  uses  designed — 
which,  in  a  community  like  ours,  could  not  be  practically  enforced 
— the  warranty  would  really  rest  on  the  persons  purchasing  the 
article  for  use,  and  not  upon  the  makers. 

If  it  should  be  said  that  the  same  observations  might  be  applied 
to  shipowners,  the  answer  might  be  given,  that  they  have  never 
been  held  as  the  warrantors  of  the  safety  of  the  passengers  whom 
they  conveyed ;  and  as  to  the  transportation  of  goods,  owners  of 
general  ships  have  always  been  held  as  common  carriers,  for  the 
same  reasons  that  carriers  on  land  are  bound  for  the  safe  delivery 
of  goods  entrusted  to  them.  But  as  it  respects  the  seaworthiness 
of  a  ship,  the  technical  rules  of  law  respecting  it  have  been   so 

1.    Stokbs  v.  Sax^Tonstali,,  18  Pet.  181,  is  reported  in  7  Am.  Neg. 
Cas.  297. 
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repeatedly  examined,  and  the  facts  upon  which  they  rest  so  often 
investigated,  that  the  questions  which  arise  are  those  of  fact  and 
not  of  law,  and  in  a  vast  proportion  of  instances  depend  upon  the 
degree  of  diligence  and  care  which  are  used  in  the  preservation  of 
vessels,  and  practically  resolve  themselves  into  questions  of  negli- 
gence; so  that  the  evils  are  very  few  that  arise  from  the  main- 
tenance of  the  doctrine  that  ship  must  be  seaworthy  in  order  to 
be  the  subject  of  insurance. 

The  result  to  which  we  have  arrived,  from  the  examination  of 
the  case  before  us,  is  this:  That  carriers  of  passengers  for  hire 
are  bound  to  use  the  utmost  care  and  diligence  in  the  providing  of 
safe,  sufficient  and  suitable  coaches,  harness,  horses  and  coach- 
men, in  order  to  prevent  those  injuries  which  human  care  and 
foresight  can  guard  against;  and  that  if  an  accident  happens  from 
a  defect  in  the  coach,  which  might  have  been  discovered  and  reme- 
died upon  the  most  careful  and  thorough  examination  of  the 
coach,  such  accident  must  be  ascribed  to  negligence,  for  which 
the  owner  is  liable  in  case  of  injury  to  a  passenger  happening 
by  reason  of  such  accident.  On  the  other  hand,  where  the  acci- 
dent arises  from  a  hidden  and  internal  defect,  which  a  careful  and 
thorough  examination  would  not  disclose,  and  which  could  not 
be  guarded  against  by  the  exercise  of  a  sound  judgment  and  the 
most  vigilant  oversight,  then  the  proprietor  is  not  liable  for  the 
injury,  but  the  misfortune  must  be  borne  by  the  sufferer,  as  one  of 
that  class  of  injuries  for  which  the  law  can  afjFord  no  redress  in 
the  form  of  a  pecuniary  recompense.  And  we  are  of  opinion  that 
the  instructions,  which  the  defendants'  counsel  requested  might  be 
given  to  the  jury  in  the  present  case,  were  correct  in  point  of  law, 
and  that  the  learned  judge  erred  in  extending  the  liability  of  the 
defendants  further  than  was  proposed  in  the  instructions  re- 
quested. 

The  point  arising  on  the  residue  of  the  instructions  was  not 
pressed  in  the  argument;  and  we  see  no  reason  to  doubt  its  cor- 
rectness, provided  the  peril  to  which  the  plaintiff  was  exposed  arose 
from  a  defect  or  accident  for  which  the  defendants  were  otherwise 
liable.    Jones  v.  Boyce,  1  Stark.  493  (1). 

New  trial  granted. 

1.    It    was    held    in    Jonbs     v.  der  it  prudent  for  him  to  leap  from 

BoYCB,    1  Stark.  493,  that  if,  through  the  coach,  whereby  his  leg  is  broken 

the  default  of  a  coach  proprietor  in  the  proprietor  will  be  responsible  in 

neglectitig  to  provide  proper  means  damages,  although  the  coadi  was  not 

of  conveyance,  a  passenger  is  placed  actually  overturned, 
in  so  perilous  a  situation  as  to  ren- 
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SNOW  V.  FITCHBURQ  RAILROAD  COMPANY. 

Supreme  Judicial  Courty  Massachusetts y  February ^  1884, 

[Reported  in  136  Mass.  552.] 

INJURED  AT  STATIOxV  BY  MAILBAG  THROWN  FROM  TRAIN.- 
If  a  passenger,  while  waiting  on  a  railway  station  platform  to  make  a 
necessary  change  from  one  train  to  another,  is  struck  by  a  mail  bag 
thrown  from  one  of  the  company's  cars  by  a  mail  agent  in  the  employ 
of  the  United  States,  on  a  train  moving  at  the  rate  of  thirty  miles  an  hour, 
and  the  practice  of  throwing  out  mail  bags  was  known  to  the  company,  it 
is  liable  for  the  injuries  sustained  (1). 

"Tort  for  personal  injuries  occasioned  to  the  plaintiff,  by  being 
struck  by  a  mail  bag  thrown  by  a  mail  agent  in  the  employ  of 
the  United  States,  from  a  mail  car  belonging  to  the  defendant  on 
one  of  its  trains.  Trial  in  the  Superior  Court,  without  jury,  before 
SrAPLBS,J.,who  found  for  the  plaintiff;  and  the  defendant  alleged 
exceptions/' 

W.  S.  ST8ARNS,  for  defendant. 

J.  T.  JosuN  (G.  A.  Kino  with  him),  for  plaintiff. 

Colbnniy  J.— The  plaintiff  was  a  passenger  on  the  railroad  of 
the  defendant,  and  properly  on  the  platform  at  the  station,  waiting 
to  make  a  necessary  change  from  one  train  to  another.  There  is 
no  claim  that  she  was  in  an  improper  place,  or  in  any  way  wanting 
in  due  care.  The  plaintiff  sustaining  this  relation  to  the  defendant, 
and  being  in  this  place,  the  defendant  was  bound  to  exercise  to- 
wards her  such  care  and  diligence  as  could  reasonably  be  exercised 
to  protect  her  from  such  injuries  as  human  foresight  could  antici- 
pate and  prevent. 

The  defendant  voluntarily  furnished  a  car  to  run  on  its  express 
train,  from  which  it  knew  that  mail  bags  were  to  be  thrown  at 


L  Bradford  z/.  Boston  &  Mainb 
R.  R.,  160  Mass.  392  (1894),  was  an 
action  for  injuries  to  a  person  who, 
while  on  station  platform,  was  struck 
by  a  mail  bag  thrown  from  a  passing 
express  train  of  defendant.  The  jury 
foand  for  defendant  On  exceptions 
by  plaintiff  the  Supreme  Court  held 
that  there  was  evidence  that  plaintiff 
was  properly  on  the  platform  (she 


having  gone  there  to  get  a  time- 
table) and  was  in  the  exercise  of  due 
care. 

The  contention  in  the  Bradford 
case  was  that  plaintiff  was  in  an  im- 
proper place  on  the  platform  and 
was  either  a  trespasser  or  licensee, 
while  in  the  Snow  case,  above  re- 
ported, there  was  no  such  contention, 
the  plaintiff  being  a  passenger. 
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the  station  where  the  plaintiff  was,  when  the  train  was  under  full 
speed.  Obviously,  unless  good  judgment  and  great  care  were  used 
by  the  mail  agent  in  throwing  out  the  bags,  which  had  the  momen- 
tum of  a  train  moving  at  the  rate  of  thirty  miles  an  hour,  or  forty- 
four  feet  a  second,  danger  was  likely  to  result  to  passengers  on  the 
platform  of  the  station. 

There  was  evidence  in  the  case  tending  to  show  that  mail  bags 
had  not  unfrequently  been  thrown  from  this  car,  in  such  a  way  as 
to  strike  upon  the  platform  where  the  plaintiff  stood;  and  if  this 
evidence  was  believed,  the  court  was  justified  in  inferring  that  the 
defendant  knew,  or,  in  the  exercise  of  proper  care,  ought  to  have 
known  this.  It  was  within  the  power  of  the  defendant  to  prevent 
this  practice  of  throwing  out  mail  bags,  if  in  no  other  way,  by  with- 
holding the  use  of  the  car,  or  by  stopping  the  train  at  the  station. 
The  case  presented  is  unlike  that  of  the  act  of  a  passenger,  which 
the  defendant  had  no  reason  to  anticipate  or  power  to  prevent. 

We  are  of  opinion  that  the  court  was  justified  in  refusing  to  rule, 
as  requested  by  the  defendant,  that  the  plaintiff  was  not  entitled  to 
recover. 

Exceptions  overruled. 

NoTs  OP  Massachusetts  Cases  Reiating  to  Persons  Injured  at 

STATIONS. 

Ice  on  SUps.—hoouis  v.  New  York,  New  Haven  &  Hartford  R.  R« 
Co.,  159  Mass.  39  (1893),  was  an  action  for  damages  for  injuries  to  plaintiff 
sustained  by  her  falling  upon  icy  steps  in  defendant's  station.  Verdict  for 
plaintiff.  Defendant  excepted  and  was  sustained  by  th«  Stspreme  Court,  the 
court  holding  that  certain  letters  bearing  upon  the  place  of  the  accident  were 
admissible  in  evidence. 

FtUling  on  Track,— In  Casweix  v.  Boston  &  Worcester  R.  R.  Cor- 
poration, 98  Mass.  194  (1867),  it  appeared  that  a  passenger,  while  standing 
in  a  proper  place  to  await  the  arrival  of  a  train,  having  reason  to  believe,  by 
the  "Conduct  of  servants  of  the  railroad  company  and  passengers  also  standing 
there,  that  she  was  in  imminent  peril  from  the  approach  of  the  train  in  an 
unexpected  direction  by  reason  of  the  displacement  of  a  switch  through  culpa- 
ble negligence  of  servants  of  the  company,  became  alarmed,  and,  in  running 
away  to  escape  the  apprehended  peril,  fell  and  was  injured.  Held,  that  the 
jury  were  warranted  in  returnin-g  a  verdict  against  the  company,  althousrh 
the  course  which  the  plaintiff  took  in  running  off  brought  her  into  greater 
peril  from  the  approach  of  the  train  than  she  would  have  been  in  had  she 
remained  where  she  was  standing,  and  although  the  immediate  cause  of  her 
fall  was  her  tripping  o\'er  the  rail  of  the  track  on  w'hich  she  was  running. 
Judgment  for  plaintiff  for  $2,187.50. 

Falling  into  Cattle  Guard*— In  Forsyth  v.  Boston  &  Albany  R,  R.  Co., 

103  Mass.  510  (1870),  it  ws^s  held  that  a  passenger  who  alights  at  night  from 
a  train  on  a  ptatform  that  extends  alongside  the  track  to  a  highway  and  has 
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a  step  at  the  end  next  the  highway  and  instead  o(  walking  along  the  platform, 
steps  from  it  with  the  intention  of  going  obliquely  across  the  track  to  the 
highway  and  falls  into  a  cattle  guard  dug  across  the  track  and  that  it  was  too 
dark  for  him  to  see,  cannot  maintain  an  action  for  the  injuries  received. 

Struck  by  Truin.^Jn  Gaynor  v.  Ou>  Cowny  &  Newport  R'y  Co,,  100 
Mass.  208  (1868),  it  appeared  that  a  passenger  on  a  dark  night  alighted  from 
a  train  on  a  narrow  platform  between  the  main  track  and  a  side  track  and 
that  on  the  other  side  of  the  train  was  the  regular  station,  and  the  passenger, 
as  other  passengers  had  often  don«,  attempted  to  cross  the  side  track  to  the 
highway  near  by  and  was  struck  by  the  engine  which  had  been  uncoupled 
from  the  train  upon  which  he  had  arrived  and  was  being  backed  on  the  side 
track  without  a  light  to  the  engine  house.  Heldf  tiiat  the  question  of  negli- 
gence was  for  the  jury,  and  case  ordered  to  stand  for  trial. 

In  Chaffee  v,  Boston  &  Lowei.i,  R.  R.  Corporation,  104  Mass.  108 
(1870),  plaintiff,  a  season-ticket  holder,  had  stepped  from  the  station  platform 
to  the  track  to  reach  his  train,  when  he  was  struck  and  injured  by  a  hand  car. 
The  night  was  dark.  There  was  evidence  that  plaintiff  had  looked  up  and 
down  the  track  before  getting  off  the  pUtform.  Verdict  for  plaintiff.  De- 
fendant's exceptions  overruled. 

In  Wheblock  v.  Boston  &  Ai3any  R.  R.  Co.,  105  Mass.  203  (1870),  it 
appeared  that  plaintiff,  a  passenger,  in  attempting  to  cross  a  track  at  a  station 
to  board  a  train  on  the  further  track,  as  other  passengers  were  doing,  was 
struck  by  a  tram  that  had  given  no  warning  of  its  approach  and  was  running 
at  an  nnosual  rate  of  speed,  and  that  he  did  not  look  before  attempting  to 
cross  the  track  to  see  whether  a  train  was  approaching,  but  that  he  did  look 
in  the  direction  the  train  came  from,  to  identify  a  person  as  an  acquaintance, 
and  his  line  of  vision  embraced  the  track  for  some  distance  and  that  he  neither 
saw  nor  heard  the  approaching  train.  Heid^  that  the  question  of  negligence 
was  for  the  jury,  and  new  trial  ordered. 

On  the  second  trial  of  the  Wheelock  case,  at  April  Term,  1871,  the  jury 
returned  a  verdict  for  defendants. 

See  also  MorbXtAnd  v.  Boston  &  Providence  R.  R.  Co.,  141  Mass.  31 ; 
Cazmkait  v.  Fttchburo,  etc.,  R.  R.  Co.,  161  Mass.  365 ;  June  v.  Boston  & 
Alrany  R.  R.  Co.,  168  Mass.  79,  as  to  persons  injured  at  stations. 

Person  not  Passon^er.^ln  Allbrton,  Adm'z,  v.  Boston  &  Maine  R.  R., 
146  Mass.  241  (1888),  plaintiff's  intestate  'had  alighted  from  a  train  and  left 
the  defendant's  station,  and  while  walking  along  the  highway  started  to  cross 
the  track  along  the  street,  when  she  was  struck  and  killed  by  an  express 
train.  Verdict  directed  for  defendant  Affirmed,  the  Supreme  Court  holding 
that  the  plaintiffs  intestate  had  ceased  to  be  a  passenger  before  the  accident 
which  caused  her  death. 

Ucensee.—'bi  Redigan  v.  Boston  &  Maine  R.  R.,  155  Mass.  44  (1891), 
it  appeared  fhat  plaintiff,  while  walking  along  defendant's  station  platform, 
fell  into  a  hole  in  the  platform  and  was  injured.  She  was  not  a  passenger  but 
was  and  had  for  some  time  been  using  the  station  as  a  short  cut  to  and  from 
her  horme.  Verdict  for  defendant,  and  plaintiff  excepted.  The  Supreme  Court 
held  that  the  trial  judge  was  right  in  directing  verdict  for  defendant  Plaintiff 
was  a  mere  licensee  and  as  audi  assumed  the  risk  of  being  upon  defendant's 
premises. 
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PASSENGER  INJURED  ON  STEAMBOAT— FALLING 
OBJECT— IMPROPER  EVIDENCE.— In  an  action  to  recover 
damagres  for  injuries  sustained  by  plaintiff,  a  passenger  on  defend- 
ants' steamboat,  from  the  falling  upon  his  head  of  a  small  boat  hung 
on  the  larboard  side  and  over  the  lower  deck  of  the  steamboat, 
through  the  alleged  negligence  of  defendants  in  manner  of  hanging 
the  boat  and  in  not  preventing  other  passengers  from  getting  into 
it,  plaintiff  had  judgment  in  the  Superior  Court  and  defendants  al- 
leged exceptions  which  were  sustained  by  the  Supreme  Court  on  the 
ground  of  error  in  admission  of  certain  evidence.  It  was  held  that 
defendants  were  bound  to  the  utmost  care  to  guard  against  injuries 
to  passengers  by  the  falling  of  the  hanging  boat.  Held  also,  that 
whether  plaintiff  exercised  due  care  in  standing  under  the  boat  when 
he  saw  persons  sitting  in  it  was  a  question  for  the  jury  to  deter- 
mine (1). 

The  court  in  discussing  the  exceptions  to  evidence,  said :  "The 
question  put  by  the  defendants  to  one  of  the  witnesses,  whether  in  his 
judgment  the  larboard  boat  was  not  manifestly  to  the  discernment 
of  passengers  of  common  tmderstanding  an  inappropriate  place  for 
passengers  to  be  in,  was  rightfully  excluded,  as  asking  for  an  opinion 
upon  a  subject  which  did  not  require  any  peculiar  skill.or  experience 
to  judge  of,  and  which,  so  far  as  it  was  material,  was  to  be  passed 
upon  by  the  jury.  Perkins  v,  Augusta  Ins.  &  Banking  Co.,  10  Gray, 
312. 

"Evidence  that  passengers  had  been  in  the  habit  of  sitting  in  the 
larboard  boat  so  frequently  and  during  such  a  period  of  time  before 
the  accident  that  the  officers  of  the  steamboat  must  have  known  of  it, 
was  admissible  as  tending  to  show  their  knowledge  of  that  fact,  and 
therefore  competent  upon  the  question  whether  they  took  proper  pre- 
cautions to  prevent  any  danger  which  might  reasonably  be  antici- 
pated from  such  occupation.  It  would  not,  however,  necessarily 
show  that  they  had  any  reason  to  suppose  that  such  occupation  would 
be  dangerous. 

"But  evidence  of  the  disregard  by  passengers  of  the  rules  of  the 
steamboat  in  going  outside  of  the  rails  in  other  parts  of  the  vessel, 
into  the  tarboard  boat,  or  upon  the  hurricane  deck,  had  no  tendency 
to  show  a  use  of  the  larboard  boat  by  the  permission,  or  with  the 
knowledge  of  the  officers,  in  a  manner  dangerous  to  other  passen- 
gers. The  starboard  boat  was  nearer  to  the  railing  and  more  firmly 
supported  than  the  larboard  boat,  and  evidence  as  to  the  use  of  the 
one  had  no  legitimate  bearing  upon  the  question  of  the  use  of  the 

1.    In     C0MMONWBAI.TH    V,    Co*  deck  was  broken  and  a  passeng^er  was 

BURN,  132  Mass.  555  (1882),  defend-  thrown  into  the  water  and  drowned. 

ants  were  found  guilty  under  an  in-  Defendants'     exceptions     overruled. 

dictment,  under  Gen.  St  c.  160,  §34,  Simmons  v.  New  Bedford,  etc.,  Co., 

of    negligence    in   permitting    their  97  Mass.  361  (above  reported),  cited 

steamboat    to    be    overcrowded  and  and    approved    as    to    instructions 

allowing  too  many  passengers  on  the  given  on  the  trial, 
hurricane    deck,    whereby    the    said 


Carrier  of  persons.  441 

other.  If  the  case  had  been  left  as  it  originally  stcxxi  upon  the  ad- 
mission of  evidence  of  the  use  of  both  boats  and  the  hurricane  deck, 
it  might  be  doubtful  whether  the  incompetent  evidence  had  been  so 
distinctly  objected  to  at  the  time  of  its  admission  as  to  entitle  the  de- 
fendants to  a  new  trial.  But  it  further  appears  that,  on  the  subse- 
quent motion  of  the  defendants)  the  presiding  judge  refused  either 
to  strike  out  the  incompetent  evidence,  or  to  instruct  the  jury  to  dis- 
regard it,  or  even  to  instruct  them  that  the  fact  of  passengers  having 
disregarded  the  rules  of  the  steamer  in  respect  to  the  starboard  boat, 
the  rails  or  the  hurricane  deck,  had  no  tendency  to  show  either  any 
license,  remission  or  custom  affecting  the  larboard  boat,  or  any 
danger  of  that  boat's  being  improperly  used  by  passengers.  This 
refusal  was  clearly  erroneous,  and  for  this  reason  the  exceptions 
must  be  sustained."  Opinion  by  Gray,  J.  Supreme  Judicial  Court ^ 
Massachusetts,  October  Term,  1867.     Simmons  V.  New  Bedford, 

Vineyard  ft  Nantucket  Steamboat  Co.,  97  Mass.  361. 


HOLLAND  (Administrator)  v.  LYNN  AND 

BOSTON  RAILROAD  COMPANY. 

Supreme  Judicial  Court,  Massachusetts,  May,  1SS7, 

[Reported  in  144  Mass.  425.] 

DEATH  OF  PERSON  INJURED  ON  STREET  CAR— STATUTE- 
STREET  RAILWAY— LIABILITY.— In  an  action  to  recover  dam- 
ages for  the  death  of  plaintiffs  intestate,  due  to  injuries  received  while 
riding  as  a  passenger  on  one  of  defendant's  street  cars,  judgment  for  de- 
fendant was  affirmed,  it  being  held  that  prior  to  the  Statute  of  1886,  a 
street  railway  company  was  not  liable  to  an  action  of  tort  lor  the  loss  of 
the  life  of  a  person,  w4iether  a  passenger  or  not  a  passenger  (1). 

**ToRT,  by  the  administrator  of  the  estate  of  Julia  Holland,  for  the 
benefit  and  use  of  the  next  of  kin  of  the  said  Julia.  The  declaration 
was  as  follows: 

**Thc  plaintiff  says  that  the  defendant  is  a  common  carrier  of  pas- 
sengers in  the  cities  of  Boston  and  Chelsea,  by  means  of  street  rail- 
way cars  drawn  on  the  defendant's  railway  by  horses ;  that  the  plain- 
tiff's intestate,  on  or  about  the  31st  day  of  August,  1885,  at  the  re- 
quest of  the  defendant,  took  a  seat  in  one  of  the  cars  of  the  defendant, 
to  be  conveyed,  for  a  reasonable  sum  to  the  defendant,  on  said  rail- 
road, in  said  Boston  and  Chelsea,  whereby  it  became  the  duty  of 
said  defendant  to  convey  the  plaintiff's  intestate  safely  on  said  car. 

•   1.    A  similar   decision   was   made     Gunn,  Adm'r,  v.  Cambridge  R.  R. 
on  the  same  day  and  decided  by  the      Co.,  144  Mass.  430. 
Holland    case,    above    reported,    in 
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Yet  the  defendant,  not  regarding  its  duty  in  that  behalf,  wholly 
neglected  so  to  do,  and  by  its  agents  and  servants  so  negligently, 
carelessly  and  unskillfully  managed  said  car,  and  the  horses  which 
drew  the  car,  in  which  the  plaintiff  was  seated,  and  the  said  railway 
of  the  defendant  was  so  unskillfully  and  imperfectly  built  by  the  de- 
fendant, and  was  suffered  by  the  defendant  to  be  in  so  defective  and 
dangerous  a  condition,  that  said  car  several  times  ran  off  the  track  of 
said  defendant,  and  was  dragged  over  the  pavement  of  the  street,  and 
was  so  jolted  as  to  cause  injury  to  the  plaintiff's  intestate,  who,  dur- 
ing all  this  time,  was  in  the  exercise  of  due  care  and  diligence  on  her 
part ;  that  by  reason  of  said  negligence  and  improper  management 
by  said  defendant,  its  agents  and  servants,  the  said  plaintiff's  intestate 
was  severely  injured  in  her  body,  from  which  injuries  so  received  by 
her  she  died,  to  her  great  damage  and  injury,  as  the  plaintiff  sa3rs." 

The  defendant  demurred  to  the  declaration,  assigning  the  follow- 
ing cause  of  demurrer :  ''Because  no  action  lies  in  behalf  of  the  plain- 
tiff against  the  defendant  to  recover  damages  for  the  death  of  the 
said  Julia  Holland." 

The  Superior  Court  sustained  the  demurrer,  and  ordered  judgment 
for  the  defendant ;  and  the  plaintiff  appealed  to  this  court. 

C.  T.  GAI.I.EGHER  and  J.  F.  Wheeler,  for  plaintiff. 

T.  P.  Proctor  and  E.  Tappan,  for  defendant. 

Morton,  Ch.  J.  —  The  question  presented  in  this  case  is  whether, 
prior  to  the  Statute  of  1886,  c.  140,  a  street  railway  company  was 
liable  to  an  action  of  tort,  if,  by  reason  of  its  negligence,  the  life  of  a 
passenger  was  lost.  That  statute  was  passed  after  the  injury  com- 
plained of  in  this  case  and  therefore  has  no  application  to  the  case. 
Kelley  v,  Boston  &  Maine  R.  R.,  135  Mass.  448. 

The  public  statutes  provide  that  "if  by  reason  of  the  negligence  or 
carelessness  of  a  corporation  operating  a  railroad  or  street  railway, 
or  of  the  unfitness  or  gross  negligence  or  carelessness  of  its  servants 
or  agents  while  engaged  in  its  business,  the  life  of  a  passenger,  c^  of 
a  person  being  in  the  exercise  of  due  diligence  and  not  a  passenger 
or  in  the  employment  of  such  corporation,  is  lost,  the  corporation 
shall  be  punished  by  fine  of  not  less  than  five  hundred  nor  more  than 
five  thousand  dollars,  to  be  recovered  by  indictment  prosecuted 
within  one  year  from  the  time  of  the  injury  causing  the  death,  and 
paid  to  the  executor  or  administrator  for  the  use  of  the  widow  and 
children  of  the  deceased."  Pub.  St.  c.  112,  §  212.  Under  this  pro- 
vision a  street  railway  company  is  liable  to  an  indictment  if  a  life  is 
lost  by  reason  of  its  negligence,  or  the  gross  negligence  of  its 
servants. 
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The  same  section  further  provides  that  "if  the  coq>oration  is  a  rail- 
road corporation,  it  shall  also  be  liable  in  damages,  not  exceeding 
five  thousand  nor  less  than  five  hundred  dollars,  to  be  assessed  with 
reference  to  the  degree  of  culpability  of  the  corporation  or  of  its 
servants  or  agents,  and  to  be  recovered  in  an  action  of  tort,  com- 
menced within  one  year  from  the  injury  causing  the  death,  by  the 
executor  or  administrator  of  the  deceased  person,  for  the  use  of  the 
persons  hereinbefore  specified  in  the  case  of  an  indictment." 

It  is  clear  that  this  provision  does  not  apply  to  street  railway  com- 
panies. 

Section  1  of  this  chapter  provides,  that,  in  the  construction  of  this 
and  the  following  chapter,  "the  phrase  'street  railway'  shall  mean  a 
railroad  or  railway  usually  operated  by  animal  power ;  'railroad  cor- 
poration, and  'railroad  company'  shall  mean  the  corporation  which 
lays  out,  constructs,  maintains,  or  operates  a  railroad  operated  by 
steam  power ;  'street  railway  company*  shall  mean  a  corporation  by 
which  a  street  railway  is  constructed,  maintained  or  operated." 

It  is  to  be  observed  that  the  following  chapter,  which  is  the  chapter 
concerning  street  railway  companies,  makes  no  provision  for  an 
action  of  tort  against  such  company,  if  a  life  is  lost  by  reason  of  its 
negligence,  or  the  gross  negligence  of  its  servants. 

The  plaintiff  contends  that  street  railway  companies  are  liable 
to  an  action  of  tort  under  the  Pub.  St.  c.  73,  §  8.  This  provides  that 
"if  the  life  of  a  passenger  is  lost  by  reason  of  the  negligence  or  care- 
lessness of  the  proprietor  or  proprietors  of  a  steamboat  or  stage 
coach,  or  of  common  carriers  of  passengers,  or  by  the  unfitness  or 
gross  negligence  or  carelessness  of  their  servants  or  agents,  such 
proprietor  or  proprietors  and  common  carriers  shall  be  liable  in  dam- 
ages not  exceeding  five  thousand  nor  less  than  five  hundred  dollars, 
to  be  assessed  with  reference  to  the  degree  of  culpability  of  the  pro- 
prietor or  proprietors  or  common  carriers  liable,  or  of  their  servants 
or  agents,  and  recovered  in  an  action  of  tort,  commenced  within  one 
year  from  the  injury  causing  the  death,  by  the  executor  or  adminis- 
trator of  the  deceased  person,  for  the  use  of  the  widow  and  children 
of  the  deceased."  This  is  a  re-enactment,  in  substantially  the  same 
words,  of  the  Statute  of  1881,  c.  199,  which  was  the  first  statute  to 
give  an  actioif  of  tort  for  the  loss  of  life  against  any  common  carriers 
of  passengers. 

It  is  true  that  the  phrase  "common  carriers  of  passengers"  is  broad 
enoQgh  to  include  street  railway  companies ;  but,  when  we  consider 
the  history  and  course  of  legislation  upon  this  subject,  we  are  brought 
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to  the  conclusion  that  this  enactment  was  not  intended  to  include  and 
apply  to  such  companies. 

Railroads  and  other  carriers  of  passeng^ers  were  first  made  liable 
for  damages  for  the  loss  of  life  caused  by  their  negligence  by  the 
Statute  of  1840,  c.  80,  which  provides  that,  "  if  the  life  of  any  person, 
being  a  passenger,  shall  be  lost  by  reason  of  the  negligence  or  care- 
lessness of  the  proprietor  or  proprietors  of  any  railroad,  steamboat, 
stage  coach,  or  of  common  carriers  of  passengers,"  such  proprietors 
or  common  carriers  shall  be  liable  to  a  fine,  to  be  recovered  by  indict- 
ment, for  the  use  of  the  widow  and  children  of  the  deceased."  Under 
this  statute,  clearly,  railroads  were  liable  to  an  indictment  which  could 
be  brought  at  any  time  within  six  years  after  the  injury  causing  the 
death.    Comm.  v.  Boston  &  Worcester  R.  R.,  U  Cush.  512. 

By  the  Statute  of  1863,  c.  414,  railroad  corporations  were  made 
liable  to  indictment  for  the  loss  of  life  of  persons  not  passengers,  and 
it  was  provided  that  ''all  indictments  against  any  railroad  corpora- 
tion for  loss  of  life  shall  be  prosecuted  within  one  year  from  the  in- 
jury causing  the  death."  These  provisions  were  re-enacted  in  the 
General  Statutes,  as  to  railroad  corporations,  in  c.  63,  §§97,  98, 
and  as  to  other  carriers,  in  c.  160,  §34,  which  significantly  omits  rail- 
roads from  the  enumeration  of  carriers  liable  under  it. 

Under  the  General  Statutes  it  was  held  that,  while  indictments 
against  railroad  corporations  must  be  brought  within  one  year,  in- 
dictments against  other  carriers  to  whom  the  statute  applied  might 
be  brought  at  any  time  within  six  years.  Comm.  v.  East  Boston 
Ferry  Co.,  13  Allen,  589. 

It  is  thus  seen  that,  after  the  passage  of  the  general  act  as  to  the 
liability  of  carriers  in  1840,  the  legislature  enacted  special  statutes 
applicable  to  railroad  corporations,  which  were  inconsistent  with  the 
general  act.  The  legislature  could  not  have  intended  that  railroad 
corporations  should  be  liable  under  two  inconsistent  statutes,  cover- 
ing the  same  subject.  The  effect,  therefore,  of  the  later  special  legis- 
lation was  to  repeal  so  much  of  the  Statutes  of  1840  as  applied  to 
railroad  corporation,  or,  in  other  words,  to  take  railroad  corpora- 
tions out  of  the  operation  of  the  earlier  statute. 

The  same  reasoning  applies  in  the  case  of  street  railway  companies. 

By  the  Statute  of  1864,  c.  229,  §§37,  38,  street  railway  com- 
panies were  made  liable  to  indictment  for  the  loss  of  life  of  a  passen- 
ger, or  of  a  person  not  a  passenger ;  and  it  was  provided  that  the  in- 
dictment, as  in  the  case  of  a  steam  railroad  company,  must  be  brought 
within  one  year  of  the  injury.    These  provisions  were  re-enacted  in 
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the  Statute  of  1871,  c.  381,  §§49,  50.  They  were  inconsistent  with 
the  Statute  of  1840,  and  the  effect  was  to  take  street  railway  com- 
panies out  of  the  operation  of  that  statute.  The  Statute  of  1874,  c. 
372,  has  no  bearing  upon  the  case,  as  it  does  not  repeal  the  Statute  of 
1871,  above  cited,  §163,  as  to  the  liability  for  loss  of  life,  being  appli- 
cable only  to  railroad  corporations  operated  by  steam  power,  and,  as 
to  them,  being  a  re-enactment  of  laws  previously  in  force. 

We  come  now  to  the  Statute  of  1881,  c.  199,  which  first  gave  an 
action  of  tort  against  carriers  of  passengers  for  the  loss  of  life.  It  is 
clear  that  the  first  section  does  not  apply  to  street  railway  companies. 
But  it  is  useless  to  discuss  this,  because  the  statute  was  repealed  in  a 
few  months  by  the  same  legislature  which  enacted  it,  and  the  provis- 
ions of  §1  were  embodied  in  the  Public  Statutes,  c.  112,  §212,  in 
a  form  which,  as  we  have  seen  in  the  first  part  of  this  opinion,  in- 
cludes only  steam  railroad  corporations. 

The  third  section,  re-enacted  in  the  Public  Statutes,  c.  73,  §  8,  in 
its  description  of  the  parties  who  are  subject  to  the  statute,  follows 
exactly  the  words  of  the  General  Statutes,  c.  160,  §  34,  and  gives  a 
new  remedy  against  such  parties.  It  was  not  intended  to  enlarge  the 
scope  of  that  provision  of  the  General  Statutes  by  making  different 
persons  or  corporations  subject  to  liability,  but  to  give  an  additional 
remedy  against  the  same  persons.  Being  in  the  same  words  as  the 
previous  statute,  it  should  receive  the  same  construction,  unless  a 
different  intention  is  clearly  shown.  As  we  have  seen,  street  rail- 
way companies,  as  well  as  steam  railroad  corporations,  were  not  with- 
in the  previous  statute.  Each  had  special  provisions  as  to  liability 
for  loss  of  life,  and,  if  the  legislature  had  intended  to  include  them, 
or  either  of  them,  in  the  third  section  of  the  statute,  it  would  have 
been  natural  to  specify  them  in  the  statute. 

Our  construction  is  in  some  degree  confirmed  by  the  passage  of 
the  Statute  of  1886,  making  street  railway  companies  liable  in  actions 
of  tort,  a  statute  which  was  unnecessary  if  they  were  already  so 
liable  (1). 


1.  The  Statute  of  1886,  c.  140,  is 
as  follows:  "If  by  reason  of  ^e  neg- 
ligence or  carelessness  of  a  corpora- 
tion operating  a  street  railway,  or  of 
the  unfitness  or  g^oss  negligence  or 
carelessness  of  its  servants  or  agents, 
while  engaged  in  its  business,  the  life 
of  a  passenger  or  of  a  person,  being 
in  the  exercise  of  due  diligence,  and 
not  a  passenger  or  ii>  the  employment 


of  such  corporation,  is  lost,  the  cor- 
poration shall  be  liable  in  damages 
not  exceeding  five  thousand,  nor  less 
than  five  hundred  dollars,  to  be  as- 
sessed with  reference  to  the  degree 
of  culpability  of  said  corporation  or 
of  its  servants  or  agents,  and  to  be 
recovered  in  an  action  of  tort  com- 
menced within  one  year  from  the  in- 
jury causing  the  death,  by  the  exec- 


446  AMERICAN  NEGLIGENCE  CASES. 

For  these  reasons  we  are  of  opinion  that,  prior  to  the  Statute  of 
1886,  a  street  railway  company  was  not  liable  to  an  action  of  tort  for 
the  loss  of  the  life  of  a  person,  whether  a  passenger  or  not  a  pas- 
senger. 

Judgment  affirmed. 

NoTB  OP  Massachusbtts  Cases  RbitATikg  to  Persons   Imjursd  on 
Street  Cars. 

Riding  on  Front  Flat/orfn,---!!!  Maguire  v,  Mn>Di,ESBX  R.  R.  Co.,  115 

Mass.  239  (1874),  it  appeared  that  plaintiff  was  riding  on  the  front  platform  of 
one  of  defendant's  street  cars,  and  as  the  car  was  going  down  a  declivity 
the  driver  pulled  up  short  and  plaintiff  was  thrown  from  the  car  and  his  arm 
was  injured.  There  was  a  finding  for  plaintiff  and  defendant  alleged  excep- 
tions. The  Supreme  Court  sustained  defendant's  exception  to  trial  court's 
refusal  to  rule  out  evidence  as  to  driver's  carelessness  at  other  times. 

In  Wii«i3,  Adm'z,  v.  Lynn  &  Boston  R.  R.  Co.,  129  Mass.  351  (1880),  it 
appeared  that  plaintiffs  intestate  got  on  the  front  platform  of  defendant's 
street  car,  and  when  the  car  approached  a  drawbridge  sat  down  on  the  plat- 
form with  his  feet  on  the  step.  He  was  told  by  the  driver  that  he  had  better 
not  sit  in  that  place  as  it  was  unsafe  and  against  the  rules  of  the  defendant 
There  were  notices  in  the  car  fort>idding  passengers  riding  on  front  platform. 
Finally  the  deceased  fell  from  the  car  and  was  injured.  Held,  that  plaintiff's 
intestate  was  not  in  the  exercise  of  due  care.  Judgment  on  verdict  for  de- 
fendant 

The  court  distinguished  the  case  Irom  that  of  MebseIi  v.  Lynn  &  Boston 
R.  R.  Co.,  90  Mass.  234  (1864),  the  plaintiff  in  that  case  having  paid  his  fare 
and  being  told  by  the  conductor  to  go  on  the  iront  platform  with  the  driver 
and  five  or  six  other  persons.  He  was  thrown  off  while  the  car  was  turning 
a  corner  at  unusual  speed,  and  when  he  was  standing  up  and  holding  on  to 
an  iron  railing,  and  the  court  properly  refused  to  rule,  as  matter  of  law,  tihat 
he  was  not  in  the  exercise  of  due  care. 

In  the  Meessi,  case  judgment  for  plaintiff  for  $3,500  was  affirmed. 

In  O'NEiirL  V.  Lynn  &  Boston  R.  R.  Co.,  155  Mass.  371  (1892),  plaintiff 

boarded  the  front  platform  of  a  street  car  and  while  the  same  was  in  motion 
fell  off  or  was  pushed  off  by  the  driver.  There  was  a  verdict  for  defendant 
Plaintiff  excepted  to  the  admission  in  evidence  of  a  rule  of  defendant  posted 
in  the  cars  forbidding  persons  riding  on  the  front  platform.  Held,  that  this 
was  properly  admitted  and  that  a  railway  corporation  may  make  all  reason- 
able regulations  for  the  safety  and  comfort  of  its  passengers. 

In  HoiXAND  V,  West  End  Strsbt  R*y  Co.,  155  Mass.  387  (1892),  plaintiff 
who  boarded  the  front  platform  of  a  street  car,  while  he  was  intoxicated,  fell 

utor  or  administrator  of  the  deceased  But   no   executor   or    administrator 

person,  for  the  use  of  the  widow  and  shall  for  the  same  cause,  avail  him- 

children    of   the   deceased,  in    equal  self  of  more  than  one  of  llie  remedies 

moieties;  or  if  there  are* no  children,  given  by  this  act  and  §212  of  a  112 

to  the   use  of  the  widow;   or  if   no  of  the  Public  Statutes." 
widow,  to  the  use  of  the  next  of  kin. 
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off  the  pbtform  aiHl  was  injured.  Held,  tiiat  a  verdict  for  defendant  was 
properly  directed,  the  evidence  showing  that  plaintiff  did  not  exercise  due 
care,  and  that  his  intoxicated  condition  contributed  to  fhe  injury. 

BSAi;  V.  Lowsix  &  Dracut  Strbbt  R'y  Co.,  157  Mass.  444  (1892),  was 
an  action  for  damages  for  injuries  to  plaintiff  while  riding  on  the  front  plat- 
form of  an  electric  car.  There  was  a  verdict  for  defendant  and  plaintiff 
excepted  to  tlie  charge  of  the  trial  court  relating  to  the  law  of  due  care  re- 
quired of  passengers  on  electric  street  cars.  Held,  that  the  question  whether 
plaintiff  exercised  due  care  was  properly  left  to  the  jury. 

In  Wzi,TON  V,  MiDDLBSBX  R.  R.  Co.,  125  Mass.  130  (1878),  judgment  for 
plaintiff  for  $500  was  affirmed.  It  appeared  that  in  July,  1868,  plaintiffs 
daughter,  about  13  years  of  age,  by  invitation  of  the  driver  of  one  of  defend- 
ant's street  cars,  got  on  the  front  of  the  car,  and  was  thrown  off  or  fell  off  and 
was  injured,  by  reason  of  the  driver  failing  to  stop.  A  previous  action  for 
the  injury  to  plaintiffs  daughter  was  held  not  to  be  a  bar  to  the  action  by 
plaintiff  for  loss  of  services  of  his  daughter.  The  previous  suit  for  the  injury 
to  the  child  resulted  in  judgment  for  plaintiff  for  $5,000.  Wilton  v.  VLld- 
DtxsBZ  R.  R.  Co.,  107  Mass.  108. 

Riding^  on  Rear  Plat/orm.^ln  Brightman,  Adm'r,  v.  Union  Strsbt  R'y 
Co.»  le?  Mass.  113  (1896),  it  appeared  that  plaintiffs  intestate,  aged  albout 
eight  years,  jumped  on  the  steps  of  the  rear  platform  oi^  one  of  defendant's 
horse  cars,  and  subsequently  jumped  off  and  received  injuries  from  which 
he  died.  Verdict  directed  for  defendant.  Exceptions  by  plaintiff.  The  Su- 
preme Court  held  that  th$  fall  of  the  plaintiffs  intestate  was  not  due  to  his 
being  allowed  to  remain  on  the  steps  of  the  car.  It  was  caused  by  his  volun- 
tarily jumping  off  when  the  car  was  in  motion.  It  was  not  a  part  of  defend- 
ant's doty  to  prevent  a  passenger  from  leaving  the  car  while  in  motion,  still 
less  to  prevent  a  trespasser  from  doing  so.    Exceptions  overruled. 

See  also,  as  to  persons  riding  on  platforms  of  street  cars,  Gahagan  v.  Bos- 
ton &  LowBUf  R.  R.  Co.,  1  Allen,  187  ;  Comm.  v.  B&ockton  Strbet  R.  R. 
Co.,  143  Mass.  501. 

SioMding  on  Steps  of  Open  Street  Car.— Lapointb  v.  Middusbz  R.  R. 
Co.,  144  Mass.  18  (1887),  was  an  action  for  damages  for  an  injury  to  plaintiff, 
whOp  while  standing  between  the  seats  of  a  crowded  open  street  car,  was 
tiirown  from  the  car  as  the  same  was  rounding  a  curve.  The  trial  court  re- 
fused to  rule  diat  plaintiff  was  not  in  the  exercise  of  due  care  under  the  cir- 
cumstances. There  was  a  verdict  for  plaintiff.  Defendant  excepted,  which 
exception  was  overruled. 

The  court  cited  BlBBsn  v.  Lvnn  &  Boston  R.  R.  Co.,  8  Allen,  231, 
and  WiLid  V,  Lynn  &  Boston  R.  R.  Co.,  129  Mass.  351,  distinguishing  the 
latter  case  from  <the  LafoinT9  case,  the  WiU3  case  showing  that  the  plain- 
tiff occupied  a  position  on  the  front  platform  against  the  rules  of  the  railroad 
company,  while  in  the  Lapointb  case  the  conductor  called  out  that  there 
was  no  room  in  Ihe  car  except  for  people  to  stand  up. 

See  also  Wzi,DS  v.  Lynn  &  Boston  R.  R.  Co.,  163  Mass.  533  (riding  on 
step  of  car). 

Derailment  of  Street  Car.^TzttAL  and  wifB  v.  Middlsssz  R.  R.  Co., 
109  Mass.  396  (1872;,  was  an  action  for  damages  for  injuries  sustained  by  the 
female  plaintiff  by  reason  of  the  street  car,  on  which  she  was  a  passenger, 
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being  thrown  off  the  track.  The  accident  happened  on  a  Sunday,  plaintiff 
having  returned  from  a  Spiritualist  camp  meeting.  On  the  trial  defendants 
requested,  among  other  requests^  a  ruling  that  plaintiffs  could  not  recover 
because  they  were  travellinfr  on  Sunday,  and  had  failed  to  s^how  it  waft  for 
necessity  or  charity,  which  was  refused.  Verdict  and  judgment  for  plaintiffs 
for  $5,000.  On  appeal  judgment  affirmed.  The  court  'held  that  question  of 
Sunday  travelling  raised  in  the  case  was  for  jury  to  determine.  The  legality 
of  defendants'  contract  with  plaintiff  did  not  depend  upon  validity  of  defend- 
ants* lease  of  track  of  another  railroad.  The  fact  of  a  car  running  off  the 
traok  is  presumptive  evidence  of  negligence,  which  defendants  must  rebut  by 
showing  that  the  accident  was  caused  without  fault  on  their  part 

Struck  by  Electric  Car.— Crbambr  v,  V/nsT  End  Strbbt  R'y  Co.,  156  Mass. 
320  (1892),  was  an  action  for  damages  for  death  of  tplaintiffs  intestate,  who 
was  strtKk  and  killeKl  by  an  electric  car  while  crossing  track  after  he  had 
alighted  from  another  car.  Held,  that  the  evidence  failed  to  show  due  care 
on  part  of  •deceased  and  verdict  was  rightly  directed  for  defendant. 

Injured  on  Street  Car. — In  Qusstsd  v.  Nbwbu&ypo&T  &  Ambsburt 
HoRSB  R.  R.  Co.,  127  Mass.  204  (1879),  an  action  for  damages  for  injuries 
sustained  by  plaintiff  on  one  of  defendant's  cars,  the  ^declaration  contained  two 
counts,  the  first  setting  forth  that  the  injury  was  caused  by  defendant's  serv- 
ants; and  the  second  that  it  was  caused  by  the  lessee  of  the  railroad,  who  was 
operating  the  same  at  the  time  of  the  injury.  On  the  trial  plaintiff  was  non- 
suited on  the  ground  that  the  injury  not  being  caused  by  the  defendant  cor- 
poration, the  latter  was  not  liable.  On  exceptions  by  plaintiff  the  Supreme 
Court  held  that  an  injured  person  may  have  a  right  of  action  against  either 
the  owner  or  lessee  of  a  railroad,  and  that  the  charter  of  the  defendant  cor- 
poration rendered  it  liafble.    New  trial  granted. 

See  also  VAUUfTiNB  v.  Middi^bsez  R.  R.  Co.,  137  Mass.  28  (injured  on 
street  car). 

TODD  V.  OLD  COLONY  AND  FALL  RIVER 

RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts y  October^  t86j. 

[Reported  in  7  Allen,  207.] 

PASSEN'GER'S  arm  protruding  PROM  CAR  WINDOW- 
CONTRIBUTORY  NEGLIGENCE.— In  an  action  to  recover  damages 
for  injuries  sustained  by  a  passenger  on  a  train  by  the  swinging  of  an 
unfastened  door  of  another  car  standing  upon  a  track  parallel  to  that 
over  which  he  is  riding,  where  it  appeared  from  the  passenger's  own 
testimony  that  his  elbow  extended  through  the  open  window,  beyond  the 
place  where  the  sash  would  have  been  if  the  window  had  been  shut,  it 
was  held  tfhat  it  was  the  duty  of  the  court  to  rule  that  the  passenger's 
own  negligence  prevented  recovery,  and  to  withdraw  the  case  Irom  the 
jury. 

Tort  to  recover  damages  for  an  injury  received  by  plaintiflF  while 

travelling  as  a  passenger  in  defendants'  cars.   Judgment  Jor  defend- 
ants. 
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''At  the  new  trial  of  this  case  in  this  court*  before  Chapman,  J., 
after  the  decision  reported  in  8  Allen,  18,  it  appeared  by  plaintiff's 
own  testimony  that  at  the  time  of  receiving  the  injury  his  left  arm 
was  resting  on  the  base  of  the  window  frame  of  the  car,  the  sash 
being  raised,  and  that  his  elbow  extended  outward,  beyond  the  place 
where  the  sash  would  have  been  if  the  window  had  been  shut. 
Plaintiff  was  injured  by  a  hasp  upon  the  swinging  door  of  a  freight 
car,  which  struck  plaintiff's  arm  just  below  the  elbow. 

''The  judge  ruled  that  the  burden  was  on  the  plaintiff  to  prove  that 
he  used  due  care,  and  that  defendants  were  guilty  of  negligence ;  that 
defendants  were  bound  to  use  reasonable  care  adapted  to  the  circum- 
stances of  the  case;  that  the  means  of  conveyance  employed  by  them, 
being  instruments  of  great  power  and  moving  with  great  speed,  re- 
quired an  increase  of  care  on  their  part ;  and  that  the  same  facts  re- 
quired a  corresponding  increase  of  care  by  plaintiff,  when  he  used 
such  means  of  conveyance;  that  passengers  in  railroad  cars  are 
bound  to  occupy  the  places  provided  for  their  convenience  and 
safety  by  the  carriers,  and  that  it  is  negligence  in  them  to  occupy 
exposed  positions  which  have  not  been  provided  or  designed  for  such 
occupation;  and  that  plaintiff  was  guilty  of  negligence  in  placing 
his  arm  in  the  window,  so  that  his  elbow  extended  outwards  beyond 
the  window  sash,  so  as  to  come  in  collision  with  a  substance  outside 
the  cars ;  and  he  directed  the  jury  to  find  a  verdict  for  defendants, 
which  they  accordingly  did. 

"The  plaintiff's  counsel  contended  that  there  was  evidence  from 
plaintiff,  and  from  other  sources,  as  to  the  mode  in  which  the  injury 
was  occasioned,  the  nature  and  direction  of  the  wounds,  the  effect 
produced  by  the  collision,  the  motion  and  oscillation  of  the  cars,  the 
position  of  the  freight  car,  door,  etc.,  which  tended  to  prove  that 
plaintiiTs  elbow  was  inside  the  sash  of  the  window  at  the  time  of  the 
collision,  and  which  should  be  submitted  to  the  jury ;  but  the  judge 
ruled  otherwise.    The  plaintiff  alleged  exceptions/' 

J.  J.  Clarkb,  for  plaintiff. 

J.  G.  Abbott  and  H.  C.  Hutchins,  for  defendants. 

Blg^loWf  Ch.  J. — There  was  no  controversy  at  the  trial  concern- 
ing the  position  of  the  plaintiff's  arm.  His  own  testimony  shows 
that  it  was  resting  on  the  sill  of  the  window  of  the  car,  and  that  a 
portion  of  it,  when  the  injury  was  inflicted,  was  beyond  the  sash,  so 
as  to  be  outside  of  the  external  surface  of  the  window.  Nor  was  there 
any  doubt  or  dispute  that  if  the  plaintiff  had  kept  himself  entirely 

within  the  limits  of  that  part  of  the  car  intended  for  and  appropriated 
iz — ^29 
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to  passengers,  the  accident  which  occasioned  the  .injury  would  not 
have  happened.  It  was  the  plaintiff's  own  act  which  contributed  to 
the  injury.  On  these  admitted  facts,  the  ruling  of  the  court  that  the 
plaintiff  was  not  entitled  to  recover  is  fully  sustained  by  the  previous 
decision  in  this  case,  3  Allen,  18,  21,  and  by  the  several  cases  there 
cited.  The  reasons  which  influenced  our  minds  in  setting  aside  the 
former  verdict,  and  which  are  concisely  stated  by  the  learned  judge 
as  the  ground  of  his  ruling  at  the  last  trial,  on  further  consideration 
approve  themselves  to  our  most  deliberate  judgment 

It  is  a  mistake  to  suppose  that,  in  directing  a  verdict  for  the  de- 
fendants, the  legitimate  province  oi  the  jury  was  invaded  by  the 
court.  Against  any  such  interference  we  should  most  scrupulously 
guard.  A  wise  and  impartial  administration  of  justice,  as  well  as 
the  express  provision  of  the  statute,  (Gen.  St.  c.  115,  sec.  5),  require 
that  the  decision  of  controverted  questions  of  fact  should  be  left  to 
the  free  and  unbiased  judgment  of  jurors.  But  considerations  of  this 
nature  have  no  application  to  cases  like  the  one  at  bar.  Upon  the 
point  on  which  th«  case  was  disposed  of  by  the  court,  there  were  no 
facts  in  dispute,  nor  did  the  court  undertake  to  determine  whether 
evidence  was  true  or  false.  It  was  solely  on  the  legal  effect  of  ad- 
mitted facts  that  the  Qourt  pronounced  its  judgment.  On  this  it 
was  not  only  the  province  but  the  imperative  duty  of  the  court  to  de- 
termine. Gavett  V,  Manchester  &  Lawrence  R.  R.  Co.,  16  Gray, 
BOl  (1).    Denny  v.  Williams,  B  Allen,  15. 

Judgment  on  the  verdict. 

1.    Gavbtt  V,  Manchbstbr  &  IAWRSNC9  R.  R.  Cc,   16  Gray,  501, 
is  reported  in  3  Am.  Neg.  Cas.   742. 
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MCELROY  AND  WIFE  V.  NASHUA  AND  LOWELL 

RAILROAD  CORPORATION. 

Supreme  Judicial  Courts  Massachusetts^  October  Temiy  1849. 

[Reported  in  4  Gush.  400.] 

CARRI'ER  OF  PASSENGERS.— The  proprietors  of  a  railroad,  as  passen- 
ger carriers,  are  bound  to  the  mast  exact  care  and  diligence,  not  only  in 
the  management  of  their  trains  and  cars,  but  also  in  the  structure  and 
care  of  their  track,  and  in  all  the  subsidiary  arrangements  necessary  to 
the  safety  of  passengers  (1). 

CARELESS  SWITCHING  OF  TRAIN— PASSENGER  INJURED.— 
A  railroad  company  is  responsible  for  an  injury,  sustained  by  a  passenger 
in  their  cars,  in  consequence  of  the  careless  management  of  a  switch,  by 
which  another  railroad  connects  with  and  enters  upon  their  road,  although 
the  switch  is  provided  by  the  proprietors  of  the  other  road,  and  attended 
by  one  of  their  servants,  alt  their  expense. 

Action  on  the  case  to  recover  damages  of  defendants,  for  an  in- 
jury alleged  to  have  been  sustained  by  the  female  plaintiff,  while 
riding  as  a  passenger  in  defendants'  cars  from  Lowell  to  Nashville. 
The  case  was  submitted  to  the  court  upon  an  agreed  statement  of 
facts.    JudgmcfU  for  plaintiff. 

The  defendants  are  common  carriers,  carrying  passengers  for  hire 
between  the  above-mentioned  places,  and  the  female  plaintiff  had 
taken  her  passage,  and  paid  the  fare,  from  Lowell  to  Nashville,  in 
the  evening  train  of  the  defendants. 

By  section  13  of  the  act  of  incorporation  granted  to  the  defendants 
by  the  legislature  of  New  Hampshire,  power  was  reserved  to  author- 


1.  Derailment  of  TVain — Contract 
Ticket^-^lsL  Hartan  v,  Bastsrn  R. 
R.  Co.,  114  Mass.  44  (1873),  it  was 
held,  in  an  action  against  defendant 
for  damages  for  injuries  sustained  in 
a  derailment  of  the  train  on  which 
plaintiff  was  travelling,  that  plaintiff, 
in  order  to  recover  against  defendant, 
mtist  base  his  claim  upon  some  obli- 
gation of  contract  arising  from  the 
purchase  of  his  tickets,  the  tickets, 
although  connected,  indicating  upon 
their  face  a  separate  service  by  three 
different  roads.  Each  ticket  bore  the 
name  of  defendant    The  obvious  im- 


port of  such  a  transaction  is  that  the 
tickets,  for  passage  upon  roads  be- 
yond its  own  line,  are  sold  by  the 
first  road  as  agent  for  the  others. 
The  obligations  and  responsibilities 
of  a  carrier  of  persons,  over  other 
roads  than  its  own,  are  not  thereby 
assumed,  unless  its  relation  to  those 
roads,  by  contract  or  otherwise,  is 
such  as  to  confer  or  at  least  to  con- 
sist with,  that  character.  Judgment 
on  verdict  for  defendant. 

See  alflo  Hosbcer  v.  Oi«d  CoIiONY 
R.  R.,  156  Mass.  506  (expressman  in- 
jured in  derailment). 


452  American  Negligence  Cases. 

izc  any  other  railroad  corporation  to  connect  with,  enter  upon  and 
use  the  Nashua  and  Lowell  railroad,  at  a  point  where  the  Concord 
railroad  was  afterwards  made  to  enter  upon  the  same,  and  at  the  point 
where  the  alleged  injury  was  incurred.  After  the  incorporation  of 
defendants,  the  legislature  of  New  Hampshire  also  incorporated  the 
Concord  Railroad  Corporation,  and  granted  them  the  right  to  con- 
nect with  and  enter  upon  and  use  the  Nashville  and  Lowell  railroad, 
at  the  point  where  they  did  enter  the  same,  and  where  the  accident 
happened. 

The  Concord  Railroad  Corporation,  in  accordance  with  the  powers 
thus  granted,  made  a  switch  and  connecting  track  in  the  defendants' 
road,  so  as  to  pass  to  and  from  the  same,  and  entered  thereon  and 
placed  a  switchman  there,  to  let  the  Concord  cars  pass  on  and  of!  the 
road.  This  switchman,  at  the  time  of  the  accident,  and  ever  before, 
was  the  servant  of  the  Concord  Railroad  Corporation,  and  was  in 
no  wise  the  servant  of  defendants,  or  in  any  manner  under  their  au- 
thority or  control.  By  an  arrangement  between  the  two  corporations, 
defendants  hauled  the  cars  of  the  Concord  Railroad  Corpora- 
tion over  their  road  to  Lowell,  after  they  had  entered  thereon,  and 
also  hauled  them  back  ftx)m  Lowell  to  a  point  about  a  fourth  of  a 
mile  below  the  junction  of  the  Concord  railroad,  and  there  detached 
them  and  went  on  over  the  switch  to  the  end  of  their  road,  leaving 
the  Concord  train  to  follow  by  force  of  the  momentum  previously 
given  to  them,  but  at  so  slow  a  speed,  as  to  arrive  at  the  switch  after 
the  defendants'  train  had  passed,  and  then  to  be  switched  off  by  the 
switchman  upon  the  Concord  railroad. 

On  the  evening  in  question,  the  Concord  train  was  detached  as 
usual,  and  the  defendants'  train,  in  the  rear  car  of  which  the  female 
plaintiff  was,  passed  on,  and  the  engine,  tender,  and  forward  car 
passed  over  the  switch  in  safety,  but  by  the  carelessness  of  the 
switchman,  the  switch  became  changed,  so  that  defendants'  baggage 
car,  and  the  passenger  car  above  mentioned,  were  turned  off  upon 
the  Concord  railroad,  and  broken  from  the  forward  cars,  and  there- 
by and  thereon  the  injury  was  occasioned  for  which  this  action  was 
brought. 

The  defendants  were  incorporated  by  the  legislature  of  New 
Hampshire,  to  build  that  part  of  their  railroad  which  lies  in  that  State, 
and  by  the  legislature  of  this  commonwealth,  to  build  that  portion 
of  their  road  which  is  in  this  State ;  and  the  two  corporations  w«re 
afterwards  united  by  acts  of  the  legislatures  of  this  commonwealth 
and  New  Hampshire.  The  point  where  the  accident  happened  is  in 
New  Hampshire. 

The  question  of  damages  only  was  submitted  to  the  jury,  and  a 
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verdict  taken  by  consent  for  the  plaintiff  upon  the  facts  as  above 
stated,  subject  to  the  opinion  of  the  whole  court. 

J.  G.  Abbott,  for  plaintiff. 

T.  Whntworth,  for  defendants. 

Shaw,  Ch.  J.  -  The  court  are  of  opinion,  upon  the  facts  agreed, 
that  the  defendants  are  liable  to  the  plaintiffs  for  the  damage  sus- 
tained by  the  wife,  whilst  travelling  in  their  cars.  As  passenger  car- 
riers, the  defendants  were  bound  to  the  most  exact  care  and  diligence, 
not  only  in  the  management  of  the  trains  and  cars,  but  also  in  the 
structure  and  care  of  the  track,  and  in  all  the  subsidiary  arrangements 
necessary  to  the  safety  of  passengers.  The  wife  having  contracted 
with  the  defendants  and  paid  fare  to  them,  the  plaintiffs  had  a  right 
to  look  to  them,  in  the  first  instance,  fbr  the  use  of  all  necessary  care 
and  skill.  The  switch  in  question,  in  the  careless  or  negligent  man- 
agement of  which  the  damage  occurred,  was  a  part  of  the  defendants' 
road,  over  which  they  must  necessarily  carry  all  their  passengers ; 
and  although  provided  for  and  attended  by  a  servant  of  the  Concord 
Railroad  Corporation,  and  at  their  expense,  yet  it  was  still  a  part  of 
the  Nashua  and  Lowell  railroad,  and  it  was  within  the  scope  of  their 
duty  to  see  that  the  switch  was  rightfully  constructed,  attended  and 
managed,  before  they  were  justified  in  carrying  passengers  over  it. 
Had  the  action  been,  in  form,  on  the  implied  contract  of  the  defend- 
ants, in  undertaking  to  carry  a  passenger,  to  have  a  safe  road,  and 
apply  and  use  all  necessary  skill,  the  liability  of  the  defendants  might 
have  been  more  clear  and  manifest ;  but  the  duty  is  the  same,  and  in 
most  cases  of  this  kind  of  carelessness,  negligence  or  want  of  due 
skill,  in  the  performance  of  duty  undertaken  to  be  done  for  hire  and 
reward,  it  is  at  the  election  of  the  plaintiff  to  declare  in  assumpsit,  and 
rely  on  the  promise,  or  to  declare  in  tort,  and  rest  on  the  breach  of 
duty.  Whether  the  plaintiffs  might  have  maintained  an  action  on  the 
case  against  the  Concord  Railroad  Corporation  for  the  negligence  of 
their  servant,  or  whether  the  defendants  may  have  a  remedy  over 
against  the  Concord  Railroad  Corporation,  by  the  terms  of  the  stat- 
ute under  which  the  latter  were  allowed  to  come  on  to  the  defend- 
ants' road,  or  by  the  terms  of  their  contract,  we  give  no  opinion. 
Waland  v.  Elkins,  1  Stark.  272  (1). 

Judgment  on  the  verdict  for  the  plaintiffs. 


1.     In  WnX^AND  V,  BlJONS,  Holt, 
227;    8.C.,  IMM.     WaX^AND  V.  ^KIMS, 

1  Surk.  272,  it  appeared  that  A  and 
B  were  partners  in  the  business  of 
public  carriers;  by  contract  between 
them,  A  found  horses  and  drivers  for 
certain  stages,  and  B  supplied  them 
for  the  remaining  stages:  Held,  that 
they  were,  notwithstanding  this  divi- 


sion of  the  concern  between  them, 
responsible  for  the  misconduct  and 
negligence  of  their  drivers  and  serv- 
ants throughout  the  whole  distance, 
and  it  was  no  defense  to  B  tliat  the 
servant  by  whom  an  injury  was  com- 
mitted, was  a  special  servant  of  A, 
and  hired  and  paid  by  A  alone. 
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HICKEY  V.  BOSTON  AND  LOWELL 
RAILROAD  COMPANY. 

Supreme  Judicial  Court,  Massachusetts,  January  Term^  1867. 

[Reported  in  96  Mass.  429.] 

STANDING  UPON  PLATFORM  OF  MOVING  TRAIN— CONTRIB- 
UTORY NEGLIGENCE.— Where  a  passenger  on  a  railroad  train  vol- 
untarily stands  upon  the  platform  of  a  car,  while  the  train  is  in  motion, 
and  is  injured  while  on  the  platform,  he  cannot  recover  against  the  rail- 
road company  (1). 

"Tort  to  recover  damages  for  a  personal  injury  sustained  by 
Thomas  Hickey,  the  plaintiff's  intestate,  while  riding  upon  a  pas- 
senger car  of  the  defendants. 

"At  the  trial  before  Chapman,  J.,  there  was  evidence  tending 
to  show  that  the  defendants  were  in  the  habit  of  running  a  pas- 
senger train  from  Boston  to  Wobum  Centre  and  back;  that  they 
had  a  smoking  car  which  ran  in  front  of  the  other  passenger  cars ; 
that  about  five  hundred  feet  before  coming  into  the  station  in  Wo- 
bum Centre  the  smoking  car  was  disconnected  from  the  other  pas- 
senger cars,  and  the  engine  and  smoking  car  switched  off  upon  a 
side  track,  while  the  other  passenger  cars  would  continue  upon 
the  main  track  until  they  reached  the  station;  that  there  was  also 
another  side  track  for  freight,  between  the  place  of  uncoupling  the 
smoking  car  from  the  other  passenger  cars  and  the  station,  the 
switch  for  which  was  left  unfastened,  and  when  unfastened  the  rails 
were  liable  to  be  moved  from  their  proper  place  by  the  passing  of 
an  engine ;  that  on  the  occasion  in  question  the  engine  and  smoking 
car  ran  off  upon  the  wrong  track  in  consequence  of  the  displace- 
ment of  the  rail  and  switch,  and  a  part  kA  the  smoking  car  was 
thrown  across  the  main  track ;  and  that  Thomas  Hickey  had  been 
riding  in  the  smoking  car,  and  just  before  it  was  uncoupled  he  left 
it  and  with  other  passengers  stepped  upon  the  front  platform  of  the 
passenger  car,  with  the  intention  of  riding  in  that  position  into  the 
station.  The  passenger  car  was  proceeding  at  the  rate  of  about  five 
miles  an  hour,  and  ran  against  the  smoking  car  while  Hickey  and 
others  were  in  that  position,  and  this  collision  caused  an  accident 
by  which  both  of  Hickey's  legs  were  broken,  and  he  soon  after- 

1.    See   also    Buchbr  v.  Pitchburg  R.  R.  Co.,    131  Mass.  156  (plat- 
form of  train). 
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wards  died.  He  went  from  the  smoking  car  to  the  platform  of  the 
passenger  car  in  order  to  avoid  the  inconvenience  and  delay  which 
would  be  occasioned  by  remaining  in  the  smoking  car.  The  evi- 
dence tended  to  show  that  the  collision  was  caused  by  the  negli- 
gence of  the  defendants  in  the  management  of  the  switch. 

"The  plaintiff  offered  to  show  that  it  had  been  the  practice  of 
passengers  on  the  train,  in  the  smoking  car,  to  come  out  of  that 
car  just  before  it  was  uncoupled,  and  go  upon  the  platform  of  the 
forward  passenger  car;  and,  after  the  smoking  car  and  engine  had 
been  uncoupled  and  switched  off,  to  ride  into  the  station  in  that 
position ;  that  this  had  been  the  practice  for  a  long  time  prior  to  the 
time  of  the  accident,  and  that  it  was  so  at  that  time ;  that  this  was 
done  with  the  knowledge  and  consent  and  by  the  permission  of  the 
authorized  mans^ers  of  the  train,  and  of  the  conductor  of  the  same ; 
that  the  practice  was  known  to  the  superintendent  and  directors  of 
the  road,  and  that  the  conductor  and  brakeman  were  on  the  plat- 
form with  Hickey  at  the  time  of  the  accident,  and  did  not  object  to 
his  remaining  there. 

"The  plaintiff's  counsel,  on  inquiry  from  the  court,  and  in  further 
discussion  of  the  matter,  stated  that  he  proposed  to  show  an  ex- 
press permission  and  consent  to  such  practice  or  custom  by  the 
conductors  and  brakemen,  but  only  an  implied  one  from  the  super- 
intendent and  directors  of  the  road ;  that  the  platform  of  the  pas- 
senger car  was  constructed  in  the  ordinary  way  and  form  of  such 
cars ;  that  the  plaintiff  was  accustomed  to  ride  over  the  said  route, 
and  was  acquainted  with  the  alleged  practice  and  custom;  that  if 
he  had  remained  in  the  smoking  car  he  would  have  been  switched 
off  on  a  side  track,  delayed,  and  finally  only  carried  to  the  rear  end 
of  the  passenger  car ;  that,  when  uncoupled,  the  passenger  car  had 
only  momentum  enough  to  carry  it  into  the  station,  and  could  be 
easily  managed  by  the  brakes;  that  the  distance  in  was  so  short 
that  there  was  no  time  or  occasion  to  go  in  and  take  a  seat  in 
the  passenger  car;  and  that,  under  the  circumstances,  the  platform 
was  not,  as  a  matter  of  fact,  a  dangerous  place  in  which  to  ride 
into  the  depot,  under  all  the  existing  circumstances  of  the  case. 

"The  judge  ruled  that  the  evidence  was  not  material  or  admis- 
sible, unless  it  should  go  so  far  as  to  prove  that  the  platform 
was  a  place  provided  by  the  directors  or  superintendent  for  pas- 
sengers to  ride  upon;  that  it  is  so  well  known  to  be  a  dangerous 
place  for  passengers  to  ride  upon,  that  they  occupy  it  at  their  own 
risk ;  and  it  is  careless  to  ride  there,  even  though  the  conductor  and 
brakemen  know  the  fact,  and  do  not  say  anything  about  it  to  the 
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passengers,  or  if  they  consent  to  it,  and  though  the  superintendent 
and  directors  know  that  such  is  the  practice,  and  do  not  take  action 
necessary  to  break  it  up ;  that  if  the  jury  should  find  from  this  non- 
interference  that  there  was  an  impUed  license  from  the  directors 
or  superintendent  to  the  plaintiff  to  stand  on  the  platform,  yet,  if 
nothing  more  was  shown,  it  was  a  license  to  stand  there  at  his  own 
risk,  there  being  no  evidence  that  there  were  not  vacant  seats  in- 
side the  car. 

"Upon  this  ruling  the  plaintiif  did  not  desire  to  go  to  the  jury  ; 
and  the  case  was  reserved  for  the  full  court,  for  a  nonsuit  to  be 
entered  if  the  ruling  was  correct." 

A.  A.  Rannby,  for  plaintiff* 

J.  G.  Abbott  (B.  Dban  with  him),  for  defendants. 

Wells,  J. — It  is  well  settled  that  a  party  cannot  recover  for 
injuries  caused  by  negligence,  if  he  himself  failed  to  exercise  proper 
care,  and  his  own  i^egligence  contributed  to  the  result.  It  is  also 
well  settled  that  the  plaintiff  must  show  affirmatively  that  he  was 
in  the  exercise  of  due  care  upon  his  own  part.  Lane  v,  Crombie, 
12  Pick.  177 ;  Carsley  v.  White,  21  Pick.  254 ;  Callahan  v.  Bean,  9 
Allen,  401.  If  the  injury  happen  while  the  party  is  occupying  a 
place  provided  for  the  acccMnmodation  of  passengers,  nothing  fur- 
ther is  ordinarily  necessary  to  show  due  care.  But  when  the 
plaintiff's  own  evidence  shows  that  he  had  left  the  place  assigned 
for  passengers,  and  was  occupying  an  exposed  position,  and  that 
the  injury  was  due  in  part  to  the  fact  of  such  position,  he  must 
necessarily  fail,  unless  he  can  also  make  it  appear,  upon  some 
ground  of  necessity  or  propriety,  that  his  being  in  that  position  was 
consistent  with  the  exercise  of  proper  caution  and  care  on  his  part. 
The  front  platform  of  a  steam  railway  car,  coming  into  a  station, 
detached  from  the  train,  where  the  approach  is  complicated  by  side 
tracks,  turnouts  and  switches,  and  rendered  more  liable  to  accident 
by  the  operation  of  breaking  up  and  transposing  the  train  while 
in  motion,  cannot  be  otherwise,  comparatively,  than  a  position  of 
exposure. 

The  plaintiff  proposed  to  show  that  "the  platform  was  not,  as 
a  matter  of  fact,  a  dangerous  place  in  which  to  ride  into  the  depot, 
under  all  the  existing  circumstances  of  the  case."  But  to  do  that 
she  must  exclude  from,  "the  existing  circumstances  of  the  case*' 
the  fact  of  the  accident  which  threw  the  forward  car  across  the 
track,  as  well  as  the  liability  to  similar  accident  which  always 
exists,  which   cannot  be  foreseen  nor  guarded   against  by   the 
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passenger.  The  chances  of  injury  are  comparatively  few,  even  in  the 
most  exposed  positions.  But  a  passenger  is  not  justified  in  in- 
curring risks  unnecessarily,  however  rare  the  chances  may  be  that 
he  will  suffer  by  it.  Todd  v.  Old  Colony  R.  R.,  3  Allen,  18 ;  s.  c, 
7  Allen,  207  (1).  The  apparent  danger  in  the  case  just  cited  was 
certainly  less  than  in  the  one  at  bar.  If,  then,  the  position  upon 
the  platform  was  taken  voluntarily,  and  without  reasonable  cause 
of  necessity  or  propriety,  the  plaintiff  fails  to  show  her  intestate  was 
in  the  exercise  of  due  care  and  caution.  An  eager  desire  to  be  first 
in,  to  ride  at  the  front  rather  than  at  the  rear  of  the  train,  is  cer- 
tainly not  such  reasonable  cause.  Ordinarily  no  accident  occurs 
to  those  who  rush  out  of  the  train,  or  rush  into  the  cars  at  sta- 
tions, before  the  train  fairly  comes  to  a  stop,  or  after  it  is  in  motion 
again ;  but  it  cannot  now  be  questioned  that  those  who  do  so  take 
upon  themselves  all  the  risks  which  attend  such  a  practice.  Gavett 
V,  Manchester  &  Lawrence  R.  R.,  16  Gray,  501  (2).  The  excuse  for 
such  an  attempt  was  stronger  in  the  case  of  Lucas  v.  New  Bedford 
&  Taunton  R.  R.,  6  Gray,  64  (3),  than  it  was  in  the  present  case. 

That  the  intestate  and  others  were  accustomed  to  take  this  mode 
of  entering  the  station  did  not  tend  to  show  that  it  was  safe  or 
prudent  for  him  to  do  so.  Nor  would  the  implied  assent  of  the 
'  officers  of  the  corporation,  arising  from  knowledge  and  acquiescence, 
nor  even  the  express  consent  and  permission  of  the  conductor  of 
the  train,  change  the  relations  between  the  parties  and  their  sev- 
eral obligations.  It  is  not  enough  for  the  plaintiff  to  show  that 
Hickey  was  rightfully  upon  the  platform.  Because  he  might  right- 
fully occupy  whatever  place  the  conductor  should  permit,  it  does 
not  follow  that  he  would  do  so  at  the  risk  exclusively  of  the  cor- 
poration. If  sufficient  and  suitable  provision  be  made  within  the 
cars  for  all  the  passengers,  the  managers  of  the  train  are  not  under 
obligation  to  restrict  them  to  their  proper  places,  nor  to  prevent 
them  from  acts  of  imprudence.  If  they  voluntarily 'take  exposed 
positions  with  no  occasion  therefor,  nor  inducement  thereto,  caused 
by  the  managers  of  the  road,  except  a  bare  license  by  non-interfer- 
ence, or  express  permission  of  the  conductor,  they  take  the  special 
risks  of  that  position  upon  themselves.  Sweeny  v.  Old  Colony  & 
Newport  R.  R.,  10  Allen,  368.  The  court  are  of  opinion,  there- 
fore, that  the  plaintiff's  testimony  failed  to  furnish  any  evidence  of 

L    Reported  in  this  volume,  page  3  Am.  Neg.  Cas.   742. 

448,0*/^.  3,    Lucas    v.   N«w  Bbdpord  & 

2.    Gavstt  tf.  Manchbstbk  9l  L.  Taunton  R.  R.,  6  Gray,  64,  is  re- 

R.  R.,  16  Gray,  501,  is  reported  in  ported  in  3  Am.  Neg.  Cas.  735. 
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proper  care  on  the  part  of  her  intestate;  and  that  the  rulings  at 
the  trial  were  right. 

A  nonsuit  must  accordingly  be  entered. 


BARDEN  V.  BOSTON,  CLINTON  AND  FITCH- 
BURG  RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts ^  January^  ^^77* 

[Reported  in  121  Mass.  426.] 

NOT  CONTRIBUTORY  NEGLIGENCE  TO  STAND  IN  CAR  OF 
TRAIN  APPROACHING  STATION.— Where  a  passenger,  after  the 
announcement  of  liis  station,  leaves  his  seat  and  stands  inside  the  closed 
door  of  a  car  that  has  been  switched  from  the  rest  of  the  train  to  a  track 
upon  which  is  another  train  waiting  for  the  car  to  be  attached,  and  the 
car  collides  with  the  train  so  violently  that  the  passenger  is  thrown  down 
and  injured,  the  company  is  liable. 

**ToRT  for  personal  injuries  received  by  the  plaintiff  while  a  pas- 
senger in  a  car  of  the  defendant.  Trial  in  the  Superior  Court,  be- 
fore Allen,  J.,  who,  by  consent  of  the  parties,  before  verdict,  reported 
the  case  for  the  determination  of  this  court,  in  substance  as  follows : 

"The  plaintiff  purchased  of  the  defendant  a  ticket  at  Attlebor- 
ough  for  Taunton,  and  entered  the  defendant's  train  for  that  city. 
A  short  distance  before  arriving  at  the  station  in  Taunton,  in  the 
daytime,  the  engine  and  one  passenger  car  containing  passengers 
for  Taunton  were  switched  off  on  a  side  track,  leaving  the  car,  in 
which  the  plaintiff  was,  to  run  down  the  main  track  and  connect 
with  the  train  from  Boston  for  New  Bedford,  which  was  waiting 
on  the  track  in  the  station  for  the  train  from  Attleborough. 

"The  car  containing  the  plaintiff  was  so  carelessly  and  negli- 
gently run  into  the  station  as  to  come  in  violent  collision  with  the 
other  train  standing  in  the  station,  and  with  such  force  as  to  throw 
the  plaintiff  upon  and  against  the  seats  and  the  floor  of  the  car, 
breaking  three  of  his  ribs,  inflicting  a  severe  wotmd  on  his  head, 
and  injuring  his  left  shoulder  and  arm. 

"The  plaintiff  was  occupying  the  seat  next  the  closet  on  the  right 
side  of  the  car,  at  the  rear  end,  and,  when  the  approach  of  the  car 
to  the  station  at  Taunton  was  announced,  he  arose  from  his  seat 
and  stood  in  the  aisle,  preparatory  to  leaving  it  when  the  car  should 
stop,  and,  while  so  standing,  the  collision  took  place.  He  stood  at 
the  time  three  or  four  feet  from  the  door,  which  was  shut,  and  had 
not  been  opened  or  touched  by  him. 
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"The  defendant  contended  that  the  evidence  tended  to  establish 
the  foregoing  facts,  and  that,  if  so,  the  plaintiff  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  which  would  preclude  his 
recovery.   The  plaintiff  contended  that  it  was  a  question  for  the  jury. 

"If  the  plaintiff  on  these  facts  was  guilty  of  such  negligence,  as 
matter  of  law,  as  to  preclude  a  recovery,  judgment  was  to  be  en- 
tered for  the  defendant ;  but  if,  on  the  other  hand,  the  plaintiff,  as 
matter  of  law,  was  not  guilty  of  contributory  negligence,  or  if  that 
question  was  for  the  jury  upon  the  foregoing  facts,  then  judgment 
was  to  be  entered  for  the  plaintiff  in  the  sum  of  $8|000  and  costs/' 

J.  Daggbtt  &  £.  H.  BBinmrr,  for  plaintiff. 

G.  A.  ToR&BY,  for  defendant. 

6ray»  Ch.  J. — We  can  have  no  doubt  that  the  contract  between 
the  parties,  which  required  the  corporation  to  furnish  the  plaintiff 
with  a  seat,  did  not,  as  matter  of  law,  oblige  him  to  keep  it  from 
the  time  he  first  took  it  until  the  train  had  come  to  a  final  stop  at 
the  place  of  his  destination ;  and  that  the  question  whether  he  was 
wanting  in  reasonable  care  in  leaving  his  seat  and  standing  in  the 
passageway  inside  the  closed  door,  after  the  approach  of  the  train 
to  the  station  at  which  he  was  to  alight  had  been  announced  and 
the  car  had  actually  entered  the  station,  and  for  the  purpose  of 
hastening  his  departure  from  the  car,  was  a  question  of  fact  for 
the  jury. 

In  the  cases  on  which  the  defendant  mainly  relies,  the  plaintiff 
was  not,  as  in  this  case,  wholly  within  the  car.  Hickey  v.  Boston 
&  Lowell  R.  R.,  14  Allen,  4SQ  (1) ;  Todd  v.  Old  Colony  R.  R.,  3 
Allen,  18,  and  7  Allen,  207  (2) ;  Pittsburg  &  Connellsville  R.  R.  v. 
McQurg,  56  Pa.  St.  294  (3). 

Judgment  for  the  plaintiff. 

STEWART  V.  BOSTON  AND  PROVIDENCE 

RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  May^  1888. 

[Reported  in  146  Mass.  605.] 

passing;  between  cars  of  moving  train— contribu- 
tory NEGLIGENCE.— Where  plaintiff  boarded  a  wrong  train  and 

1.    Reported  in  this  volume,  page     448,  ante. 
454,  ante.  3.    Reported    with    the    Pennsyl- 

Z    Reported  in  this  volume,  page      vania  cases  in  10  Am.  N^.  Css. 
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in  going  from  one  car  to  another  of  a  rapidly  moving  train,  was  injured 
by  coming  in  collision  with  a  passenger  crossing  the  platforms  between, 
the  cars  and   being  thrown    from  the  platform,   the  trial  court  rightly 
directed  a  verdict  for  defendant,  there  not  being  evidence  to  show  any 
negligence  of  defendant  (1). 

"Tort  for  personal  injuries  sustained  by  the  plaintiff  by  being 
thrown  from  a  car  of  the  defendant.  Trial  in  the  Superior  Q)uit, 
before  Pitman,  J.,  who  ordered  a  verdict  for  the  defendant,  and 
reported  the  case  for  the  determination  of  this  court,  in  substance 
as  follows: 

"The  plaintiff  testified  that  he  lived  on  the  line  of  the  defendant's 
railroad,  and  that  on  the  afternoon  of  December  15, 1886,  instead  of 
taking  a  train  that  stepped  at  his  station,  as  he  intended,  he  entered 
another  train  by  mistake ;  that  after  the  train  had  started,  the  con- 
ductor, on  looking  at  his  ticket,  told  him  that  the  train  was*  an  ex- 
press train  that  did  not  stop  at  his  station ;  that  the  conductor  then 
said  to  him,  'You  will  have  to  ride  as  far  as  Canton  Junction,  take 
the  two  rear  cars  and  come  back  at  half-past  eight' ;  that  he  'inmie- 
diately  got  up  to  take  the  two  rear  cars' ;  that  while  on  his  way,  as 
he  was  passing  from  one  car  to  another,  he  met  a  woman  coming 
toward  him ;  that  he  had  just  time  to  turn  on  his  heel  to  let  her  pass, 
'when  the  train  gave  a  lurch  to  the  left,  threw  me  off  my  balance, 
and  I  instinctively  threw  out  my  left  hand  to  grasp  the  railing  be- 
tween the  two  cars,  and  this  lady  was  thrown  against  me,  and  the 
next  thing  I  knew  I  found  myself  l3ring  on  the  track  and  that  I  had 
been  hurt' ;  and  that  there  was  no  gate  on  the  platform  of  the  car. 

"If  the  plaintiff  was  entitled  to  go  to  the  jury  on  the  above  facts, 
then  the  verdict  was  to  be  set  aside,  and  a  new  trial  granted ;  other- 
wise, judgment  was  to  be  entered  on  the  verdict." 

G.  A.  Perkins,  for  plaintiff. 

G.  Putnam  and  T.  RussBij«,  for  defendant. 

Morton,  Ch.  J. — The  plaintiff  took  the  wrong  train  through  his 
own  fault.    After  the  train  had  started,  the  conductor  discovered 


1.  In  DBwntB  V.  Bosftov  & 
MAnm  R.  R.,  148  Mass.  343  (1889), 
plaintiff  was  passing  through  a 
crowded  train  as  it  was  in  motion, 
and  while  standing  upon  the  front 
platform  of  a  car  looking  through  the 
door  or  window  in  search  of  a  seat, 
an  engine  under  control  of  one  of 
defendant's  firemen  was  run  out  on 
a  spur  track  and  struck  the  car  on 


which  plaintiff  was  standing,  par- 
tially overturning  it,  and  in  trying  to 
prevent  falling  under  the  wheels 
plaintiff  was  injured.  Verdict  on  trial 
for  plaintiff.  Exceptions  by  defend- 
ant were  overruled  by  the  Supreme 
Court  [Stewart  v,  Boston  &  Provi- 
dence R.  R.,  146  Mass.  605,  cited  and 
distinguished.] 
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this,  and  informed  the  plaintiff  that  he  could  not  stop  at  the  point 
to  which  he  wished  to  go,  but  that,  by  taking  one  of  the  two  rear 
cars,  he  could  get  off  at  a  station  beyond,  and  return  to  his  destina- 
tion at  a  later  hour.  This  was  not  a  command  or  direction  by  the 
conductor  that  the  plaintiff  should  go  from  the  car  he  was  in  to  the 
rear  car,  which  justified  him  in  doing  so  at  the  risk  of  the  defendant. 
In  going  from  one  car  to  another  of  a  rapidly  moving  train,  merely 
for  his  own  convenience  the  plaintiff  took  upon  himself  the  risk  of  all 
accidents  not  arising  from  any  negligence  of  the  defendant.  While 
crossing  over  one  of  the  platforms  between  the  cars,  the  plaintiff 
came  in  collision  with  another  passenger  crossing  the  platform  in  an 
opposite  direction,  ''the  train  gave  a  lurch  to  the  left,"  and  he  was 
thrown  from  the  platform.  There  is  nothing  to  show  that  the  lurch 
was  extraordinary,  or  an3rthing  more  than  a  usual  and  inevitable 
incident  of  a  swiftly  moving  train.  The  evidence  fails  to  show  any 
negligence  of  the  defendant  which  caused  the  accident,  and  the 
Superior  Court  therefore  rightly  directed  a  verdict  for  the  defendant. 
Judgment  on  the  verdict. 


WHITE  V.  BOSTON  AND  ALBANY  RAILROAD 

COMPANY. 

Supreme  Jtidicial  Courts  Massachusetts ^  May^  i88y. 

[Reported  in  144  Mass.  404.] 

CHILD  INJURED  ON  TRAIN— FALLING  OBJECT— Where  plaintiff, 
a  child  about  four  years  of  age,  was  injured  by  the  fall  of  a  portion  of 
one  of  the  porcelain  shades  of  a  lamp  fixed  in  the  upper  part  of  one  of 
defendant's  cars,  on  which  plaintiff  was  a  passenger,  the  question  whether 
the  accident  was  caused  by  the  insufficiency  of  the  fixture,  was  for  the 
jury  ta  determipe  from  the  evidence. 

''Tort  for  personal  injuries  sustained  by  the  plaintiff  by  the  fall  of 
a  portion  of  one  of  the  porcelain  shades  of  a  lamp  fixed  in  the  upper 
part  of  a  car  of  the  defendant,  in  which  the  plaintiff  was  a  passen- 
ger, alleged  to  have  been  caused  by  the  defendant's  negligence. 

"Trial  in  the  Superior  Court,  before  Knowlton,  J.,  who  allowed 
a  bill  of  exceptions,  in  substance  as  follows : 

"The  whole  of  the  evidence  touching  the  question  of  the  defend- 
ant's negligence  was  as  follows :  The  plaintiff  was  a  passenger  on 
the  train,  and  was  a  minor,  about  four  years  of  age.  The  lady  who 
accompanied  and  had  charge  of  her  testified  that  they  took  the  train 
leaving  Boston  in  the  afternoon,  on  April  9, 1885,  to  go  to  Faneuil ; 
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that  the  lamps  in  the  cars  were  not  lighted;  that  before  reaching 
Columbus  Avenue  station,  which  is  the  first  station  out  of  Boston, 
and  two  or  three  minutes'  ride  in  the  cars  from  it,  she  heard  a  crash 
over  her  head,  and,  an  instant  afterwards,  several  pieces  of  the  por- 
celain shade  fell  from  the  upper  part  of  the  car  into  her  lap ;  and  that 
one  struck  the  plaintiff  on  the  face,  and  inflicted  the  injuries  com- 
plained of.  Another  witness  testified  that  she  saw  a  piece  of  the 
shade  falling,  and  saw  it  strike  the  child ;  that  it  came  from  the  por- 
celain shade  of  a  lamp  directly  overhead,  and  in  the  top  of  the  car, 
which  was  a  fixture  in  the  car.  A  third  witness  testified  that  she 
saw  pieces  of  the  shade  on  the  floor  of  the  car,  and  saw  the  con- 
ductor take  down  the  remaining  portion  of  the  porcelain  shade, 
which  he  did  by  standing  with  his  feet  on  the  two  opposite  seats  and 
reaching  up  to  the  lamp  fixture  in  the  top  of  the  car.  It  appeared 
that,  just  after  the  accident,  the  conductor  took  the  names  of  several 
witnesses  to  the  accident. 

"The  defendant  rested  its  case,  and  upon  this  evidence  requested 
the  judge  to  rule  that  the  plaintiff  could  not  recover.  The  judge 
refused  so  to  rule ;  and  ruled  that,  upon  the  evidence,  the  question  of 
the  defendant's  negligence  was  a  question  of  fact  Ux  the  jury. 

"The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $6,000 
and  the  defendant  alleged  exceptions." 

Samuel  Hoar»  for  defendant. 

W.  Gaston  and  C.  L.  B.  Whitnkt,  for  plaintiff. 

W.  Allen,  J. — If  the  shade  was  defective  and  unsafe,  the  question 
whether  it  was  in  that  condition  through  the  negligence  of  the  de- 
fendant would  be  for  the  jury;  and  the  fact  that  it  broke  and  fell 
from  the  use  for  which  it  was  intended  would  be  evidence  that  it 
was  defective  and  unsafe,  and,  if  not  explained  or  controlled,  would 
be  sufficient  evidence  to  authorize  the  jury  to  find  that  the  defend- 
ant was  negligent  in  regard  to  it.  The  fact  that  the  act  of  the  de- 
fendant, in  placing  and  using  the  fixture  in  the  car,  caused  the 
injury,  would  be  evidence  that  it  was  caused  by  the  negligence  of 
the  defendant. 

The  contention  of  the  defendant  is,  that  there  was  not  sufficient 
evidence  of  that  fact ;  and  that  it  did  not  appear  that  the  accident 
was  not  caused  by  the  act  of  a  stranger,  or  by  some  external  force 
for  which  the  defendant  was  not  responsible. 

We  think  that  the  question  was  for  the  jury,  and  that  they  were 
authorized  to  infer  from  the  situation  of  the  fixture,  from  the  absence 
of  evidence  of  any  other  cause  of  the  accident,  and  the  probability 
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that  there  would  have  been  such  evidence  had  such  cause  existed, 
and  from  all  the  attending  circumstances  in  evidence,  that  the  acci- 
dent must  have  been  caused  by  the  insufficiency  of  the  fixture.  It 
was  not  necessary  that  the  evidence  should  show  that  it  was  impossi- 
ble that  there  should  be  any  other  cause ;  it  was  sufficient  if  it  satis- 
fied the  jury  that  there  was. none.  Ware  v.  Gay,  11  Pick.  106  (1). 
Feital  r.  Middlesex  R.  R.,  109  Mass.  398  (2) ;  Kendall  v,  Boston, 
118  Mass.  234;  Le  Barron  v.  East  Boston  Ferry  Co.,  11  Allen, 
312(3). 
Exceptions  overruled. 

NoTB  OP  Massachushtts  Casbs  RBi^Tma  to  Persons  Injxtrbd  on  Trains. 

Train  Falling  Through  Bridge.—ln  Comm.  v.  Vsrm ont  &  Massachttsbtts 
R.  R.  Co.,  108  Mass.  7  (1871),  it  appeared  that  a  vender  of  popped  corn,  etc., 
was  under  agreement  as  to  passage  upon  defendants'  trains  in  return  for 
certain  privileges  and  rentals.  On  June  16,  1870,  he  lost  his  life  by  being 
precipitated  through  a  bridge  with  a  train  of  defendants'  cars,  due  to  a  col- 
lision between  the  train  and  a  hand  car  driven  by  persons  in  the  employ  of 
defendants.  An  indictment  on  the  Gen.  St  c.  63,  §  97,  to  recover  a  fine  for 
the  use  of  the  widow  and  children  of  the  deceased,  resulted  in  a  verdict  against 
defendants.  Exceptions  by  defendants,  which  were  overruled,  the  court  hold- 
ing that  the  deceased  was  a  passenger,  that  the  question  of  negligence  of  de- 
fendants' employees  was  properly  submitted  to  the  jury,  and  that  the  condi- 
tions upon  deceased's  ticket  did  not  have  the  effect  of  relieving  defendants 
from  liability,  under  a  penal  statute,  for  gross  negligence  and  carelessness. 

CkiUb^en  Killed— Travelling  on  Ajj.— I^iI^tu^ohn,  Adm'r,  v.  Fxtchburg 
R.R.  Co.,  148  Mass.  478  (1889),  was  an  action  for  damages  for  death  of  two 
children  of  plaintiff,  aged  respectively  one  and  three  years.  Plaintiff  and  his 
wife  were  riding  on  a  free  pass,  and  the  children  were  with  them.  The  acci- 
dent was  caused  by  defective  track.  There  were  two  actions,  both  being 
tried  together.  Verdict  in  each  case  for  plaintiff  for  $2,500.  Defendant  ex- 
cepted. The  Supreme  Court  held  that  defendant's  request  for  ruling  that 
"the  defendant  is  not  responsible  for  the  defective  condition  of  the  road,  unless 
the  defendant  had  notice  of  the  same,  or  might  have  had  notice  by  the  exer- 
cise of  due  care,"  should  have  been  given.    Exception  sustained. 

Passenger  Found  on  Trach.—ln.  Brady,  Adm'x,  v.  Oij}  CoIiONY  R.  R.  Co., 
162  Mass.  408  (1894),  action  for  damages  for  alleged  negligent  killing  of 
plaintiff's  intestate  by  defendant,  the  deceased,  who  was  a  passenger  on  one 
of  defendant's  trains,  having  been  found  on  defendant's  track,  Au^n,  J.,  in 
the  course  of  his  opinion  said:  "it  would  seem  from  the  bill  of  exceptions 
that  at  the  Montello  station  the  engine  stopped  at  the  water  standard,  which 
would  leave  the  cars  alongside  of  the  station  platform;  and  it  is  stated  that 

1.  See  note  of  this  case  on  page  3.  Le  Barron  v.  East  Boston 
486,  a$Ue.  Ferry  Co.,  11  Allen,  312,  is  reported 

2.  See  note  of  this  case  on  page  in  3  Am.  Neg.  Cas.,  760. 
W.anle. 
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all  the  passengers  left  the  tiain.  The  train  stopped  about  two  minutes,  and 
then  went  on  to  the  north  for  a  short  distance  in  order  to  be  switched  back 
upon  another  track,  Monrdlo  being  the  end  of  its  route.  Nobody  appears  to 
have  seen  the  plaintiff's  intestate  leave  the  car,  and,  so  far  as  is  disclosed,  the 
next  that  was  seen  of  him  was  that  shortly  afterwards  a  switchman  saw  him 
lying  beside  the  track  about  thirty-five  or  forty  feet  north  of  the  north  end 
of  the  platform;  and  some  one  who  was  not  a  witness  was  then  assisting  him 
to  his  feet  He  was  much  injured,  and  died  about  six  hours  later.  The  cir- 
cumstances of  his  receiving  the  injury  were  not  more  particularly  disclosed, 
and  perhaps  could  not  be.  The  negligence  now  relied  on  is,  that  the  passen- 
ger during  this  journey  was  obviously  sick,  and  that  the  defendant  ought 
therefore  to  have  looked  after  him,  to  have  helped  him  out  of  the  car,  and 
to  have  seen  that  he  reached  a  place  of  safety,  and  that  it  failed  to  do  so.  This 
argument  could  be  urged  with  force  before  the  tribunal  having  to  pass  upon 
the  question  of  negligence.  We  cannot  know  exactly  how  the  facts  appeared 
to  the  mind  of  the  judge,  or  say,  as  matter  of  law,  that  his  finding  was 
wrong."    Judgment  for  defendant  affirmed. 

For  other  actions  as  to  persons  injured  on  trains,  see  Whitb  v.  Pitcr- 
BURO  R.  IL  Co.,  196  Mass.  321  (falling  object);  Codt  r.  Nbw  York  & 
Nbw  BngIiARB  R.R.Co.»  151  Mass.  462  (jumping  to  avoid  collision); 
PowsRB  V.  Boston  &  MAnm  R.  R.  Co.,  158  Mass.  188  (freight  train  col- 
lision). 


CROSS  V.  LAKE  SHORE  AND  MICHIGAN 
SOUTHERN  RAILWAY  COMPANY. 

Supreme  Courts  Michigan^  April  Term,  i888. 
[Reported  in  69  Mich.  363.] 

FALLING  INTO  HOLE  ON  STATION  GROUNDS.— Where  plaintiff, 
a  passenger  on  defendant's  train,  was  injured  by  falling  into  a  hole 
while  leaving  defendant's  grounds  at  midnight,  the  route  taken  being 
that  usually  travelled  by  people  coming  from  or  going  to  the  depot,  the 
situation  of  the  hole,  its  proximity  to  the  travelled  path,  and  whether 
plaintiff  was  negligent  in  falling  into  it,  were  facts  for  the  jury  and  judg- 
ment for  plaintiff  affirmed  (1). 

Error  to  Washtenaw.  The  facts  arie  stated  in  the  opinion. 
ludgmeni  affirmed. 

Wbavbr  &  Wbavbr  (George  C.  Grbbnb  and  Oscar  G.  Gbt- 
zbn-Dannkr,  of  counsel),  for  appellant. 

Sawyer  &  Knowlton,  for  plaintiff. 

* 

1.    Among  other  actions  in  Nicki-  ton  &  Ontonagon  R.  R.  Co.,  49 

g^an  relating  to  Persons  Injured  at  or  Mich.  94  (1882),  action  for  damages 

Near  Stations^  etc.^  are  the  foUouh  for  death  of  plaintiff's  intestate,  who 

i^g '  was  killed  by  being  struck  by  a  train 

Mai,bcsten  V.  MAHQUETTByHouGH-  of  freight  cars  at  the  steamboat  wharf 
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MoPSe,  J.  —  The  plaintiff  sues  for  injuries  received  by  a  fall  into 
a  hole  upon  the  station  grounds  of  the  defendant  at  Pittsford, 
Michigan. 

On  the  second  day  of  October,  1885,  the  plaintiff,  a  passenger  on 
defendant's  train,  reached  Pittsford  in  the  night.  It  was  dark  and 
rainy.  He  lived  at  Chelsea.  Went  to  Pittsford  that  day,  and  took 
passage  on  defendant's  road  to  Hillsdale.  When  he  returned  to 
Pittsford  there  were  no  lights  about  the  grounds  outside  of  the 
depot.  A  Mrs.  Cole  was  with  him.  They  left  the  depot  to  go  to  her 
residence.  To  reach  the  main  street  of  the  village,  they  had  to 
travel  east  from  the  depot.  On  his  way,  and  while  on  the  grounds 
of  the  company,  he  fell  into  a  hole  about  two  feet  and  eight  inches 
deep,  permanently  injuring  his  ankle.  The  accident  happened 
about  midnight.    Mrs.  Cole  fell  into  the  same  hole. 

The  station  house  of  the  defendant  is  about  thirty  rods  west  of  the 
main  portion  of  the  village.  The  railroad  runs  nearly  east  and  west, 
bearing  somewhat  to  the  north  as  it  goes  to  the  west.  The  prin- 
cipal streets  of  the  village  are  State  and  Market,  crossing  each 
other  at  right  angles  some  ten  or  fifteen  rods  to  the  north  of  the  rail- 
road. Market  street,  running  east  and  west,  extends  to  the  station 
grounds. 

A  few  feet  to  the  west  is  the  culvert,  at  the  end  of  which  is  the 
hole  into  which  the  plaintiff  fell.  The  railroad  track  or  right  of  way 
intersects  the  south  line  of  Market  street,  cutting  it  off,  and  reducing 
its  width  to  about  thirty-six  feet  at  its  extreme  west  end.  The 
station  building  is  on  the  north  side  of  the  railroad  track,  and  the 
distance  from  the  passenger  depot  to  the  west  end  of  Market  street 
is  about  236  feet.    From  the  west  end  of  this  street  there  is  a  wagon 


or  pier  of  defendant,  having  landed 
from  a  steamboat  Judgment  for 
plaintiff  affirmed. 

In  Lbwis  v.  Pijnt  9l  Pbrs  Mar- 
fimtns  R'Y  Co.,  54  Mich.  55  (1884), 
plaintiff  having  alighted  from  a  train 
at  a  flag  station  was  injured  by  fall- 
ing into  a  cattle  guard  at  night  while 
walking  along  the  track  to  reach  the 
highway.  It  appeared  that  plaintiff 
had  been  earned  past  his  station.  It 
was  shown  that  he  had  a  knowledge 
of  the  whereabouts  of  the  cattle 
guard.  The  Circuit  Court  held  that 
plaintiff  had  no  right  of  action  for 
iz— 30 


the  injury.  The  Supreme  Court  af- 
firmed that  ruling  holding  that  the 
injury  was  the  result  of  an  accident 
for  which  the  railroad  company  was 
not  liable. 

CoiAiNs  V.  ToiADo,  Ann  Akbor  & 
North  Michigan  R*Y  Co.,  80  Mich. 
390  (1890),  was  an  action  for  dam- 
ages for  injuries  sustained  by  plain- 
tiff by  the  fall  of  a  plank  on  which 
she  was  walking  in  ascending  the 
platform  at  defendant's  depot.  Plain- 
tiff recovered  $1,000  damages  which, 
on  appeal  by  defendant,  was  affirmed 
by  the  Supreme  Court 
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way,  running  westerly  along  the  north  side  of  the  railway,  north  of 
the  station  building,  and  still  on  west  to  a  north  and  south  highway 
or  village  street ;  this  route,  by  the  consent  of  the  defendant  com- 
pany, being  used  by  the  people  of  the  village  and  the  surrounding 
country  as  a  public  highway  past  the  station,  as  well  as  a  means  of 
ingress  and  egress  to  and  from  the  depot.  There  are  no  other 
means  of  direct  access  to  the  depot  by  wagons,  from  the  west. 
Along  the  east  end  of  the  depot  is  a  platform  over  which  passengers 
go  to  and  from  the  cars.  Near  the  north  end  of  this  platform  is  a 
gravel  and  timber  walk,  extending  easterly  in  a  direct  line  to  the 
south  side  of  the  west  end  of  Market  street.  This  walk  has  been  there 
some  fifteen  years,  and  was  constructed  of  timbers  five  by  ten  inches 
set  up  edgewise,  and  filled  in  between  solid  with  g^vel,  making  a 
walk  somewhat  elevated  above  the  ground  on  either  side.  This 
walk  was  built  by  the  railway  company,  and  kept  up  by  it,  for  the 
use  of  footmen  coming  to  and  going  from  the  depot.  On  the  north 
side  of  Market  street  there  is,  and  has  been  for  some  years,  a  plank 
sidewalk  extending  from  State  street  to  the  railway  grounds.  This 
was  used  by  many  people  passing  to  and  from  the  depot. 

It  is  claimed  by  the  defendant  that  there  was  a  gravel  walk  on  the 
south  side  of  Market  street,  commencing  at  the  termination  of  the 
timber  and  gravel  walk  of  the  defendant,  and  running  easterly  to 
State  street ;  but  this  is  denied  by  the  plaintiff.  The  evidence  fails 
to  disclose  any  considerable  travel  along  the  south  side  of  Market 
street.  The  testimony  shows  that  the  bulk  of  the  foot  travel,  for 
many  years,  to  the  depot,  from  the  east,  came  along  the  plank  side- 
walk on  the  north  side  of  Market  street,  and  then  diagonally  across 
the  wagon  road  and  the  culvert  to  a  point  on  defendant's  timber 
walk,  near  two  trees,  and  then  on  the  timber  walk  to  the  depot ;  that 
the  same  route  was  used  in  going  from  the  depot,  not  only  by  the 
public  generally,  but  by  the  station  agent  and  other  employees  of 
the  railroad. 

It  is  claimed  by  the  defendant  that  at  the  west  end  of  Market 
street  the  railroad  company  had  for  many  years  maintained  a  walk, 
running  nearly  north  and  south,  connecting  the  plank  walk  on  the 
north  side  of  Market  street  with  the  east  end  of  the  timber  and 
gravel  walk  of  the  defendant.  This  is  denied  by  the  plaintiff.  The 
evidence  of  the  witnesses  in  his  behalf  tended  to  show  that  at  the 
time  of  the  accident,  and  for  a  long  time  prior  thereto,  this  walk,  if 
it  ever  existed,  had  been  sunken  out  of  sight,  and  gone  out  of  use; 
also  that  the  timber  and  gravel  walk  of  the  defendant,  terminating  at 
the  south  side  of  the  west  end  of  Market  street,  from  such  terminus 
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west  to  the  two  trees,  was   never  used   by   passengers   to   any  \ 

great  extent,  and  at  the  time  of  the  injury  to  plaintiff  had  gone  to 
decay,  and  was  not  safe,  by  reason  of  holes  in  it,  in  the  night  time, 
and  had  not  been  used  for  some  time. 

The  testimony  of  plaintiff's  witnesses  also  tended  to  show  that 
between  this  diagt>nal  path  and  the  west  end  of  Market  street,  and 
north  of  the  east  end  of  the  timber  and  gravel  walk,  there  was,  in 
wet  weather,  a  mud  hole,  which,  at  the  time  of  the  accident,  ex- 
tended so  far  to  the  north  as  to  crowd  the  diagonal  path  nearer  the 
culvert  hole  than  usual,  the  travel  then  being  within  two  feet  of  it. 
This  hole  was  not  barricaded  or  otherwise  guarded,  nor  was  its 
presence  indicated  by  any  light  or  other  signal. 

The  main  controversy  turns  upon  the  right  of  passengers  coming 
to  or  leaving  defendant's  train  to  use  this  diagonal  path  or  travelled 
way.  It  was  insisted  upon  the  trial  below,  and  it  is  also  argued 
here,  that  the  railroad  company  had  provided  a  convenient  and 
reasonably  safe  means  of  egress  from  its  cars  and  station  by  the  way 
of  the  timber  and  gravel  walk,  and  the  cross-walk  from  that  to  the 
plank  walk  on  the  north  side  of  Market  street ;  that  by  so  doing  the 
company  had  fulfilled  its  whole  duty  to  the  public  and  to  its  pas- 
sengers, and,  if  the  plaintiff  was  injured  in  an  attempt  to  reach  the 
village  by  some  other  route,  he  can  have  no  remedy  against  the 
defendant. 

In  accordance  with  this  theory,  the  defendant's  counsel  requested 
the  circuit  judge  to  charge  that — 

''If  the  plaintiff  left  the  gravel  walk,  and  went  diagonally  across 
toward  the  plank  walk,  and  in  so  doing  fell  into  this  excavation,  he 
cannot  recover ;" — 

And  in  other  requests  asked  instructions  of  similar  import. 
The  court  refused  to  so  charge  the  jury,  but  instructed  them,  in  sub- 
stance,  that  if  the  defendant  had,  without  objection,  notice,  or  pro- 
test, permitted  its  passengers  to  cross  its  depot  grounds  on  this 
diagonal  line  or  walk,  then  it  was  its  duty  to  keep  its  grounds  along 
and  near  such  walk  or  way  in  reasonably  safe  condition  for  the 
coming  and  going  of  its  passengers,  by  guards,  fences  and  lights, 
so  as  to  enable  such  passengers  to  avoid  any  hole  or  other  obstruc- 
tion by,  on,  or  in  which  such  passengers  might  be  injured ;  and  if 
the  fact  of  the  permission  of  such  use  was  found,  as  aforesaid,  it 
made  no  difference  that  there  was  another  and  safer  way  by  which 
the  plaintiff  might  have  passed  out. 

TTiat  if  this  diagonal  way  had  been  a  public  and  common  way,  to 
the  knowledge  of  the  defendant,  for  any  considerable  length  of  time. 
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so  that  it  became  one  of  the  ways,  recognized  by  the  company  and 
its  agents,  to  go  to  and  from  its  depot,  then  it  was  its  duty  to  keep  it 
reasonably  safe  to  go  and  come  upon,  the  same  as  it  would  a  route 
which  it  had  actually  provided ; — 

"And  the  simple  fact  that  they  had  provided  another  way  by  which 
every  passenger  could  have  gone,  and  some  did  go,  is  not  a  ques- 
tion at  issue  in  this  case/' 

I  find  no  conflict  in  the  evidence  as  to  the  following  facts : 

1.  The  hole  into  which  plaintiff  fell  was  upon  the  station 
grounds  of  the  defendant. 

2.  It  was  left  entirely  unguarded,  by  night  or  by  day. 

3.  The  diagonal  way  was  travelled  by  nearly  all  the  people  com- 
ing from  or  going  to  the  depot 

4.  No  objection  was  ever  made  by  the  railroad  company,  or  any 
of  its  agents,  to  its  use.  The  employees  of  the  defendant  used  it, 
and  it  was  recognized  as  the  most  common  way  of  all,  and  was  by 
usage  and  implied  permission,  at  least,  one  of  the  regidar  ways  to 
and  from  the  depot. 

The  jury  were  undoubtedly  correct  in  the  finding  of  facts,  and  the 
court  was  right  in  his  theory  of  the  law. 

This  diagonal  walk  being  a  recognized  way  to  and  from  the  depot, 
it  was  the  duty  of  the  defendant  to  keep  it  reasonably  safe.  1  Ror. 
R.  R.  476 ;  Smith,  Neg.  (2d  ed.)  126,  188 ;  Cooley,  Torts,  605 ;  De- 
laney  v.  Railway  Co.,  33  Wis.  67;  Hulbert  v.  R.  R.  Co,,  40  N.  Y. 
145 ;  Dillaye  v.  R.  R.  Co.,  56  Barb.  30 ;  Gaynor  r.  Railway  Co.,  100 
Mass,  208 ;  Tobin  v.  R.  R.  Co.,  59  Me.  183 ;  HoflFman  r.  R.  R.  Co., 
75  N.  Y.  605;  Cartwright  v.  Railway  Co.,  52  Mich.  606,  18  N.  W, 
Rep.  380  (1). 

The  hole  in  question  was  near  enough  this  diagonal  walk,  if  the 
testimony  upon  the  part  of  the  plaintiff  was  accepted  by  the  jury, 
that  a  person  travelling  the  same  might,  by  making  a  false  step,  or 
by  stumbling  from  the  path,  fall  into  it.  In  such  case  the  defendant 
would  be  liable  for  the  injury,  if  proper  care  was  exercised  by  the 
plaintiflF.  Hardcastle  v.  Railway  Co.,  4  Hurl.  &  N.  67 ;  Barnes  r. 
Ward,  9  C.  B.  392;  Hadley  v,  Taylor,  1  L.  R.  C  P.  53;  Cooley, 
Torts,  660 ;  Wood,  Nuis.,  sec.  271 ;  1  Add.  Torts,  sec.  245 ;  Pickard  v. 
Smith,  10  C.  B.  (N.  S.)  470;  Bishop  v.  Trustees,  1  El.  &  El.  697; 
Wilkinson  v,  Fairrie,  32  Law  J.  Exch.  73 ;  Binks  v.  Railway  Co.,  32 
Law  J.  Q.  B.  26 ;  Hounsell  v.  Smyth,  29  Law  J.  C.  P.  203 ;  Wettor  v. 

1.    Reported  under  their  respective  States  in  this  and  next  volume. 
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Dunk,  4  Post.  &  F.  298;  Indermaur  v.  Dames,  1  L.  R.  C.  P.  274  (1). 

The  situation  of  this  hole,  its  proximity  to  the  travelled  path,  and 
whether  the  plaintiff  was  negligent  in  falling  into  it,  were  questions 
of  fact  for  the  jury,  and  were  properly  submitted  to  them. 

The  court  did  not  err  in  instructing  the  jury  that  it  was  a  ques- 
tion of  fact  for  them  to  determine,  if  they  found  this  diagonal  way  a 
common  one,  and  the  defendant  permitted  passengers  to  use  it, 
whether  or  not  the  defendant  should  have  kept  some  guide,  guard, 
or  light,  or  some  way  by  which  a  man  would  be  kept  out  of  it.  It 
was  for  the  jury  to  locate  this  hole  in  its  relation  to  the  pathway ;  and 
if  they  found  it  so  near  the  way  that  a  man,  in  the  "ordinary  aberra- 
tions of  travel,"  might  fall  into  it,  then,  as  a  matter  of  law,  it  should 
have  been  guarded. 

The  defendant  cannot  complain,  because,  under  all  the  evidence, 
this  hole  was  upon  the  station  grounds  of  the  company,  and  near 


1.  The  facts  in  the  several  Enfirlish 
cases  cited  in  the  case  at  bar  are  as 
follows: 

In  Hardcastle  v.  South  Yorkshire 
Railway  and  River  Dun  Co.,  4  H.  & 
N.  87,  it  was  held  that  when  an 
owner  of  land  makes  upon  it  an  ex- 
caTation  adjoining  a  public  way,  so 
that  a  person  walking  upon  it  might, 
by  making  a  false  step,  or  being  af- 
fected with  a  sudden  giddiness,  or  by 
the  sudden  starting  of  a  horse,  be 
thrown  into  the  excavation,  the  party 
making  the  excavation  is  liable  for 
the  consequences;  but  it  is  otherwise 
when  the  excavation  is  made  at  some 
distance  from  the  way,  and  the  per- 
son falling  into  it  would  be  a  tres- 
passer upon  the  land  of  the  party 
making  the  excavation  before  he 
reached  it  Held  also,  that  the 
proper  and  true  test  of  legal  liability 
m  such  case  is,  whether  the  excava- 
tion is  substantially  adjoining  the 
way. 

In  Bauocs  fr.  Ward,  9  C.  B.  392,  it 
was  held  that  a  person  who  excavates 
a  bole  in  his  own  ground  abutting  on 
an  immemorial  public  highway,  so 
that  the  use  of  such  way  be  rendered 
unsafe  to  the  public,  even  when  using 


ordinary  care,  is  responsible  for  an 
injury  to  a  person  accidentally  fall- 
ing into  such  hole  while  passmg  with 
ordinary  caution  along  the  highway. 
Held  also,  that  the  fact  of  the  per- 
son, so  falling  into  the  hole,  being 
thereby  a  trespasser,  is  no  answer  to 
an  action  by  him  for  the  injury  which 
he  has  sustained.  Held  also,  that 
though  the  liability  arises  from  the 
defendant  being  in  possession  of  the 
hole,  the  declaration  may  describe  it 
by  alleging  the  defendant  to  be  in 
possession  of  a  messuage,  with  the 
appurtenances,  part  of  which  appur- 
tenances is  the  hole. 

In  Hadlby  V,  Tayi^r,  1 L.  R.  C.  P. 
53,  where  the  defendants  were  the 
temporary  occupiers  of  a  warehouse, 
and  within  fourteen  inches  of  a  high- 
way was  an  unfenced  hoist  hole,  part 
of  the  premises,  into  which  a  party, 
in  passing  along  the  highway  acci- 
dentally fell,  and  was  injured;  it  was 
held  that  the  defendants  were  liable 
for  the  injury. 

In  PiCKARD  V.  Smith,  10  C.  B.  K.  S. 
470,  it  appeared  that  refreshment 
rooms  and  a  coal  cellar  at  a  railway 
station  were  let  by  the  company  to 
S.,  the  opening  for  putting  the  coals 
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enough  to  be  dangerous  to  persons  travelling  the  diagonal  way  at 
night.  The  court  could  have  safely  told  the  jury  that,  if  they  found 
this  way  recognized  and  permitted  by  the  railroad  company,  it  was 
negligence  in  the  defendant  leaving  it  in  the  condition  it  was. 

There  was  no  error  in  the  admission  of  evidence.  The  testimony 
of  the  civil  engineer  (Davis)  that  this  hole  was  a  dangerous  place, 
and  needed  protection,  comes  squarely  within  the  rule  settled  in  this 
State  in  the  case  of  Laughlin  v.  Railway  Co.,  62  Mich.  220, 28  N.  W. 
Rep.  873. 

Mrs.  Cole,  who  was  injured  at  the  same  time  by  falling  into  this 
same  hole,  was  not  called  by  the  plaintiff  as  a  witness  in  his  behalf, 
and  she  did  not  testify  upon  the  trial.  The  defendant's  counsel  re- 
quested the  court  to  charge  the  jury — 

"That  the  failure  of  the  plaintiff  to  call  Mrs.  Cole — ^the  unex- 
plained failure — ^is  a  matter  that  the  jury  may  take  into  considera- 


into  the  cellar  being  on  the  arrival 
platform.  A  train  coming  in  while 
the  servants  of  a  coal  merchant  were 
shooting  coals  into  the  cellar  for  S., 
a  passenger,  whilst  passing  in  the 
usual  way  out  of  the  station,  without 
any  fault  of  his  own,  fell  into  the  cel- 
lar opening,  which  the  coal  mer- 
chant's servants  had  negligently  left 
insufficiently  guarded.  Held,  that  S., 
the  occupier  of  the  refreshment 
rooms  and  cellar,  was  responsible  for 
this  negligence. 

In  Bishop  v*  Bbdi^grd  CHARiTy 
(Trustees),  1  El.  &  El.  697,  the  facts 
were:  The  defendants,  being  the 
owners  of  a  house  and  premises,  de- 
mised the  same  on  April  1,  1853,  to 
M.  for  thirty  years,  at  a  rent  payable 
quarterly,  with  a  right  erf  re-entry  if 
the  rent  should  at  any  time  be  in  ar- 
rear  more  than  fifteen  days.  M.  oc- 
cupied the  first  floor  for  some  time, 
and  let  out  the  rest  of  the  house  to 
separate  weekly  lodgers,  each  of 
whom  had  a  right  to  draw  water  from 
the  tank  in  the  area,  and  to  use  the 
area  for  the  purpose  of  doing  so.  In 
March,  M.  let  the  first  floor  to  T.,  a 
weekly  lodger,  and  then  ceased  to  re- 


side in  the  house,  never  paying  the 
quarterly  rent  due  at  Lady-d^y,  1858, 
or  at  Midsummer,  and  both  were  in 
arrear  at  the  time    the    action    was 
brought    T.  had  the  same  privilege 
of  using  the  area  and  tank    as    the 
other  lodgers.     In  July,  M.  became 
insolvent,  and  about  the  25th  of  that 
month  he  gave  up  the  lease  to  the 
official  assignee,  and  was  discharged 
upon  the  dOth.    In  the  same  month. 
the  defendants  gave  notice    to     the 
lodgers  that  the  rent  must  be  paid  to 
them,  and  two  of  the  lodgers  did  so 
pay  the  rent.    On  August  4,  the  plain- 
tiff    suffered    an    injury    by    falling 
through  a  grating  in  an  area  belong- 
ing to  the  house,  and  being  part  of 
the  premises  so  let  with  the  house. 
A  few  days  after  the  accident  to  the 
plaintiff,  viz.,  on  or  about  the  7th  of 
August,  T.,  who  was  the  tenant  of  the 
first  floor,  received  a  notice  from  the 
inspector  of  nuisances  to  repair  the 
grating  in  front  of  the  house;  this 
notice  was  immediately  handed  by 
him  to  the  defendants,  and  they  re- 
paired the  grating.     In   November, 
the  defendants  called  upon   the   as- 
signees to  elect  whether  they  would 
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tian  as  to  whether  or  not  her  testimony  would  have  hurt  plaintiff  if 
he  had  called  her." 

The  court  refused  to  so  charge,  and  said : 

"It  would  be,  in  my  opinion,  equally  forcible  if  the  other  side 
should  ask  me  to  charge  that,  because  the  defendant  failed  to  bring 
Mrs.  Cole  here,  her  evidence  would  have  been  against  them,  and 
she  would  swear  as  Cross  has.  The  presumption  is  as  much  one 
way  as  the  other." 

We  think  the  court  was  correct  in  his  refusal,  and  right  as  to  the 
presumption.  If  she  was  within  reach  of  the  process  of  the  court, 
either  party  had,  as  far  as  the  record  shows,  equal  facilities  for 
bringing  her  into  court  as  a  witness ;  and  the  mere  fact  that  either 
failed  to  do  so  raised  no  presumption  that  she  would  testify  against 
their  particular  theory  of  the  accident.  But  there  was  nothing  to 
show  that  she  was  accessible  as   a  witness.    The  counsel  for  the 


take  the  lease  or  not,  and  upon  their 
refusal  to  take  it,  the  defendants  took 
possession  of  it,  and  of  the  house  and 
premises.  It  was  admitted  that  the 
injury  to  the  plaintiff  was  occasioned 
by  the  negligence  of  some  person  or 
persons  in  not  keeping  the  grating  in 
repair.  Held,  that  there  was  no  evi- 
dence that  the  defendants,  before  the 
time  of  the  accident,  had  avoided  the 
lease  and  entered  into  possession  of 
the  premises,  and  had  thus  become 
answerable  for  the  jn^gligence  by 
which  the  plaintiff  was  injured. 

In  WiZfKiNSON  V.  Fairrib,  1  H.&  C. 
633,  32  L.  J.  Exch.  73,  a  carman  was 
sent  by  his  employer  to  the  defend- 
ants' premises  to  fetch  some  goods. 
After  waiting  some  time,  he  was  di- 
rected by  a  servant  of  the  defendants 
to  go  along  a  passage  to  a  counting- 
house  where  he  would  find  the  ware- 
houseman. The  passage  was.  dark, 
and  in  going  along  it  he  fell  down  a 
staircase,  and  was  seriously  injured. 
Held,  that  the  defendants  were  not 
responsible,  inasmuch  as  there  was 
no  obligation  on  them  to  light  the 
passage  or  fence  the  staircase. 

In     BiNSS    V,   SOXTTH    YORKSHIRB 


R'Y  AND  RnrBR  Dun  Co.,  32  L.  J.  Q. 
B.  26,  it  appeared  that  a  company 
was  possessed  of  a  canal  and  the  land 
between  it  and  a  sluice,  an  ancient 
public  footpath  passed  through  the 
land  close  to  the  sluice,  there  was  a 
towing-path,  nine  feet  wide,  by  the 
side  of  the  canal,  and  an  intervening 
space  of  twelve  feet  of  grass  between 
the  towing-path  and  the  foot  path. 
By  permission  of  the  company  the 
intervening  space  had  been  recently 
used  for  carting,  and  ruts  having 
been  caused,  the  whole  space  between 
the  sluice  and  the  canal  had  been 
covered  with  cinders,  and  thus  all 
distinction  between  the  path  and  the 
rest  of  the  land  had  been  obliterated. 
A  person  using  the  path  at  night 
missed  his  way,  and  fell  into  the 
canal  and  was  drowned.  Held,  that 
the  canal  was  not  so  near  the  foot- 
path as  to  be  adjoining  tg  it,  so  as 
to  throw  upon  the  company  the  duty 
of  fencing  the  canal  off;  and  that  the 
other  facts  did  not  render  the  com- 
pany liable  for  the  accident 

In  HouNSBi*];  V,  Smyth  (Smith)  ,7  C. 
B.  N.  S.  731,  29  L.  J.  C.  P.  803,  it  ap- 
peared that  the  owners  of  some  waste 
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defendant  had  the  right  to  make  such  proper  comments  upon  her 
absence  as  the  facts  warranted,  but  he  had  no  right  to  call  upon  the 
court  to  instruct  the  jury  that  her  absence   militated   against   the 
plaintiff,  or  that  they  might  guess  that  she  was  not  called  by  him 
because  her  version  of  the  transaction  would  have  hurt  his  case. 

Neither  do  we  think  that  the  story  told  by  the  court  had  any  tend- 
ency to  injure  the  defendant.  The  propriety  of  it  may  well  be 
doubted,  but  we  are  not  prepared  to  hold  that  its  recital  or  applica- 
tion was  harmful  error. 

The  case,  under  the  conceded  facts,  seems  to  be  a  plain  one,  and 
we  have  no  doubt  that  the  finding  of  the  jury  was  correct,  and  the 
case  fairly  tried  and  correctly  submitted,  under  the  law,  by  the  court. 

The  judgment  is  therefore  affirmed  with  costs. 

DERAILMENT  OF  TRAIN— DEFECTIVE  WHEEL.— In 
an  action  brought  by  Mrs.  Huntley  for  personal  injuries  suffered  on 
November  5,  1874,  by  reason  of  an  accident  caused  by  a  passenger 
car  being  thrown  from  the  track  and  upset,  the  Supreme  Court  said 
that  "the  testimony  showed  that  the  mischief  was  caused  by  the 


land,  which  was  bounded  by  two 
highways,  had  opened  in  it  a  quarry 
which  was  worked  by  their  licensees, 
and  the  plaintiff,  not  knowing  of  the 
quarry,  passed  over  the  waste  in  the 
dark  to  get  from  one  road  to  the 
other,  and  fell  into  the  quarry.  Held, 
that  no  duty  was  cast  upon  the  own- 
ers to  fence,  as  the  digging  the  quar- 
ry did  not  amount  to  a  public  nuis- 
ance. 

InW«TTORir.I>uNK,4  F.  &  F.  298, 
it  was  held  that  if  an  excavation  has 
been  made  so  near  to  a  highway  since 
its  dedication  and  adoption,  as  to 
create  or  increase  danger  to  the  pub- 
lic, and  an  accident  happens  thereby, 
the  person  making  the  excavation  is 
not  absolved  from  liability  by  reason 
that  a  statutory  obligation  to  fence 
the  highway  is  imposed  upon  other 
parties,  who  have  neglected  to  do  so. 

In  INDB&MAUR  V,  DaMBS,   1  H.   & 

R.  243,  1  L.  R.  C.  P.  274,  affirmed 
on  appeal;  2  L.  R.  C.  P.  311,  it  was 
held  that  it  is  the  duty  of  the  occu- 


pier of  a  building,  with  reference  to 
persons  resorting  thereto  in  »the 
course  of  business  upon  his  invita- 
tion, express  or  implied,  to  exercise 
reasonable  care  to  prevent  damage 
happening  to  them  from  unusual 
danger  in  the  construction  of  the 
premises,  of  which  he  has  or  ought 
to  have  knowledge.  Any  duty  on 
the  part  of  the  occupier  of  a  build- 
ing to  provide  for  the  safety  of  a  mas- 
ter workman  employed  to  do  work 
is  equally  owing  to  the  servant  work- 
man whom  he  may  lawfully  send  in 
his  place.  The  defendant  was  the  oc- 
cupier of  a  sugar  refinery,  in  which 
was  a  shaft  necessary  for  his  busi- 
ness, but  open  and  unfenced.  Cer- 
tain gas  fittings  were  being  put  up 
which  it  was  desired  to  test.  The 
plaintiff  was  sent  by  his  employer, 
the  gas  fitter,  to  the  refinery  for  that 
purpose;  while  so  engaged,  the  plain- 
tiff fell  down  the  shaft  Held,  that 
the  defendant  was  liable  for  the  in* 
juries. 
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breaking  of  an  axle  containing  a  large  flaw,  within  the  wheel  or 
near  its  edge.  Those  witnesses  who  made  any  actual  examination 
found  the  flaw  entirely  within  the  axle,  and  covered  by  a  small  thick- 
ness of  sound  metal.  The  suit  was  tried  in  April,  1877,  about  two 
years  and  a  half  after  the  accident.  Mrs.  Huntley  was  injured  in 
the  shoulder,  and  claimed  that  the  same  was  permanent.  Testimony 
was  introduced  bearing  upon  the  condition  of  the  cars  and  track, 
and  the  speed  of  the  train,  as  well  as  concerning  the  character  of  the 
injury.  The  principal  questions  arise  upon  the  medical  testimony 
and  upon  the  charge ;  although  some  other  points  are  presented." 
The  court  in  discussing  the  points  held  that  more  than  ordinary 
speed  is  not  necessarily  evidence  of  negligence  in  running  a  train. 
Evidence  of  defects  of  track  at  other  times  and  places  than  those  of 
the  accident  cannot  be  given  to  prove  negligence  contributing  to 
the  injury.  Actual  negligence  must  be  proved ;  it  cannot  be  implied 
or  presumed.  A  physician  cannot  testify  to  his  opinion  as  to  what 
ails  a  patient  where  it  is  not  the  result  of  his  own  examination  nor 
based  on  facts  in  proof.  Evidence  of  exclamations  6f  pain  made  at 
a  medical  examination  after  the  controversy  arose  for  the  purpose  of 
obtaining  testimony,  and  not  for  treatment,  properly  excluded. 
Judgment  for  plaintiff  reversed.  Opinion  by  Campbbli«>  Ch.  J. 
Su^eme  Court,  Michigan,  April  Term,  187S.     Grand  BapidS  and 

Indiana  IL  B.  Ck).  v.  Huntley,  88  Mich.  637. 


ARCHER   V.  THE  FORT  WAYNE  AND  ELM- 
WOOD   RAILWAY  COMPANY. 

Supreme  Court,  Michigan,  June  Term,  iSpi. 
[Reported  in  87  Mich.  101.] 

RIDING  ON  FRONT  PLATFORM  OF  STREET  CAR,  NOT  NEGLI- 
GENCE.— Where,  by  reason  of  the  crowded  condition  of  a  street  car 
and  of  the  rear  platform,  a  passenger  is  obliged  to  ride  on  the  front 
platform,  and  there  are  no  regulations  to  the  contrary,  he  is  not  guilty 
of  negligence  in  so  doing;  and  it  is  a  question  of  fact  for  the  jury  to 
determine  whether  or  not  such  manner  of  riding  is  so  dangerous  that 
the  company,  in  discharging  its  duty  to  the  public,  should  construct 
some  kind  of  a  guard  to  prevent  passengers  from  being  thrown  from 
the  car. 

NEGLIGENCE — JURY. — The  question  of  the  negligence  of  a  passenger 
while  so  riding,  and  of  the  defendant,  should  be  submitted  to  the  jury 
under  proper  instructions  (1). 

1.   Among  other  aues  in  Michigan  the  driving  bar  on  one  of  defend- 

relating  to  Persons  Injured  on  Plat-  ant's  street  cars,  there  being  room  in- 

fonnsof  Cars,  are  the  following:  side  the  car,  fell  off  the  car  and  was 

In  XX>wintY  V.  Hbnorib,  46  Mich,  injured  owing  to  alleged  sudden  jerk 

498  (1881),  plaintiff  while  seated  at  of  car.    Verdict  ordered  for  defend- 
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Bhror  to  Wayne.    The  facts  are  stated  in  the  opinion.    Judg- 
ntent  reversed, 
S.  £.  Englb,  for  appellant 
Bdwin  p.  Conklt  and  Oria  B.  Tayi<or,  for  defendant 

Champlln,  Ch.  J.  —  On  the  25th  day  of  December,  1888,  be- 
tween eight  and  nine  o'clock  in  the  evening,  the  plaintiff  tookpassage 
upon  one  of  the  defendant's  cars,  but,  on  account  of  the  number  erf 
passengers  in  the  car  and  upon  the  rear  platform,  was  compelled  to 
stand  upon  the  front  platform  of  the  car,  from  which  he  was  thrown, 
and  received  very  severe  injuries  by  his  leg  being  run  over  and 
crushed  by  one  of  the  car  wheels.  The  court  took  the  case  from  the 
jury  and  directed  a  verdict  for  the  defendant. 

The  declaration  in  the  case  alleges  the  duty  of  the  defendant  com- 
pany, which  plaintiff  claims  it  violated,  as  follows : 

1.  To  provide  and  furnish  said  plaintiff  a  safe  and  convenient 
seat  or  place  to  ride  while  being  so  conveyed  as  such  passenger. 

2.  To  provide  prudent,  safe,  and  competent  agents  to  manage 
said  car,  and  provide  for  his  safety  as  such  passenger. 

3.  Not  to  drive  said  car  at  such  a  rate  of  speed  as  to  be  dan- 
gerous to  said  passengers,  and  to  the  plaintiff  as  a  passenger. 

4.  To  have  a  chain  or  guard  across  the  passageway  down  the 


ant  On  appeal  judgment  was  af- 
firmed, it  being  held  that  plaintiff 
was  guilty  of  contributory  negligence 
in  sitting  on  the  driving  bar,  even 
at  the  driver's  invitation,  when  there 
was  room  for  him  inside  the  car. 
Held  also,  that  there  was  no  evi- 
dence of  negligence  in  running  over 
plaintiff  after  he  fell  from  the  car,  the 
driver  having  stopped  the  car  as  soon 
as  he  could. 

In  Dickinson  v.  Port  Huron  & 
N.  W.  R*Y  Co.,  63  Mich.  43  (1884), 
it  appeared  that  plaintiff,  a  passenger, 
was  selling  excursion  tickets  on  a 
train  of  defendant,  and  while  passing 
along  the  side  step  of  a  car,  was 
struck  by  a  coal  bin  on  a  parallel 
track,  the  bin  standing  within  two 
inches  of  the  step  upon  which  plain- 
tiff was  standing.  Verdict  and  judg- 
ment for  plaintiff,  which  on  appeal 
was  afHrmed,  the  court  holding  that 


the  facts  presented  a  case  for  the  jttiy. 

In  WoRicsDORP  V.  Detroit  City 
R'Y  Co.,  75  Mich.  472  (1889),  the 
plaintiff  was  injured  in  a  collision  of 
street  cars  due  to  alleged  negligent 
management  of  the  cars  and  defective 
appliances.  Judgment  for  plaintiflF 
was  reversed,  the  trial  court  errone- 
ously charging  that  there  were  four 
grounds  of  recovery,  that  they  might 
all  stand  or  fall  separately,  and  that 
if  the  jury  found  that  the  accident 
was  caused  by  either  of  the  grounds 
stated,  although  failing  on  the  other 
three  grounds,  plaintiff  was  entitled 
to  recover. 

See  also  Bast  Saginaw,  etc., 
Strkbt  R'y  Co.  V.  BOHN,  27  Mich« 
608;  Upham  v.  Crrv  R'y  Co.,  85  Mich. 
12,  and  Etson  v.  Fort  Waynb,  etc, 
R'y  Co.,  110  Mich.  494,  for  injuries  to 
persons  on  platforms  of  cars. 
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steps  at  the  end  of  the  front  platform  extending  across  the  passage- 
way, for  the  safety  of  passengers. 

5.  To  slacken  the  speed  of  the  car  and  to  stop  when  called  upon 
to  do  so  by  the  plaintiff  at  the  time  he  slipped  and  fell  from  the  car» 
while  he  was  hanging  to  the  guard  rail  of  the  car. 

The  neglect  of  duty  alleged  by  the  plaintiff  in  his  declaration  is  as 
follows : 

1.  That  the  defendant  wrongfully,  negligently,  and  carelessly 
then  and  there  furnished  and  provided  imprudent  and  incompetent 
agents,  to  wit,  the  driver  and  conductor  then  in  charge  of  the  car. 

2.  That  the  defendant  wrongfully  and  negligently  failed  to  pro- 
vide a  safe  and  suitable  seat  or  place  for  the  plaintiff  in  and  upon 
such  car  as  such  passenger,  and  negligently  and  carelessly  allowed 
the  car  to  be  so  filled  and  crowded  as  to  prevent  the  plaintiff  from 
passing  inside  the  car,  which  in  the  exercise  of  due  care  he  en- 
deavored to  do,  and  thereby  wrongfully  compelled  him  to  stand  and 
ride  upon  the  front  platform  of  said  car. 

3.  That  while  he  was  so  lawfully  standing  and  riding,  and  in  the 
exercise  of  due  care  on  his  part,  the  defendant  wrongfully  and  negli- 
gently had  no  chain  or  guard  across  the  passageway  down  the 
steps  at  the  end  of  the  front  platform  on  the  right  hand  of  the  car 
so  moving  eastward,  but  wrongfully  and  negligently  allowed  said 
chain  or  guard  to  be  hanging  there,  not  in  use,  and  not  hooked  up  as 
a  guard  and  protection  across  the  steps  in  its  usual  place  where  it 
was  customary  to  keep  the  same. 

4-  That  the  driver  and  conductor  wrongfully,  recklessly,  and 
carelessly  mismanaged  said  car,  and  were  then  and  there  going  at  a 
high  rate  of  speed,  when  the  driver  wrongfully  and  carelessly,  with- 
out any  notice  or  warning  to  the  plaintiff,  struck  the  horses  a  blow 
with  his  whip,  causing  them  to  jump  forward,  giving  the  car  a 
sudden  jerk  and  a  pitching,  rocking  motion,  and  still  further  increas- 
ing its  speed  to  a  high  and  dangerous  rate,  just  as  it  was  passing  the 
cross-walk  on  Riopelle  street,  thereby  then  and  there  throwing  the 
plaintiff  from  the  platform  at  the  right  hand  thereof,  causing  him  to 
slip  from  the  step,  and  to  swing  around  to  his  right  towards  the  car, 
while  trying  to  save  himself  by  clinging  with  his  right  hand  to  the 
hand-rail  of  the  car,  the  swift  motion  of  the  car  dragging  him  back- 
wards, while  struggling  to  recover  himself,  and  while  calling,  as  he 
then  did,  to  the  driver  to  stop  or  slacken  the  speed  of  the  car,  and 
causing  him  to  fall  upon  his  back  with  his  leg  across  the  rail  of  the 
track,  so  that  the  car  wheel  ran  over  it,  and  crushed  the  ankle  joint 
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and  bones  of  the  leg  below  the  knee,  and  cut,  crushed,  and  bruised 
the  flesh  of  his  leg. 

The  declaration,  having  set  out  the  duty  of  the  defendant,  and  its 
neglect  to  observe  such  duty,  then  states  that,  "by  reason  of  the 
wrongful  and  negligent  acts  of  the  defendant  aforesaid,  the  plaintiff 
was  seriously  hurt,"  etc. ;  and  concludes,  "whereby,  and  by  reason  of 
the  premises  aforesaid,  the  plaintiff  hath  sustained  damages,"  etc. 

The  testimony  introduced  upon  the  trial  showed  that  the  plaintiff 
and  his  father  took  passage  upon  the  car  on  the  night  stated,  and 
that  the  car  was  filled  inside,  and  the  rear  platform  also,  and  that 
they  were  obliged  to  take  passage  upon  the  front  platform ;  and  that 
while  riding  in  that  place,  with  his  back  against  the  car  and  holding- 
onto  the  guard  rail  at  the  right  with  his  right  hand,  the  driver 
struck  the  horses  with  his  whip,  which  caused  the  car  to  swerve  to 
the  left ;  and,  as  he  was  standing  on  the  right  hand  of  the  door  of  the 
car,  his  back  was  thrown  against  the  end  of  the  car,  and  he  went  to 
pitch  forward  to  try  to  recover  his  footing,  slipped  down  the  step, 
striking  his  hip  against  it,  and,  hanging  to  the  guard  rail,  his  back 
was  turned  towards  the  horses.  He  tried  to  regain  his  footing,  and 
did  regain  it,  and  tried  to  get  back  on  the  car,  but  slipped  off  the 
lower  step,  and  was  swung  around,  and,  still  hanging  by  his  right 
hand,  was  dragged  along  the  ground,  and  his  foot  was  caught  under 
the  wheel  of  the  car,  and  run  over.  He  called  to  the  driver  to  stop, 
and  he  testifies  that  the  driver  "appeared  to  be  having  all  he  could 
do  to  attend  to  his  horses.  They  were  kind  of  unmanagetable,  and 
he  did  not  see  me,  or  did  not  stop  the  car  until  I  was  run  over."  He 
testifies  that  he  thought  he  shouted  loud  enough  for  him  to  hear, 
but  he  did  not  make  any  attempt  to  stop  the  car.  The  word  he  used 
when  he  called  out  was  "Stop !"  as  loud  as  he  could.  He  testifies 
that  the  driver  did  not  go  over  ten  or  fifteen  feet  after  the  car  ran 
over  him  until  it  was  stopped. 

The  plaintiff's  father  was  also  sworn  as  a  witness  on  behalf  of  the 
plaintiff,  and  testified  that  he  was  also  riding  upon  the  front  platform 
on  the  left  of  the  door ;  that  the  road  appeared  to  be  very  rough ;  that 
the  car  swayed  and  swerved  a  great  deal,  with  a  kind  of  rocking 
motion,  and  that  he  held  onto  the  dashboard  with  both  hands ;  that 
the  driver  struck  the  horses  a  blow  with  the  whip,  which  caused 
them  to  start  suddenly.  He  also  testified  that  the  driver  was  driving 
with  loose  lines,  and  did  not  make  any  effort  to  stop  when  his  son 
called  out,  "until  he  went  quite  a  little  past ;  that  he  told  the  driver 
to  stop,  that  the  boy  had  fallen  off ;  that  the  driver  went  only  a  short 
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distance,  he  did  not  think  he  went  ov€r  half  a  car,  from  the  time  he 
got  hurt,  but  from  the  time  he  fell  off  he  must  have  gone  three  or 
four  rods  anjrway."  He  also  testified  that  there  was  no  g^ard  across 
the  steps  on  either  side  of  the  platform.  The  plaintiff  testified  as 
to  the  speed  at  which  they  were  going  as  follows : 

"They  seemed  to  be  going  quite  rapidly.  I  have  seen  them  drive 
fully  as  fast  plenty  of  times,  and  a  good  deal  slower.  They  seemed 
to  have  a  good  rate  of  speed ;  that  is,  at  the  time  I  fell  off." 

Testimony  was  also  introduced  tending  to  show  that  the  driver 
was  behind  time,  and  was  endeavoring  to  make  it  up. 

The  plaintiff  introduced  in  evidence  sections  4  and  6  of  chapter 
107  of  the  Revised  Ordinances  of  1890,  as  follows : 

"Sec.  4.  Every  street  railway  company  in  the  city  of  Detroit 
shall  so  inclose  and  guard  the  front  platform  of  each  car  operated 
and  run  by  any  such  company  within  the  limits  of  the  city  as  to 
prevent  passengers  from  getting  on  or  off  such  platform.  (Ap- 
proved July  14, 1873.) 

"Sec.  5.  No  conductor  or  driver  of  any  street  railway  car,  while 
such  car  is  in  use,  shall  permit  any  person. to  enter  or  leave  the  same 
by  way  of  the  front  or  forward  platform ;  and  no  person,  when  the 
forward  platform  of  any  street  railway  car  in  actual  use  is  inclosed 
or  guarded,  as  required  in  the  preceding  section,  shall  enter  or  leave, 
or  attempt  to  enter  or  leave,  such  car  by  the  forward  platform 
thereof ;  and  no  person  under  the  age  of  sixteen  years  shall  ride  on 
the  rear  platform  of  any  street  railway  car,  or  get  on  or  off  the  same 
while  said  car  is  in  motion.    (Approved  May  4,  1876.)" 

There  was  no  testimony  introduced  upon  the  trial  which  tended 
to  show  that  the  car  upon  which  the  plaintiff  was  riding  had  a  chain 
or  any  other  device  for  preventing  persons  from  entering  or  leaving 
by  way  of  the  forward  platform,  or  to  protect  them  while  riding 
thereon. 

The  only  testimony  bearing  upon  the  question  of  the  negligence 
of  the  company  or  its  agents,  namely  the  conductor  and  driver,  in 
the  management  of  the  car,  was  the  testimony  showing  that  the  car 
was  filled  with  passengers  inside,  and  the  rear  platform  was  also 
filled,  so  that  the  plaintiff  could  not  obtain  passage  inside  the  car, 
and  was  thereby  compelled,  if  he  rode  upon  that  car,  to  take  passage 
upon  the  front  platform.  This  he  had  a  right  to  do,  and  it  was  not 
negligence  on  his  part  so  to  occupy  the  front  platform  under  the 
circumstances.  Upham  v.  Railway  Co.,  85  Mich.  12.  It  does  not 
appear  from  the  plaintiff's  own  testimony  that  the  car  was  driven  at 
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an  unusual  rate  of  speed,  and  it  does  appear  that  the  accident  hap- 
pened upon  a  straight  track,  and  that  there  was  nothing  calling 
upon  the  defendant  and  its  agent  to  give  any  special  warning  that  he 
was  about  to  use  his  whip  upon  his  horses.  The  plaintiff  was  in 
position  where  he  could  observe  the  movements  of  the  driver,  and 
was  as  well  qualified  to  see  and  know  when  the  whip  was  used  as  if 
he  had  been  warned  by  the  voice  of  the  driver  that  he  was  about  to 
strike  his  horses.  The  position  he  occupied  upon  the  car  was  one 
fraught  with  danger,  and  called  upon  him  to  use  diligence  commen- 
surate to  the  dangerous  position  he  occupied.  It  is  true  that  the 
railway  company  owed  to  him,  while  riding  in  that  place,  increased 
care  not  to  so  conduct  and  manage  its  cars  by  its  neglect  to  cause 
him  injury,  and  it  is  a  question  of  fact  which  ought  to  be  submitted 
to  a  jury  to  determine  whether  or  not  the  position  of  riding  upon  the 
front  platform  of  a  street  car  is  so  dangerous  that  the  company,  in 
discharging  its  duty  to  the  public,  should  construct  some  kind  of  a 
guard  to  prevent  them  from  being  thrown  from  the  car. 

It  was  said  in  the  case  above  referred  to  that  it  was  difficult  to  see 
upon  what  reason  the  courts  can  hold  that  platforms  of  cars  are  dan- 
gerous, and  that  persons  who  ride  there  assume  all  the  risk,  and 
thereby  relieve  such  companies  from  all  liability,  except  for  gross, 
willful,  and  wanton  misconduct ;  and,  under  the  facts  of  that  case,  it 
was  said  that  the  question  of  the  negligence  of  the  plaintiff,  as  well 
as  of  the  defendant,  belonged  to  the  jury  to  determine,  and  should 
have  been  submitted  to  them  under  proper  instructions.  We  think 
this  case  comes  within  the  ruling  above  referred  to,  and  should  have 
been  submitted  to  the  jury. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 


ELDRIDQE  V.  MINNEAPOLIS  AND  ST.  LOUIS 

RAILWAY  COMPANY. 

Supreme  Court,  Minnesota,  Jtine,  1884* 

[Reported  in  32  Minn.  253.] 

DERAILMENT  OF  TRAIN— PRESUMPTION  OF  NEGLIGENCE. 
— To  rebut  the  presumption  of  negligence  in  a  railroad  company,  aris- 
ing from  an  accident  by  which  the  plaintiff  was  injured,  the  defendant 
offered  evidence  of  the  circumstances  of  the  accident,  the  character  and 
actual  condition  of  the  cars,  roadbed,  and  track,  and  of  the  speed  and 
management  of  the  train,  and  also  evidence  of  expert  witnesses,  tending 
to  show  that  the  track  and  cars  were  well  built  and  in  good  condition, 
and  that  the  train  was  properly  managed.    Heid,  to  make  a  case  for  the 
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'  jury  upon  the  question  whether  defendant  exercised  due  diligence  tinder 

i  the  circumstances. 

NEW  TRIAL— PRACTICE. —The  granting  of  a  motion  for  a  new  trial 
for  newly-discovered  evidence  is  largely  in  the  discretion  of  the  trial 
court;  and  where  such  discretion  appears  to  have  been  fairly  exercised 
in  determining  such  motion,  its  action  in  the  premises  will  not  be  re- 
versed. 

Action,  brought  in  the  District  Court  for  Waseca  county,  to  re- 
cover damages  for  personal  injuries  received  by  plaintiff  while  a 
passenger  in  a  car  of  defendant  which  was  derailed.  At  the  trial 
before  Buckham,  J.,  and  a  jury,  the  defendant  had  a  verdict. 
PlaintiflF  moved  for  a  new  trial  upon  the  following  grounds,  viz. : 
1,  newly  discovered  evidence,  2,  that  the  verdict  is  not  justified 
by  the  evidence,  and  3,  error  in  law  occurring  at  the  trial,  and  ap- 
peals from  an  order  denying  his  motion.    Order  affirmed. 

I#swis  &  Lbsub,  for  appellant. 

Coi«LBSTBR  Bros.  9  for  t^espondent. 

Vanderburgh,  J. —  It  must  be  admitted  that  the  burden  of  proof 
rested  upon  the  defendant  in  this  case  to  show  that  the  accident  by 
which  plaintiff  was  injured,  on  the  train  upon  which  he  was  a  pas- 
senger, was  not  caused  by  any  want  of  care  or  foresight  on  defend- 
ant's part.  Such  exonerating  evidence  would  naturally  embrace,  as 
defendant  insists  it  did  in  this  case,  the  circumstances  of  the  accident, 
the  management  of  the  train,  and  also  the  condition  of  the  cars, 
roadbed  and  track,  at  the  particular  place. 

Whether  or  not,  in  this  case,  there  was  sufficient  evidence  to  sup- 
port the  finding  of  the  jury  in  defendant's  favor,  is  the  principal 
question  on  this  appeal.  The  charge  in  the  complaint  is  that,  while 
plaintiff  was  such  passenger,  the  defendant  so  negligently  conducted 
in  the  operation  of  its  road  and  the  management  of  the  train,  that 
the  car  in  which  plaintiff  was  riding  was  derailed  and  thrown  with 
great  force  from  the  track  while  the  train  was  running  at  a  high  rate 
of  speed,  by  reason  of  which  he  was  seriously  injured,  etc.  The 
testimony  of  defendant's  witnesses  tended  to  show  that  the  roadbed, 
track,  and  cars  were  in  good  order  and  repair ;  that  the  ties,  rails, 
and  fastenings  were  sound  and  strong,  and  of  good  materials ;  that 
the  second  car  from  the  engine  was  the  first  to  leave  the  track,  and 
caused  the  derailment  of  the  other  cars ;  that  at  the  point  where  it  so 
left  the  track  the  rails  remained  well  fastened  and  in  their  place  after 
the  accident,  and  that,  upon  an  examination  made  by  the  conductor 
and  engineer,  who  were  competent  to  speak  from  experience,  it  did 
not  appear  that  the  accident  was  caused  by  any  breakage  or  defect 
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in  anything  connected  with  the  cars  or  track.  The  evidence  also 
shows  that  the  engine  was  in  charge  of  a  skillful  and  competent  engi- 
neer ;  that  the  train  was  being  managed  in  the  usual  way,  and  was  be- 
ing run  at  the  usual  rate  of  speed,  twenty-five  miles  an  hour,  which 
was  considerably  less  than  that  of  the  express  trains  on  the  same 
road;  and  that  the  accident  occurred  just  aftertheengineerhadslack- 
ened  the  train  for  a  crossing,  as  was  customary,  by  the  application  of 
the  air  brakes,  under  circumstances  which  seem  to  have  afforded  no 
reasonable  ground  for  apprehending  it.  The  conductor  testified 
that  trains  are  often  thrown  from  the  track  from  causes  that  are  not 
discoverable  upon  the  most  careful  examination.  But,  if  this  car 
"jumped"  the  track  in  consequence  of  "slackening,"  or  "taking  up 
the  slack,"  in  the  train  at  the  particular  place  in  the  road,  it  was  a 
fact  for  the  consideration  of  the  jury,  as,  also,  whether  the  happening 
of  the  accident  from  such  a  cause  was  consistent  with  the  most  care- 
ful practical  management  of  the  train.  Howard  v.  St.  Paul,  M.  & 
M.  R'y  Co.,  32  Minn.  214.  We  think  the  circumstances  of  the 
accident  and  of  the  management  of  the  train  were  sufficiently  shown 
to  the  jury  to  entitle  them  to  judge  whether  the  train  was  managed 
with  due  care  and  skill,  under  the  rule  of  liability  applicable  to  a 
carrier  in  such  cases,  and  we  must  presume  that  this  rule  was  cor- 
rectly given  to  the  jury,  though  the  charge  of  the  court  is  not  made 
part  of  the  record. 

Stress  is  laid  upon  the  fact  that  the  evidence  fails  to  disclose  the 
real  cause  of  the  accident ;  and  it  is  insisted  by  the  plaintiff  that  it 
devolves  upon  the  defendant,  in  order  to  exonerate  itself  from  the 
charge  of  negligence,  and  to  show  that  it  exercised  the  highest 
degree  of  care  consistent  with  the  practical  operation  of  the  road,  to 
disclose  specifically  to  the  jury  the  real  cause  of  the  accident,  and 
thus  make  it  appear  that  it  was  exempt  from  responsibility.  This 
question  relates  rather,  as  we  think,  to  the  method  of  proof  by 
which  the  result  is  to  be  reached.  The  evidence,  as  spread  upon  the 
record,  may  seem  stronger  or  weaker  according  to  the  circum- 
stances of  each  case.  Yet  where  it  reasonably  tends  to  establish  the 
absence  of  such  responsibility  and  liability  on  the  part  of  the  carrier, 
upon  all  the  points  in  issue,  it  must  be  left  to  the  jury  to  weigh,  and 
their  verdict  exonerating  the  defendant,  if  fairly  reached,  must  be 
presumed  to  include  a  finding  of  the  real  cause  of  the  accident,  or, 
if  inexplicable,  that  the  defendant  was  nevertheless  exempt  from 
negligence  or  culpability.  Brehm  v.  Great  Western  R'y  Co.,  34 
Barb.  256, 271. 
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The  conductor  testified  that  certain  other  railroads,  with  which  he 
was  familiar,  were  "first-class  roads/'  and  that  he  considered  this 
was  also  a  "first-class"  road ;  but  as  he  was  particularly  interrogated 
as  respects  the  condition  and  construction  of  this  road,  what  he  said 
in  reference  to  other  roads,  which  was  received  under  objection, 
though  immaterial,  was  harmless.  The  plaintiff  had  testified  that 
the  train,  after  proceeding  for  a  while  at  the  rate  of  twenty-five  miles 
an  hour,  started  up  faster,  and  at  the  time  of  the  accident  was  run- 
ning at  a  much  higher  rate  of  speed.  It  was  therefore  competent  for 
defendant,  in  rebuttal,  to  prove  the  actual  speed  of  the  train,  and  that 
it  was  not  running  faster  than  the  usual  rate  of  speed,  which  was 
twenty-five  miles  an  hour.  Plaintiff's  objection  to  this  evidence  was 
therefore  rightly  overruled.  That  the  engineer  slackened  the  train  at 
the  crossing,  and  that  it  was  usual  to  do  so,  tended  to  explain  to  the 
jury  the  facts  as  to  the  management  of  the  train  at  the  time,  and  that 
there  was  no  irregularity  in  it,  and  was  prc^erly  in  rebuttal  of  plain- 
tiff's testimony  on  the  subject. 

As  to  the  newly-discovered  evidence,  it  doubtless  appeared  to  the 
trial  court  that  if  the  ties  and  track  were  actually  in  the  condition 
sworn  to  by  the  witness  Brown,  reasonable  diligence  on  the  part  of 
the  plaintiff  would  have  enabled  him  to  have  discovered  witnesses  to 
prove  such  facts  upon  the  proper  inquiry ;  and,  in  view  of  the  strong 
counter-aflBdavits  introduced  on  the  motion  by.  defendant,  we  are 
unable  to  see  that  there  was  any  abuse  of  discretion  by  the  trial 
court  in  refusing  a  new  trial  on  this  ground.  Peterson  v.  Faust, 
30  Minn.  22. 

Order  affirmed. 


DAHLBERQ   V.  MINNEAPOLIS   STREET 

RAILWAY   COMPANY. 

Supreme  Courts  Minnesota^  November,  1884., 
[Reported  in  32  Minn.  404.] 

CARRIER  OF  PASSENGERS— OBSTACLES  ON  STREET  CAR 
TRACKS. — A  street  railway  company,  as  a  carrier  of  passengers,  is 
bound  to  exercise  the  highest  care  in  the  management  of  its  cars  in 
approaching  and  passing  structures  and  obstacles  in  the  street  situated 
unreasonably  close  to  the  track. 

PASSENGER. — The  position  which  a  passenger  in  a  street  car  may  rea- 
sonably be 'allowed  to  assume,  when  taking  or  occupying  a  seat,  is  sub- 
ject to  no  arbitrary  rule.    He  is  to  exercise  a  degree  of  care  commen- 
ix— 31     ^ 
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surate  with  the  danger  to  which  he  may  be  exposed,  and  such  as  men 
of  common  prudence  would  exercise  in  a  like  situation,  having  regard 
to  all  the  circumstances,  and  considering  the  probability  that  the  carrier 
will  exercise  due  care;  but  the  degree  of  care  to  be  exercised  in  any 
particular  case  is  usually  a  question  of  fact  for  the  jury. 

HAND  ON  OPEN  WINDOW  OF  STREET  CAR. —Where  a  passenger 
in  a  street  car,  while  in  the  act  of  taking  his  seat,  rested  his  hand  on 
and  partially  over  the  base  of  an  open  window,  and  the  same  was  im- 
mediately struck  and  injured  by  upright  sewer  planks  standing  in  close 
proximity  to  the  passing  car.  Held^  that  the  question  of  contributory 
negligence  on  his  part  was  for  the  jury. 

Appbai«  by  defendant  from  an  order  of  the  District  Court  for 
Hennepin  county,  Koon,  J.,  presiding,  refusing  a  new  trial,  after  a 
verdict  of  $1,300  for  plaintiff.    AMrmed. 

Wilson  &  Lawrbncb»  for  appellant. 

Mbr&ick  &  Mbrkick,  for  respondent. 

VandeFburgrh,  J.  —  This  action  is  for  damages  for  injuries  re- 
ceived by  plaintiff  while  a  passenger  upon  one  of  the  defendant's 
street  cars,  in  the  city  of  Minneapolis.  The  accident  occurred  from 
the  contact  of  plaintiff's  hand,  which  was  partly  outside  the  open  car 
window,  with  upright  planks  placed  by  the  city  near  the  track  while 
in  the  construction  of  a  sewer  across  the  street  and  under  the  track. 
The  evidence  is  conflicting  as  to  the  degree  of  proximity  of  the 
sewer  planks  to  the  body  of  the  passing  car,  but  we  think  there  was 
evidence  in  plaintiff's  behalf,  for  the  jury,  tending  to  show  that  the 
car  ran  very  close  and  within  less  than  an  inch  of  them.  These 
planks  were  erected  each  side  of  the  sewer,  about  three  feet  apart, 
and  were  for  the  purpose  of  preventing  tUe  earth  from  caving  in 
during  the  progress  of  the  work.  The  plaintiff  states  in  his  testi- 
mony that  he  entered  the  car,  proceeded  to  the  front  to  pay  his  fare, 
got  change  in  an  envelope,  and  went  back  and  sat  down,  and  says : 
"I  put  my  hand  like  this  on  the  window  (illustrating  by  putting 
his  hand  on  the  arm  of  a  chair,  with  the  fingers  on  the  outside),  I 
was  hardly  sitting  down  before  I  was  struck  by  the  planks.*'  He 
also  testifies  that  his  hand  was  caught  and  turned  around  by  the  first 
plank  and  his  arm  broken  by  the  second  plank,  and  that  his  hand 
was  first  struck  on  the  knuckles.  "The  car  was  going  pretty  fast — 
trotting."  On  cross-examination,  he  said:  "I  walked  back  from 
the  front  of  the  car  to  the  second  window ;  I  had  the  envelope  in  my 
fingers  and  put  it  out ;  I  did  not  throw  it  out ;  I  put  my  hand  out 
just  far  enough  to  let  the  envelope  out ;  I  was  partly  sitting  down 
before  I  was  struck  with  the  first  plank ;  my  hand  was  caught  just 
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as  I  sat  down."  The  sewer  planks  had  just  been  put  up,  and  the 
driver  of  the  car  had  not  previously  passed  them.  He  had  sole  con- 
trol and  management  of  the  car,  and,  according  to  plaintiff's  evi- 
dence, he  did  not  stop  or  slacken  its  speed  on  approaching  the  sewer. 
It  does  not  appear  that  plaintiff  had  any  notice  of  the  obstruction. 

1.  The  defendant,  as  a  carrier  of  passengers,  was  bound  to  exer- 
cise extraordinary  care,  and  liable  for  slight  neglect,  and  the  ques- 
tion of  negligence  in  the  management  of  the  car  on  approaching  an 
obstacle  which  might  graze  or  come  in  such  close  proximity  to  the 
car  as  to  be  dangerous,  would  naturally  be  for  the  jury,  and  we  think 
it  was  properly  submitted  to  them  in  this  case ;  for,  independently  of 
contributory  negligence  on  the  part  of  a  passenger,  he  might,  by  a 
jolt  of  the  car  or  for  other  justifiable  reason,  temporarily  expose  a 
hand  or  limb  beyond  the  limits  of  the  car,  and  be  injured.  Dickin- 
son V,  Port  Huron  &  N.  W.  R.  Co.,  18  N.  W.  Rep.  (Mich.)  553  (1). 

2,  The  principal  question  in  the  case  is  presented  by  the  defend- 
ant's exceptions  to  the  rulings  of  the  court  upon  the  question  of  the 
plaintiffs  alleged  contributory  negligence  in  temporarily  extending 
his  hand  or  fingers  over  the  edge  of  the  window  sill.  The  court 
charged  the  jury  that  "as  a  general  proposition  of  law,  if  a  man 
should  thrust  his  hand  outside  of  a  car  window  carelessly  and  negli- 
gently, so  as  to  come  in  contact  with  an  object  which  was  at  a 
reasonably  safe  distance  from  the  car,  and  should  be  injured,  and  he 
would  not  have  been  injured  but  for  that  negligent  act  on  his  own 
part,  he  could  not  recover  at  all."  But  if  the  plaintiff  simply  put  his 
hand  upon  the  window  sill  as  he  sat  down,  and  as  described  in 
plaintifPs  testimony,  the  windows  being  open,  though  his  fingers^ 
were  beyond  and  outside  of  the  window,  "if  the  accident  occurred  ia 
that  way,  and  that  was  all  he  did,"  it  was  not,  in  the  opinion  of  the 
court,  negligence  in  law.  The  court  further  instructed  the  jury  that 
he  was  bound  to  do  what  a  person  of  ordinary  prudence  would  do, 
and  nothing  more,  and  "he  is  liable  for  contributory  negligence  if  he 
did  in  this  instance  what  a  person  of  full  age  and  discretion,  and 
ordinary  intelligence,  care,  and  prudence,  should  not  have  done." 
The  court,  therefore,  left  the  question  to  the  jury,  and  refused  to 
charge  the  jury,  as  requested  by  defendant's  counsel,  that  if  the  jury 
believed  that  the  plaintiff's  arm  or  hand  was  outside  the  window 
when  the  injury  occurred,  he  could  not  recover. 

We  are  not  prepared  to  say,  assuming  plaintiff's  version  of  the 
case  to  be  true,  that  the  court  erred  in  holding  that,  if  the  conduct 

1.    See  note  of  this  case  on  page  474,  ante. 
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of  plaintiff  was  negligent,  it  was  an  inference  to  be  drawn  by  the 
jury  and  not  by  the  court.  By  this  the  court  did  not  imply  that 
plaintiff's  conduct  was  not  negligent,  but  that  it  was  not  necessarily 
or  conclusively  such.  A  very  careful  or  thoughtful  person  would 
be  likely  to  refrain  from  such  an  act,  while  it  is  not  so  clear  that,  in 
the  judgment  of  a  majority  of  ordinarily  prudent  men,  the  conduct 
of  the  plaintiff,  as  testified  to  by  him,  would,  in  itself,  be  careless  or 
unauthorized.  A  passenger  is  to  be  allowed  a  reasonable  measure 
of  liberty  in  the  position  assumed  by  him  in  taking  or  occupying  his 
seat.  He  is  expected  to  exercise  care  commensurate  with  the 
danger  to  which  he  may  be  exposed ;  but  the  degree  of  care  to  be 
exercised  on  a  particular  occasion  is  generally  a  question  of  fact  for 
the  jury.  Stackus  v.  N.  Y.  C.  &  H.  R.  Co.,  79  N.  Y.  464.  Thus, 
whether  the  act  of  standing  on  the  platform  of  a  street  car,  or  of 
getting  on  or  off  such  car  while  in  motion,  is  negligence,  is  held 
usually  to  be  for  the  jury  under  the  circumstances  of  each  case. 
Whart.  Neg.,  §§365,  370;  Meesel  v.  Lynn  &  B.  R.  Co.,  8  Allen,  234 
(1) ;  Eppendorf  v.  Brooklyn  City  &  N.  R.  Co.,  69  N.  Y.  195  (2) ; 
Shear.  &  Redf.  Neg.,  §282.  So,  in  Germantown  P.  R'y  Co.  v. 
Brophy,  17  Rep.  (Pa.)  538  (3),  it  was  held  not  negligence  per  se  for 
a  passenger  to  rest  his  arm  on  a  window  sill,  "which  is  substantially 
the  top  of  the  back  of  the  seat,"  whence,  by  a  jolt  of  the  car,  his  arm 
was  thrown  out  of  the  window  and  injured ;  the  court  sa3ring:  "In 
the  absence  of  collision  with  an  external  object  his  arm  was  in  no 
danger  of  injury.  He  was  under  no  legal  obligation  to  assume  or 
anticipate  that  the  company  would  run  another  car  against  the  one 
in  which  he  was  sitting."  But  if,  instead  of  resting  his  arm  on  the 
window  sill,  he  had  taken  hold  of  it  as  did  the  plaintiff,  his  hand  ex- 
tending, say,  less  than  an  inch  beyond  the  car,  the  same  suggestion 
might  be  made  (notwithstanding  the  additional  fact)  in  considering 
the  question  of  negligence.  Whart.  Neg.,  §362;  Hutch.  Carr.,  §669; 
Thomp.  Carr.,  258;  Fordham  v.  London,  etc.,  R'y  Co.,  L.  R.  3  C.  P. 
368  (4) ;  Ang.  Carr.,  §  559,  note ;  Seigel  v.  Eisen,  41  Cal.  108 ;  Miller 


1.  There  is  a  note  of  this  case  on 
page  446,  ante. 

2.  Eppendorf  v,  Brooklyn  City, 
etc.,  R.  Co.,  69  N.  Y.  196,  is  report- 
ed in  5  Am.  Neg.  Gas.  219. 

3.  Reported  with  the  Pennsyl- 
vania cases  in  vol.  10,  Am.  Neg.  Cas. 

4.  In  Fordham  v.  London, 
Brighton  &  South  Coast  R'y  Co.,  4 
L.  R.  C.  P.  619.  affirming  3  L.  R. 


C.  P.  368,  the  facts  were:  A  passen- 
ger, in  getting  into  a  railway  carriage 
at  a  station,  placed  his  left  hand  on 
the  back  of  the  open  door  to  aid  him 
in  mounting  the  step.  There  w^ 
conflicting  evidence  as  to  whether  a 
proper  handle  was  affixed  to  the  car- 
riage, to  the  right  hand  of  the  door, 
but  the  night  was  dark,  and  the  pas- 
senger did  not  see  any  handle.     He 
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V,  St.  Louis  R.  Co.,  5  Mo.  App.  471  (1) ;  Spencer  v.  Mil.  &  P.  R.  Co., 
17  Wis.  487  (2).  That  is  to  say,  whether  the  position  or  conduct  of 
the  passenger  in  such  cases  is  reasonably  prudent,  considering  the 
circumstances  and  the  probability  that  the  carrier  will  exercise  due 
care,  is  not  necessarily  a  question  for  the  court  (though  in  clear 
cases  it  of  course  would  be),  but  may  be  and  ordinarily  is  for  the 
jury. 

It  must  also  be  considered  that  in  order  to  the  successful  opera- 
tion of  cars  there  must  be  a  reasonable  space,  on  each  side,  between 
them  and  any  structures  or  obstacles  in  the  street,  to  accommodate 
their  movements  caused  by  irregularities  or  impediments  on  the 
track;  and  that  as  respects  danger  from  collision  with  such  struc- 
tures, it  is  ordinarily  easily  averted  in  the  case  of  street  cars,  which 
run  at  a  moderate  rate  of  speed,  and  are  readily  controlled.  Lyman 
V.  Union  R'y  Co.,  114  Mass.  83 ;  Thomp.  Carr.,  258,  446.  The  ques- 
tion of  the  passenger's  negligent  conduct  must  be  largely  affected 
by  the  circumstances  of  each  case,  including  any  indications  of 
danger  from  obstructions,  or  interruptions,  from  whatever  cause, 
which  might  influence  the  conduct  of  a  prudent  person.  But  in 
Todd  V.  Old  Colony  &  F.  R.  Co.,  3  Allen,  18 ;  s.  c.  7  Allen,  207  (3), 
it  was  unqualifiedly  ruled  that  voluntarily  suffering  an  arm  or  any 
part  of  it  by  a  passenger  to  extend  beyond  the  external  surface  of  a 
car  was  negligence  per  se.  And  in  Pittsburg  &  C.  R,  Co.  v.  Mc- 
Qurg,  56  Pa.  St.  294  (4),  it  is  assumed  by  the  court  that  such  con- 
duct by  a  passenger  is  wholly  unauthorized  and  presumptively 
negligent.  These  cases  growing  out  of  accidents  arising  upon  steam 
railways  have  been  followed  by  the  courts  of  several  States.  The 
same  rule  was  also  applied  in  Lauderbach  v.  People's  R.  Co.,  Pa. 
Sup.  Ct.  1884, — ^a  street  car  case.  The  hand  of  a  passenger  holding 
on  to  the  window  of  a  car  was  caught  by  a  colliding  car  on  a  narrow 
street,  where  the  cars  necessarily  grazed  in  passing.  No  reference 
is  there  made  to  any  supposed  distinction  between  the  case  of  street 


had  a  parcel  in  his  right  hand,  and 
before  he  had  completely  entered  the 
carriage,  the  guard,  without  any  pre- 
vious warning,  closed  the  door,  and 
crushed  his  hand  between  the  back 
of  the  door  and  the  door  post  Held, 
that  there  was  evidence  of  negligence 
on  the  part  of  the  company's  serv- 
ant, and  no  evidence  of  such  con- 
tributory negligence  on  the  part  of 


the  passenger  as  to  entitle  the  com- 
pany to  a  nonsuit 

1.  Reported    with    the   Missouri 
cases  in  this  volume,  ^J/. 

2.  Reported  with  the    Wisconsin 
cases  in  vol.  10,  Am.  Neg.  Gas. 

3.  Reported  in  this  volume,  page 
448,  ante, 

4.  Reported    with    the    Pennsyl- 
vania  cases  in  vol.  10,  Am.  Neg.  Cas. 
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and  steam  railroad  cars.  The  court  assumes  that  the  protruding 
hand  or  arm  is  in  an  unlawful  place  if  in  any  degree  outside  of  the 
car  by  the  voluntary  act  of  the  party,  thus  cutting  off  discussion  as 
to  whether,  in  the  absence  of  any  regulations  on  the  subject,  such 
conduct  in  a  passenger  would  be  condemned  as  careless  by  men  of 
ordinary  prudence.  The  opposite  doctrine  is  maintained,  as  to 
street  cars,  in  Miller  v.  St.  Louis  R.  Co.,  supra ;  Seigel  v.  Eisen, 
supra.  We  do  not  undertake  to  speak  as  to  the  application  of  the 
rule  to  other  than  street  railways,  but,  confining  ourselves  closely  to 
the  facts  of  this  case  as  presumptively  found  in  plaintiff's  favor  by 
the  jury,  we  are  of  the  opinion  that  the  case  was  properly  submitted 
to  them. 

3.  It  appeared  that  the  plaintiff  was  a  laboring  man,  and  had 
been  laid  up  for  some  weeks  and  unable  to  do  anything.  These 
facts  were  proper  for  the  jury  to  consider,  in  respect  to  the  extent 
and  character  of  the  injury,  in  their  general  estimate  of  damages. 
No  claim  for  special  damages  was  made  in  that  behalf. 

Order  affirmed. 


MATZ  V.  ST.  PAUL  CITY  RAILWAY  COMPANY. 

Supreme  Courts  Minnesota^  January^  1S93, 
[Reported  in  52  Minn.  159.] 

FALLING  OFF  REAR  PLATFORM  OF  STREET  CAR— NEGLI- 
GENCE  FOR  JURY. — In  an  action  to  recover  damages  for  the  death 
of  plaintiff's  intestate  due  to  falling  off  the  rear  platform  of  one  of  de- 
fendant's horse  cars  the  question  of  negligence  of  the  parties  shoidd  have 
been  submitted  to  the  jury  and  order  directing  new  trial,  on  motion  of 
plaintiff,  afHrmed  (1). 

Appbal  by  defendant  from  an  order  of  the  District  Court  of 
Ramsey  County,  Kbrr>  J.,  made  February  4,  1892,  granting  plain- 
tiff a  new  trial. 


1.  In  Bi^oNDBii  V.  St,  Patjl  City 
R»y  Co.  (Minn.  1896),  68  N.  W. 
Rep.  1079,  plaintiff,  while  on  one  of 
defendant's  electric  cars,  left  his  seat 
to  speak  to  the  conductor,  and  as  the 
car  was  rounding  a  curve  he  was 
thrown  against  the  side  of  the  car  and 
injured.  Held,  not  guilty  of  contrib- 
utory negligence  and  judgment  for 
plaintiff  for  $200  affirmed. 

In    Saiko  v.  ST.  PauIt  Cixy  R'y 


Co.  (Minn.  1896).  69  N.  W.  Rep. 
473,  plaintiff  whil«  standing  on 
the  step  of  one  of  defendant's  street 
cars  preparatory  to  alighting  there- 
from, the  car  going  at  the  rate  of 
seven  miles  an  hour,,  was  thrown  off 
and  injured.  Verdict  was  rendered 
for  him  but,  on  appeal  by  defendant, 
was  reversed,  the  court  holding  that 
plaintiff  was  negligent 
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"On  July  15,  1890,  William  Matz  was  riding  as  a  passenger  on 
one  of  defendant's  street  cars.  He  was  standing  on  the  rear  plat- 
form of  a  horse  car  on  the  Lafayette  and  Greenbriar  Line  in  St. 
Paul,  and  fell  over  the  guard  rail  on  the  dasher  of  the  rear  platform 
and  fractured  his  skull  as  he  struck  the  ground.  He  died  of  the 
injury.  The  plaintiff,  Anna  Matz,  was  on  October  30,  1890,  ap- 
pointed by  the  Probate  Court  of  Ramsey  county  administratrix  of 
his  estate.  She  next  day  brought  this  action  to  recover  $10,000 
damages,  claiming  his  death  was  caused  by  the  negligence  of  de- 
fendant in  not  supplying  the  car  with  a  guard  rail  on  the  rear 
dasher,  of  sufficient  height  to  prevent  his  falling  over  it  while  riding 
there. 

"At  the  close  of  plaintiff's  evidence  the  court,  on  defendant's  mo- 
tion, dismissed  the  action  on  the  ground  that  there  was  not  sufficient 
proof  of  negligence  to  sustain  a  verdict  for  plaintiff.  She  moved 
for  a  new  trial  for  error  in  not  submitting  the  question  of  negligence 
to  the  jury.  The  court  granted  the  motion  and  ordered  a  new  trial. 
Defendant  appeals.    Order  ofRrmed. 

Hbnry  J.  Horn,  for  appellant. 

J.  L.  MacDonai^d,  for  respondent. 

Mitchell,  J.  —  This  was  an  action  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  caused  by  the  alleged  negligence  of  the 
defendant.  The  only  question  on  this  appeal  is  whether  the  evi- 
dence made  a  case  for  the  jury.  It  reasonably  tended  to  prove  the 
following  facts :  The  car  on  which  deceased  was  riding  was  one  of 
the  horse  cars  formerly  used  on  the  Payne  avenue  line.  The  rear 
platform  extended  the  whole  width  of  the  car  body — ^about  six  feet 
— and  was  about  three  and  a  half  feet  wide.  It  had  a  dasher  across 
the  end,  and  a  shifting  gate  on  the  side  next  the  other  track,  for  the 
purpose  of  keeping  passengers  from  going  out  on  that  side.  The 
other  side  of  the  platform  was  left  open  for  the  ingress  and  egress 
of  passengers.  The  dasher  had  a  rail  along  the  top,  and  on  the  rear 
end  of  the  car  body  was  a  hand  rail  on  each  side  of  the  door.  The 
rail  on  the  dasher  was  about  two  and  a  half  feet  high,  and  the  gate 
on  the  side  was  "a  little  bit  lower."  The  dashers  and  gates  on  the 
cars  on  some  of  defendant's  other  lines  were  from  six  to  eight  inches 
higher.  Inside  the  car  were  the  usual  straps  for  passengers  who 
had  to  stand.  The  track  on  that  line  was  quite  rough,  had  "high 
and  low  joints,"  so  that  a  car  "would  go  uneven  when  it  passes  over 
them."  The  cars  would  rock  a  good  deal.  It  was  the  practice  and 
custom  of  the  defendant  to  carry  passengers  on  the  platforms,  and 
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at  certain  hours  they  would  be  crowded.  When  the  deceased  got 
on  the  car  the  seats  were  all  occupied,  but  there  was  still  standing 
room  inside.  He  did  not  attempt  to  enter  the  car,  but  took  his 
stand  on  the  platform,  near  or  "against  the  gate,  but  not  sitting  on 
it."  He  did  not  take  hold  of  anything  with  his  hands.  While 
standing  there  he  fell  "backwards"  or  "  sideways"  over  the  gate, 
striking  the  ground  on  the  top  of  his  head,  and  fracturing  his  skuU, 
so  that  he  shortly  afterwards  died.  The  car  was  in  motion  when  he 
fell,  but  there  is  no  evidence  as  to  its  rate  of  speed,  except  that  one 
witness  testified  that  "it  was  moving  steadily."  None  of  the  wit- 
nesses testify  as  to  whether  or  not  there  was  any  jerk  or  rocking  of 
the  car  at  the  time  he  fell,  but  he  evidently  lost  his  balance  in  some 
way,  and  we  think  the  facts  in  evidence  would  have  justified  the  jury 
in  concluding  that  it  was  caused  by  the  motion  of  the  car. 

The  contention  of  the  defendant  is  that  this  evidence  was  insuffi- 
cient to  sustain  plaintiff's  case,  because:  First,  it  did  not  tend  to 
prove  any  negligence  on  its  part;  and,  second,  it  affirmatively 
showed  that  the  deceased  was  guilty  of  contributory  negligence  in 
not  either  going  inside  the  car,  or,  at  least,  if  he  preferred  to  remain 
on  the  platform,  in  not  taking  hold  of  the  hand  rail  or  the  rail  on  the 
dasher.  The  contention  of  the  plaintiff  is  that  the  defendant,  when 
it  permitted  and  invited  passengers  to  ride  on  the  platform,  was 
guilty  of  negligence  in  not  providing  a  dasher  and  gate  of  sufficient 
height  to  prevent  passengers  from  falling  over ;  and  that  the  ques- 
tion whether  the  deceased  was  guilty  of  negligence  in  standing  in 
the  manner  he  did  on  the  platform  was  a  question  for  the  jury.  We 
are  quite  clear  that  the  question  of  defendant's  negligence  was  one 
for  the  jury.  Permitting  and  inviting,  as  it  did,  passengers  to  ride 
on  the  platform,  it  was  its  duty  to  use  all  reasonable  precautions  to 
insure  their  safety.  Under  the  circumstances  disclosed  by  the  evi- 
dence it  was  to  be  anticipated  that  passengers  might,  by  reason  of 
the  jolting  or  rocking  of  the  cars,  or  of  some  other  cause,  lose  their 
balance,  especially  when  the  platform  was  crowded ;  and  it  was  a  fair 
question  for  the  jury  to  say  whether,  in  the  exercise  of  that  high 
degree  of  care  required  of  carriers  of  passengers,  the  defendant 
ought  not  to  have  guarded  the  platform  with  rails  or  gates  of  suffi- 
cient height  to  have  prevented  just  such  accidents  as  occurred  in 
this  instance.  The  evidence  as  to  decedent's  contributory  negli- 
gence was  also  a  question  for  the  jury.  Standing  on  the  rear  plat- 
form of  a  street  car  in  motion,  even  when  there  is  room  inside,  is 
not,  under  ordinary  circumstances,  conclusive  evidence  of  negli- 
gence, at  least  in  the  absence  of  any  published  rule  prohibiting  it, 
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and  especially  where,  as  in  this  case,  the  carried  impliedly  invited  it. 
Neither  did  the  omisson  of  the  deceased  to  take  hold  of  the  rail 
of  itself  amount  per  se  to  negligence.  Nor,  in  view  of  common  ex- 
perience and  common  practice,  can  it  be  said  as  a  matter  of  law  that 
the  two  facts  combined  constituted  negligence.  Fleck  v.  Union  Ry. 
Co.,  134  Mass.  480 ;  Upham  v.  Detroit  City  Ry.  Co.,  85  Mich.  12 
(48  N.  W.  Rep.  199) ;  Nolan  v.  Brooklyn  City  &  N.  R.  Co.,  87  N.  Y. 
63. 

With  reference  to  another  trial,  we  may  add  that  whether,  under 
the  circumstances,  the  dasher  and  gate  were  of  a  safe  and  proper 
height  for  the  protection  of  passengers,  was  not  a  proper  subject  for 
expert  testimony.  That  was  the  very  question  which,  the  jury  had 
to  pass  upon,  and  they  were  just  as  competent  to  pass  upon  it,  in  the 
light  of  all  the  evidence,  as  any  so-called  "expert." 

Order  affirmed. 

Among  Othbr  AcnoMS  in  Minnbsota  Rblating  to  Psrsons  Inju&bd 
ON  T&AiNS  AND  Strsbt  Cass,  A&s  ths  Poij^wing  : 
Travellings  on  Free  Pass.— la  Jacobus  v.  St.  Pauz,  &  Chicago  R'y  Co., 

20  Minn.  125  (1873),  plaintiff  brought  action  to  recover  damages  for  per- 
sonal injury  sustained  while  travelling  as  a  passenger  upon  defendant's  rail- 
road, occasioned,  as  alleged,  by  the  negligence  of  defendant.  The  defenses 
were,  that  the  plaintiff  was  travelling  upon  a  free  pass  or  ticket,  issued  to 
him  without  consideration,  by  accepting  which  he  assumed  all  risks  of  acci- 
dent; that  contrary  to  the  regulations  of  the  defendant,  well  known  to 
plaintiff,  he  was  riding  in  a  baggage  car,  when  the  accident  occurred;  that 
plaintiffs  own  negligence  contributed  to  the  injury,  without  any  negligence 
of  defendant  The  cause  was  tried  in  the  Court  of  Common  Pleas  for  Ramsey 
county,  resulting  in  a  verdict  for  plaintiff.  Defendant  moved  to  set  aside 
the  verdict,  and  for  a  new  trial,  upon  the  grounds,  that  the  verdict  was  not 
justified  by  the  evidence^  and  was  contrary  to  law,  and  for  errors  of  law 
occurring  at  the  trial.  Motion  being  denied,  defendant  appealed  to  the  Su- 
preme Court  The  court,  in  discussing  the  case,  said:  ''Notwithstanding 
the  fault  or  negligence  of  the  plaintiff  in  remaining  in  the  baggage  car,  and 
admitting  that  the  baggage  car  was  a  place  of  greater  danger  than  the  pas- 
senger car,  and  that  the  plaintiff  would  not  have  been  injured  if  he  had  not 
been  there,  his  presence  there  with  the  knowledge  of  the  conductor,  made 
it  defendant's  duty  to  exercise  care  to  avoid  injuring  him  while  there;  and 
if  injury  resulted  from  want  of  such  care,  the  defendant  is  liable.  If  the 
injury  resulted  from  want  of  such  care,  i*  ^.,  negligence  on  defendant's  part 
—such  negligence,  and  not  plaintiff's  fault  in  being  in  the  baggage  car, 
would  be  the  immediate  and  direct — the  more  proximate — cause  of  the 
injury,  and  defendant  would  be  responsible  for  the  same.  In  our  opinion 
there  was  evidence  in  the  case  for  the  consideration  of  the  jury  in  reference 
to  these  views  of  the  law,  and  from  which  they  might  reasonably  find  that 
plaintiff's  negligence  in  this  case  was  not  contributory  to  the  injury  re- 
ceived by  him."    Order  denying  new  trial  affirmed. 
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Riding  on  Loaded  Car.—GRADiN  v.  ST.  Paui,  &  Dulcfth  R»y  Co.,  80  Mum. 
217  (1883),  was  an  action  for  damages  for  injury  to  a  person  in  the  em- 
ploy of  a  lumber  company  under  contract  with  defendant  to  handle  its  cars, 
who  was  injured  while  riding  on  a  loaded  car.  Judgment  for  plaintiff 
affirmed.  The  question  turned  upon  whether  plaintiff  was  a  trespasser.  The 
court  held  that  he  was  there  with  the  consent  of  defendant's  conductor,  and 
defendant  was  responsible  for  negligence  of  its  servants. 

Person  Not  Passenger,— In  Orcutt  v,  Northbrn  Pacific  R.  R.  Co.,  45 
Minn.  368  (1891),  the  syllabus  by  the  court  states  .the  case  as  follows:  "At 
Minnesota  Transfer,  plaintiff  delivered  to  defendant  a  car  in  which  was  his 
horse,  some  furniture,  and  other  property,  to  be  transported  over  its  line  of 
road  to  Sauk  Rapids,  under  a  contract  by  which  he  agreed  to  load,  unload^ 
and  reload,  and  to  feed,  water,  and  attend  the  stock,  at  his  own  expense  and 
risk  while  at  the  company's  stock  yards  or  on  the  cars;  and  he  assumed  the 
duty  of  securely  placing  the  stock  in  the  cars,  and  keeping  the  same  securely 
locked  and  fastened,  so  as  to  prevent  the  escape  of  stock.  The  car  arrived 
at  Sauk  Rapids  in  the  night.  The  plaintiff  left  the  car  for  a  few  minutes, 
and,  on  its  being  placed  on  a  side  track,  returned  to  it,  and  lay  down.  Soon 
after  he  was  injured  by  an  engine  running  against  the  car.  Held,  that,  al- 
though not  then  a  passenger,  yet,  if  prudent  attention  to  his  horse  rendered 
it  proper  for  him  to  be  in  the  car  (and  of  that  the  jury  is  to  judge),  he  was 
rigihtfully  there,  and  defendant  owed  him  a  duty  of  care  to  avoid  injuring 
him."    Order  denying  new  trial  after  dismissal  of  suit  reversed. 

Falling  into  CatUe  Guard.—la  Finnboan  v,  Chicago,  St.  Paui,,  Mrnim- 
APOijs  &  Omaha  R'y  Co.,  48  Minn.  378  (1891),  plaintiff  after  alighting 
from  one  of  defendant's  trains  proceeded  to  walk  along  defendant's  track 
and  fell  into  a  cattle  guard  and  was  injured.  Held^  that  the  facts  did  not 
justify  a  recovery,  and  action  rightly  dismissed. 

Injured  on  Cable  dr.— In  Watson  v.  St.  Paui,  City  R'y  Co.,  42  Minn. 
46  (1889),  plaintiff  was  injured  while  a  passenger  on  one  of  defendant's  caUe 
cars,  and  recovered  judgment  for  $8,000.   Defendant  appealed  on  the  ground 
of  excessive  damages,  but  the  Supreme  Court  affirmed  the  judgment,  finding 
no  ground  to  interfere  with  the  decision  of  the  trial  court. 

Struck  by  Street  Car.— In  Mn;LBR  v.  ST.  Paui,  City  R'y  Co.,  42  Minn. 
454  (1890),  plaintiff  was  injured  by  being  struck  by  a  street  car  as  he  was 
attempting  to  get  on  one  of  defendant's  street  cars,  and  recovered  judgment 
for  $2,500.  Judgment  was  reversed  on  the  ground  of  plaintiffs  contributory 
negligence  in  not  exercising  proper  care  in  avoiding  danger  while  waiting 
for  a  car. 
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WEIGHTMAN  V.  LOUISVILLE.  NEW  ORLEANS 
AND  TEXAS  RAILWAY  COMPANY. 

Supreme  Court,  Mississippi,  March,  i8pj. 
[Reported  in  70  Miss.  563.] 

SICK  INFANT  PASSENGER  DYING  FROM  EXPOSURE— CAR- 
RIED PAST  DESTINATION— CARRIER  LIABLE.— Where  a 
boy,  sixteen  years  old,  was  taken  sick  away  from  home  and  was  put 
aboard  one  of  defendant's  trains  to  be  taken  home,  the  ticket  agent  and 
conductor  being  informed  of  his  condition  and  the  necessity  of  attention 
while  on  the  journey  and  assistance  in  being  carried  from  train  at  his 
destination,  but  the  defendant's  servants  carried  the  boy  beyond  his 
destination  and  put  him  off  the  train  at  night  at  a  station  without  ac- 
commodation and  permitted  him  to  remain  there  without  attention  for 
many  hours,  and  the  boy,  soon  after  reaching  home,  died  as  a  result  of 
exposure  and  neglect,  the  railroad  company  was  held  liable  and  judg- 
ment dismissing  the  suit  was  reversed  (1). 

From  the  Circuit  Court  of  Warren  County.     Hon.  J.  D.  Gilland, 
Judge. 
"The  declaration  in  this  case  alleges  that  on  July  18,  1892,  Noel 


1.     SBVIBR  V,  VICKSBURG    &    MB- 

RIDIAKR.R.CO.,  61  Miss.  8  (1883), 
an  action  for  damages  by  a  sick  pas- 
senger, is  discussed  and  distinguished 
in  the  case  at  bar. 

Among  other  actions  in  Mississippi 
relating  to  Persons  Injured  on  Trains, 
dc.,  are  the  following: 

Southern  R.  R.  Co.  v.  Kbndrick, 
40  Miss.  375  (1866),  an  action  for 
damages  by  a  female  passenger  for 
being  carried  past  station,  and  being 
compelled  to  walk  along  track  in 
charge  of  two  negroes,  putting  her 
in  bodily  exposure  and  mental  an- 
guish. Judgment  for  plaintiff  re- 
versed on  the  ground  of  erroneous 
instructions  as  to  damages. 

lUflMOIS   CSNTRAI,  R.    R.    Co.    V, 

Crudup,  63  Mias.  291  (1885),  an  action 
for  damages  for  death  of  plaintiffs 
intestate,  a  mail  agent,  who  was  in- 
jured while  in  the  performance  of  his 


duties  on  defendant's  train,  due  to  a 
collision,  from  which  injuries  he 
died.  Judgment  for  plaintiff  reversed, 
erroneous  instructions  in  damages 
having  been  given,  and  evidence  of- 
fered by  defendant  on  damages  im- 
properly excluded. 

LoinSVIU^B,      Nsw     ORI3ANS    & 

Tbxas  R.  R.  Co.  v.  Conroy,  63  Miss. 
562  (1886),  action  for  damages  for  in- 
juries inflicted  upon  a  laborer  em- 
ployed by  a  contractor,  who  while 
rightfully  on  defendant's  car  was  in- 
jured by  the  overturning  of  the  same 
due  to  a  collision  with  a  cow  on  the 
track.  Judgment  for  plaintiff  for 
$100  affirmed,  the  court  holding  that 
the  plaintiff  was  not  a  fellow-servant 
of  the  engineer  running  the  train. 

In  Carson  v.  LKathbrs,  57  Miss. 
650,  a  steamboat  company  was  held 
liable  for  failing  to  notify  passenger 
of    arrival    at    destination,    plaintiff 
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Weightman,  the  16-year-old  son  of  appellant,  while  from  home,  was 
taken  very  seriously  ill,  and  was  put  aboard  defendant's  train  at 
Arkansas  City  as  a  passenger,  destined  for  Vicksburg,  Mississippi, 
the  home  oi  himself  and  parents ;  that  the  ticket  agent  of  defendant 
was  apprised  of  his  condition  before  the  purchase  of  his  ticket,  and 
that  the  conductor  of  the  train  was  so  apprised,  and  was  informed 
that  he  was  away  from  home,  with  no  one  to  accompany  him ;  that 
both  the  ticket  agent  and  conductor  were  informed  that  he  would 
not  only  need  attention  along  the  road,  but  would  also  probably 
have  to  be  carried  from  the  train  when  he  arrived  at  Vicksburg ;  that 
they  were  fully  informed  of  all  the  curcumstances,  and  of  the  reason 
why  appellant's  son  would  go  home  by  railroad,  and  not  by  boat, 
it  being  deemed  important  that  he  should  go  speedily ;  that,  with  a 
knowledge  of  all  the  facts,  he  was  received  as  a  passenger  on  the 
train,  with  the  promise  of  the  conductor  to  give  him  the  neces- 
sary attention  along  the  journey,  and  to  have  him  carefully  assisted 
from  the  train  at  Vicksburg ;  that  when  the  train  reached  Vicksburg, 
young  Weightman  was  unconscious,  and  hence  unable  to  help  him- 
self, and  in  that  state  was  suffered  to  remain  on  the  train  until  it  had 
reached  a  point  about  thirty  miles  south  of  Vicksburg,  where  he  was 
put  off,  about  two  o'clock  at  night,  at  a  little  station  where  there 
were  no  accommodations;  that  he  was  there  permitted  to  remain, 
without  care  or  attention,  for  about  forty  hours,  when  he  was  taken 
back  to  Vicksburg  by  the  employees  of  defendant ;  that,  soon  after 
reaching  home,  he  died  as  a  result  of  the  exposure  and  neglect." 

From  a  judgment  sustaining  a  demurrer  to  the  declaration  and 
dismissing  the  case,  plaintiff  appeals.    Judgment  reversed. 

Gborgb  Andbrson,  for  appellant. 

Matbs  &  Harris,  for  appellee. 

Woods,  J.  —  The  case,  on  its  facts  presented  by  the  declaration, 
is  widely  different  from  that  of  Sevier  v.  Railroad  Co.,  61  Miss.  8. 
In  that  case  the  plaintiff  got  on  a  train  of  the  railroad  company  at 
Vicksburg,  to  be  transported  to  Jackson.  Before  reaching  Jackson, 
the  plaintiff,  who  had  gotten  on  the  train  while  sick  with  a  fever, 
notified  the  conductor  of  the  train  that  he  was  sick  and  drowsy,  and 
wished  to  sleep,  but  feared  he  might  not  awake  at  Jackson,  his  point 


having  gotten  off  at  wrong  landing  ing  fallen  asleep  while  on  train 

under  direction  of  strangers  acting  carried  past  destination.     Held,  that 

on  instructions  of  clerk.  he  had  no  cause  of  action  for  sick- 

In  Wii«30N  V.  Nbw  OrlKans  &  N.  ness  caused  by  fright  in  going  Inck 

H.  R.  R.  Co.,  68  Miss.  9,  plaintiff  hav-  to  his  station  after  being  put  off  tntn. 
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of  debarkation.  The  conductor  thereupon  told  plaintiff  that  he 
might  safely  go  to  sleep,  and  that  he  should  be  awakened  at  Jack- 
son. The  plaintiff  accordingly  lay  down  and  slept,  and  gave  no 
thought  to  being  awake  when  the  train  should  reach  Jackson,  and 
neither  roused  himself  nor  was  aroused  by  the  conductor  at  Jack- 
son, but  was  carried  four  miles  east  of  that  station  while  so  asleep 
and  sick,  when  the  train  was  stopped,  the  plaintiff  permitted  to  get 
off  at  night  in  the  woods,  and  walk  back  to  Jackson. 

In  the  case  at  bar  the  passenger  was  received  into  and  upon  the 
train  by  the  ticket  agent's  and  conductor's  consent  and  agreement, 
after  having  been  informed  of  his  serious  illness  and  his  inability  to 
care  for  himself,  and  of  the  necessity  there  would  be,  on  the  railroad's 
part,  to  have  him  assisted  from  the  car  when  the  train  should  arrive 
at  Vicksburg,  the  place  of  his  debarkation.  The  declaration  alleges 
that  the  passenger,  "being  violently  ill,  was  overcome  by  weakness, 
drowsiness  and  unconsciousness  to  such  an  extent  that  when  the 
train  upon  which  he  was  a  passenger  arrived  at  Vicksburg,  he  was 
totally  unconscious  thereof";  that  the  conductor  negligently  failed 
to  have  the  passenger  awakened  and  put  off,  but  permitted  him  to 
remain  on  the  train,  without  any  attention  or  care  given  him,  and 
carried  him  to  a  small  station,  called  Ingleside,  about  thirty  miles 
south  of  Vicksburg,  where  he  was  put  off  the  train,  about  two 
o'clock  at  night,  where  there  was  no  one  to  take  care  of  him,  or  to 
protect  him  in  his  then  condition,  and  he  was  permitted  to  remain 
in  the  depot  at  Ingleside,  without  care  or  attention,  from  2  A.  m. 
Tuesday  to  5  p.  m.  on  the  Wednesday  following — about  forty  hours — 
when  he  was  placed  upon  a  north-bound  train  of  defendant's,  and 
carried  back  to  Vicksburg ;  that  on  thus  reaching  the  house  of  his 
father  at  Vicksburg,  medical  aid  was  at  once  summoned,  but  it  was 
found  to  be  too  late,  and  he  was  pronounced  to  be  beyond  hope  of 
recovery,  and  very  soon  thereafter  died.  It  is  also  alleged  that,  by 
reason  of  his  having  no  care  and  attention  during  the  forty  hours  he 
was  left  at  the  station  house  at  Ingleside,  he  grew  very  much  worse, 
and  that  death  would  not  have  occurred  but  for  the  negligent, 
wanton  and  reckless  conduct  of  defendant. 

How  wide  the  limits  stand  between  the  one  case  and  the  other — 
the  case  of  Sevier  and  the  case  of  Weightman — the  preceding  brief 
statements  of  fact  will  vividly  make  to  appear.  In  the  one  case,  a 
man,  not  sick  enough  to  make  his  condition  known  before  or  on 
entering  the  train,  takes  passage,  and  before  reaching  his  destination 
(the  whole   trip  a  short  one  of  about  forty  miles  only),  tells  the 
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conductor  that  he  has  a  fever  and  is  drowsy,  and  wants  to  sleep,  and 
secures  the  conductor's  promise  to  rouse  him  at  Jackson.  The 
conductor — under  no  sort  of  obligation,  contractual  or  otherwise,  to 
keep  his  promise — forgets  the  passenger  until  four  miles  out  from 
Jackson,  when  he  permits  the  passenger  to  leave  the  train  and  re- 
turn to  his  destination.  In  the  other  case — the  one  at  bar — the 
passenger  is  received  into  and  upon  the  train  after  his  sick  and  help- 
less condition  had  been  made  known  to  the  ticket  agent  and  the 
conductor,  together  with  the  reasons  for  desiring  to  have  him  car- 
ried by  rail  rather  than  by  steamer,  and  the  necessity  for  the  atten- 
tion of  the  railway  employees  on  his  journey  and  in  his  removal 
from  the  train  at  Vicksburg,  his  point  of  debarkation,  and  after 
their  agreement  to  give  him  needed  care  on  the  way,  and  to  have 
him  carried  from  the  train.  He  is  not  cared  for  or  carried  from 
the  train,  though  unconscious  at  the  time,  but  is  carried  thirty  miles 
further  south,  and  put  off  at  2  o'clock  A.  m.,  in  a  little  wayside  depot, 
with  no  one  to  care  for  him,  and  is  permitted  there  to  remain,,  with- 
out care  or  attention,  until  nearly  forty  hours  later,  when  he  is  car- 
ried back  to  Vicksburg  to  die. 

That  the  wanton,  reckless,  inhuman  conduct  of  the  defendant  in 
putting  an  almost  dying  man  from  its  train,  under  the  revolting' 
circumstances  set  out  in  the  declaration  in  this  case  creates  liability 
on  the  wrongdoer's  part,  we  do  not  hesitate  to  affirm.  It  was  the 
wanton  exposure  to  almost  certain  death  by  the  railroad  company 
of  one  not  a  trespasser — a  passenger  to  whom  it  owed  a  duty ;  at 
least  the  duty  which  common  humanity  proclaims,  and  which  the 
general  law  of  civilized  Christendom  echoes,  not  to  wantonly  or 
recklessly  injure  another.  Trespassers  on  trains  and  tracks,  wrong- 
doers and  swindling  dead  beats,  may  not  be  willfully  or  wantonly 
injured,  or  subjected  to  imminent  risks  of  deadly  peril.  This 
humane  doctrine  is  embodied  in  our  laws;  it  is  rooted  in  all  laws 
of  every  enlightened  kingdom  or  commonwealth  under  the  wide 
circuit  of  the  sun. 

Is  authority  thought  to  be  needful  to  support  so  plain  and  just  a 
rule  of  conduct?  They  are  at  hand  and  abundant.  Says  Beach, 
in  his  admirable  little  compendium  of  the  Law  of  Railways:  **A 
railway  company  must  treat  such  of  its  passengers  as  are  sick  or 
infirm  with  humanity  and  consideration."  In  the  case  of  ConoUy  v. 
Railroad  Co.,  41  La.  Ann.  57,  this  rule  is  declared  with  emphasis. 
In  the  syllabus,  which  Fenner,  J.,  who  delivered  the  opinion  of 
the  court,  approves,  it  is  said:  "Although  a  common  carrier  of 
passengers  owes  obligations  to  its  well  passengers  as  well  as  to 
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those  who  are  sick,  and  is  bound  to  protect  the  rights  of  both,  and, 
although,  when  the  condition  of  one  passenger  from  sickness  or 
otherwise,  is  such  as  to  be  inconsistent  with  the  safety,  health  or 
even  comfort  of  his  fellow-passengers,  regard  for  the  rights  of  the 
latter  will  authorize  the  carrier  to  terminate  the  carriage  by  exclud- 
ing him ;  yet,  this  right  cannot  be  exercised  arbitrarily  or  inhu- 
manly, or  without  due  care  and  provision  for  the  safety  and  well- 
being  of  the  ejected  passenger."  In  this  case,  the  ejected  passenger 
had  fallen  helpless  and  almost  insensible  to  the  floor  of  the  car, 
vomiting  severely.  His  condition  was  offensive  to  other  passengers. 
Thinking  him  drunk,  the  car  driver,  with  the  help  of  a  passenger, 
removed  Conolly  from  the  car  and  laid  him  down  in  the  open  street, 
where  he  remained  for  four  hours,  on  a  bleak  day  in  December,  and 
was  at  length  removed  by  the  police  authorities  to  the  hospital, 
where  he  died  the  next  day.  Miserable  as  this  case  is  on  its  facts, 
how  far  short  of  the  reckless  and  wanton  disregard  of  all  laws  dis- 
played in  the  case  at  bar  does  it  fall  I 

In  delivering  the  opinion  of  the  court  in  the  case  of  Railroad  Co. 
V.  Sullivan,  81  Ky.  624  (1),  where  it  appeared  that  Sullivan  was 
drunk,  and  unable  or  unwilling  to  pay  his  fare,  and  was  ejected  by 
the  conductor,  and  exposed  to  freezing  weather,  while  in  a  helpless 
condition,  whereby  his  toes,  some  of  his  fingers  and  part  of  his  heel 
were  frozen,  and  necessitated  their  amputation,  I^BWiS,.  J.,  said: 
"The  right,  generally,  of  railroad  companies  to  put  off  their  trains 
persons  who  refuse  to  pay  their  fare  when  requested  by  the  con- 
ductor, may  be  conceded,  but  does  it  follow  that  this  right  may  be 
exercised  in  such  manner,  under  such  circumstances  or  against  a 
person  in  such  mental  or  physical  condition  as  that  death  or  serious 
bodily  harm  will  necessarily,  or  even  probably,  result  from  putting 
him  off?  It  is  true  that  appellee,  by  refusing  to  pay  his  fare,  be- 
came, technically,  a  trespasser,  but  it  is  well  settled  that  a  party  may, 
in  some  cases,  recover  for  the  gross  negligenc^e  of  another,  notwith- 
standing he  may  have  been  a  trespasser  upon  the  rights  of  the  other 
at  the  time  he  received  the  injury."  See,  too,  the  cases  cited  by  the 
learned  judge  in  his  opinion.  To  the  same  effect  will  be  found 
Railroad  Co.  v.  Moore,  83  Va.  827 ;  Railroad  Co.  v.  Weber,  Adm'r, 
33  Kan.  543 ;  Railway  Co.  v.  Powell,  Adm'r,  40  Ind.   37 ;   Haley, 

« 

1.     Louis.,  Gin.  &  Lex.  R.  R.  Co.  v.  Sullivan,  81  Ky.  624,  is  reported  in 
8  Am.  Ncg.  Gas.  286. 
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Adm'r,  v.  Railway  Co.,  21  Iowa,  15  (1) ;  Railway  Co.  v.  Miller,  19 
Mich.  305  (2). 

Judgment  of  court  below  reversed,  demurrer  overruled  and  case 
remanded  for  further  proceedings. 


STAFFORD  V.  HANNIBAL  AND  ST.  JOSEPH 

RAILROAD  COMPANY. 

Court  of  Appeals^  Kansas  City^  Missouri ^  May,  i886. 

[Reported  in  22  Mo.  App.  833.] 

PASSENGER  INJURED  BY  FALLING  FROM  STATION  PLAT- 
FORM AFTER  ALIGHTING  FROM  TRAIN.— Where  it  appeared 
that  a  passenger  after  alighting  from  a  train  at  a  station  walked  along 
the  platform  that  was  raised  about  three  feet  above  the  ground,  to  some 
steps  that  he  and  other  passengers  had  used  before  and  the  platform 
being  slippery  from  ice  and  unlighted  and  the  night  very  dark  he  missed 
the  steps  and  fell  from  the  platform,  the  company  was  guilty  of  inex- 
cusable negligence  in  not  having  a  light  on  the  platform  and  liable  for 
the  injuries  sustained. 

OBLIGATIONS  OF  RAILROADS  TO  FURNISH  SAFE  LANDINGS. 
— The  law  requires  railroads  to  provide  reasonably  safe  landings  for 
their  passengers,  as  also,  like  means  of  access  to  and  egress  from  their 
stations  and  premises  (3). 

Appbai«  from  Livingston  Circuit  Court.    Judgment  affirmed. 
"This  is  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  plainti£E,  a  passenger  on  defendant's    railroad   train,   in 


1.  Haley  v.  Chicago  &  N.  W.  R'y 
Co.,  21  Iowa,  15,  is  reported  in  8  Am. 
Neg.  Gas.  230. 

2.  Great  Western  R*y  Co.  v.  Mil- 
ler, 19  Mich.  305,  is  reported  in  8  Am. 
Neg.  Cas.  421. 

8.  Among  other  actions  in  the 
Missouri  Appellate  Courts  relating 
to  Persons  Injured  at  Stations,  etc, 
are  the  follotving  : 

GUNDBRMAN  V.  MISSOURI,  ElANSAS 

&  Tbxas  R*y  Co.,  68  Mo.  App.  370 
(1894),  where  it  was  held  that  a  pas- 
senger who  while  waiting  for  a  train 
in  the  night  time  strolled  along  the 
platform  and  crossed  from  one  end  of 
it  to  the  back  of  the  station  where 


there  was  another  platform  for  the 
use  of  freight  only  and  poorly  lighted 
and  fell  into  an  excavation,  was 
guilty  of  negligence  and  cannot  re- 
cover for  injuries  sustained.  It  was 
also  held  that  carriers  of  passengers 
are  liable  for  negligence,  but  are  not 
insurers  of  the  safety  of  their  pas- 
sengers, who  while  waiting  for  the 
arrival  of  a  train  must  occupy  only 
the  premises  provided  for  thenu 
Judgment  for  plainti£F  reversed. 

Wai,i,8r  v.  Missouri^  Kansas  & 
Texas  R*t  Co.,  59  Mo.  App.  410 
(1894),  where  plainti£F  while  at  de- 
fendant's station  for  the  purpose  of 
becoming  a  passenger,  fell  over  a 
box  left  standing  on  the  platform  and 
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leaving  its  station  at  Chillicothe,  Missouri.  The  facts,  in  substance, 
are  that  plaintiff  was  a  passenger  on  one  of  defendant's  trains  of 
cars,  to  be  carried  for  hire  to  its  station  at  Chillicothe.  The  train 
was  due  at  this  station  at  11  p.  m.;  but  did  not  arrive  until 
11:30  p.  M. 

'The  plaintiff  lived  at  Chillicothe,  and  was  familiar  with  the  sta- 
tion and  its  surroundings.  The  night  was  unusually  dark,  so  much 
so  that  one  could  not  well  see  his  way  without  the  aid  of  a  light. 
The  train  came  from  the  east,  going  west,  stopping  on  the  south 
side  of  the  depot.  In  order  to  go  home,  which  was  the  usual 
travelled  way  for  passengers  leaving  the  depot  to  go  up  town,  he  had 
to  pass  west  along  the  platform  until  he  reached  the  southwest 
comer  of  the  depot  building,  then,  turning  north,  he  had  to  pass 
along  the  west  side  of  the  building  along  the  platform  to  the  north- 
west comer.  The  platform  here  was  three  feet  from  the  ground, 
and  in  order  to  reach  the  ground  he  had  to  pass  down  a  narrow 
stairway  or  flight  of  steps. 

"The  platform  on  the  south  side  was  lower  than  along  the  west 
side,  so  that  in  passing  from  the  south  to  the  west  side  he  ascended 


was  injured,  the  said  station  and  plat- 
form not  being  lighted.  Judgment 
for  pUuntiff  for  $1,000  affirmed. 

The  court  distinguished  the  GuN- 
DBRXAN  case  (x»/nr)  by  showing 
that  "there  the  plaintiff  sauntered 
away  from  that  portion  of  the  depot 
and  platforms  designed  for  and  used 
by  the  travelling  public,  and  went 
where  he,  as  a  passenger,  had  no 
business  or  right  to  be;  while  here, 
the  evidence  shows  the  plaintiff.  Wal- 
ler, was  occupying  that  portion  of 
the  depot  and  platform  which  the 
travelling  public  uniformly  and,  by 
defendant's  consent,  ordinarily  and 
habitually  occupied  and  used." 

As  to  lighting  of  station  platforms: 
"A  railway  company  is  bound  to  keep 
its  stations  and  premises  in  proper 
repair,  and  properly  lighted;  to  fur- 
nish a  safe  ingress  and  egress  for,  and 
to  prevent  injury  to  its  passengers 
who  come  upon  them." 

Chakcs  v.  St.  Louis,  Irou  Moitm- 
xain  &  southb&n  r'y  co.,  10  mo. 

ix— 33 


App.  351  (1881),  where  it  was  held 
that  a  passenger  who  is  injured  after 
leaving  a  train  at  night,  by  reason  of 
a  defect  in  a  bridge  which  was  main- 
tained by  another  person  on  the  com- 
pany's grounds  and  which  the 
passenger  attempted  to  cross  by  di- 
rection of  the  brakeman  of  the  car, 
may  recover  damages  from  the  com- 
pany. Judgment  for  plaintiff  for 
$350  affirmed. 

WiNKi«s&  z'.  St.  Louis,  Iron  Moun- 
tain AND  Southern  R'y  Co.,  21 
Mo.  App.  99  (1886),  where  it  was 
held  that  where  it  appeared  that  a 
passenger  was  carried  past  the  sta- 
tion about  two  hundred  yards  in  the 
night  time  and  there  alighted  suppos- 
ing it  was  the  station  and  in  walkiAg 
back  to  the  station  on  the  railroad 
track,  there  being  no  other  practicable 
path,  fell  through  a  trestle  or  cattle 
guard  and  was  injured,  the  company 
was  liable.  It  was  also  held  that  the 
wrong  done  by  the  railroad  in  carry- 
ing the  passenger  beyond  the  station 
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a  flight  of  steps.  There  were  no  railings,  or  other  barriers  along  the 
outer  edge  of  the  platform  on  the  west  side.  A  lamp  was  usually 
kept  burning  at  the  northwest  comer  of  the  depot  building  to  light 
the  west  platform  and  the  steps  descending  therefrom,  down  which 
the  plaintiff  had  to  pass.  But  this  lamp  was  not  lighted  that  night, 
nor  did  the  defendant  have  any  other  light  which  fell  upon  this  plat- 
form and  the  steps  at  the  northwest  comer.  There  were  some 
hacks  standing  on  the  west  side,  which  had  lamps,  but  the  evidence 
quite  clearly  showed  that  they  gave  no  light  at  the  steps  in  question, 

at  the  time  of  the  accident.  The  platform  and  steps  were  covered 
with  ice. 

"On  alighting  from  the  train,  the  plaintiff  started  for  his  home, 
and,  passing  from  the  south  side,  up  the  steps  to  the  west  side,  he 
approached  the  steps,  and,  supposing  he  had  reached  them,  stepped 
to  go  on  them,  when  he  fell  to  the  ground,  crippling  him  in  his  foot 
and  ankle,  and  otherwise  slightly  bmising  his  body. 

"The  negligence  imputed  to  the  defendant  in  the  petition,  was  the 
improper  construction  of  the  platform,  the  failure  to  erect  and  main- 
tain any  railing  or  other  barrier  to  prevent  persons  from  stepping 
or  falling  fr6m  the  platform  in  the  night  time,  and  the  failure  to 
have  any  light  at  the  place  of  injury. 


and  putting  him  off  at  the  point  it 
did,  was  the  proximate  cause  of  the 
injury,  and  his  failure  to  demand  to 
be  taken  back  to  the  station  was  not 
a  waiver  of  his  rights,  as  he  was  not 
aware  that  he  had  been  carried  be- 
yond the  station.  In  such  a  case  it 
is  erroneous  to  exclude  evidence  of 
the  expense  of  medical  treatment  and 
the  length  of  time  the  plaintiff  was 
incapacitated  from  business  in  con- 
sequence of  the  injury.  Judgment 
for  plaintiff  for  $1,000  affirmed. 

Crow  v,  Wabash,  St.  Louis  &  Pa- 
cific R'y  Co.,  23  Mo.  App.  357 
(1886),  where  plaintiff  was  struck  by 
a  train  as  he  was  walking  along  track 
to  station,  judgment  for  plaintiff  for 
$800  was  reversed  for  the  giving  of 
erroneous  instructions  permitting  re- 
covery on  the  ground  that  the  engi- 
neer might  have  seen  plaintiff,  regard- 
less of  the  fact  whether  or  not  he  did 
see  him.    The     instruction    should 


have  been  so  framed  as  to  require 
the  jury  to  find  that  defendant's  serv- 
ant did  see  plaintiff  in  time  to  have 
avoided  the  accident  by  the  exerdse 
of  due  effort 

NuRSB  V.  St.  Louis  &  San  Prah- 
cisco  R*Y  Co.,  61  Mo.  App.  67 
(1895),  where  it  was  held  that  where 
the  conductor  of  a  freight  train  is 
approached  about  nightfall  by  a  pas- 
senger who  was  riding  in  a  box  car 
with  some  furniture  and  live  stock 
and  is  asked  by  the  passenger  for 
some  oil  to  fill  his  lamp  and  the  con- 
ductor tells  the  passenger  to  come 
back  at  the  next  stop  and  the  ofl 
would  be  given  to  him  and  the  pas- 
senger at  the  next  stop  attempts  to 
do  so  and  it  being  dark  falls  into  a 
culvert  and  is  injured,  the  company 
is  liable.  Judgment  for  plaintiff  for 
$2,500  affirmed.  (There  was  a  ver- 
dict for  $4,500,  but  plaintiff  entered 
a  remittitur  for  $2,000). 


I 
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"The  answer,  after  tendering  the  general  issue,  pleaded  contribu- 
tory negligence  on  the  part  of  plaintiff. 

"On  behalf  of  plaintiff  the  court  gave  the  following  instructions : 

L  If  the  jury  believe  from  the  evidence  that  on  the  night  of 
December  29,  1883,  the  defendant's  passenger  train  arrived  at  its 
depot  in  Chillicothe,  and  that  plaintiff  came  to  Chillicothe  on  said 
train  as  a  passenger  for  hire,  and  alig]^ted  therefrom  at  said  depot, 
and  that,  at  the  time  of  the  arrival  of  said  train,  the  night  was  dark, 
and  that  defendant's  said  depot  was  surrounded  by  a  platform  which 
was  some  three  feet  higher  than  the  ground,  and  that  no  railing  or 
other  barrier  had  been  constructed  or  maintained  around  the  edge 
of  said  platform  to  keep  persons  having  business  thereon  from 
walking  off  or  falling  therefrom,  and  that  it  was  the  way  furnished 
by  defendant  for  persons  to  go  to  and  from  their  trains,  and  that  it 
was  the  custom  and  habit  of  persons  getting  off  of  and  upon  defend- 
ant's trains  at  said  depot  to  pass  over  and  across  said  platform,  and 
that  defendant  and  its  servants  well  knew  that  it  was  so  used,  and 
that,  at  the  time  the  said  train  arrived  and  the  plaintiff  alighted 
therefrom  and  upon  said  platform,  the  defendant's  servants  failed 
and  neglected  to  have  such  lights  on  said  platform  as  were  necessary 
on  account  of  the  darkness  of  the  night,  and  the  character  and  con- 
dition of  said  platform,  to  enable  persons  arriving  on  defendant's 
said  trains  to  pass  in  safety  from  said  platform,  and  that  plaintiff, 
in  passing  from  said  train  across  said  platform,  and  without  fault  on 
his  part,  walked  off  of  or  fell  from  the  same,  and  was  thereby  in- 
jured, then  the  jury  will  find  for  the  plaintiff  and  assess  his  damages 
at  such  sum  as  they  shall  believe  from  the  evidence  he  is  entitled  to 
receive,  not  exceeding  $5,000. 

"  '2.  If  the  jury  find  from  the  evidence  that,  on  the  night  of 
December  29,  1883,  the  defendant's  passenger  train  arrived  at  de- 
fendant's depot  at  Chillicothe,  Missouri,  and  that  plaintiff  came  to 
Chillicothe  as  a  passenger  for  hire  on  said  train  and  alighted  there- 
from, and  that,  on  the  arrival  of  said  train,  the  night  was  dark  and 
defendant's  servants  had  failed  to  have  the  platform  there  surround- 
ing its  depot  properly  lighted  up,  so  as  to  enable  passengers  arriving 
by  said  train  to  pass  safely  over  said  platform  from  said  train,  and  that 
said  platform  had  been  negligently  and  improperly  constructed  for 
the  purposes  of  a  platform  for  a  passenger  depot,  and  for  the  use  of 
passengers  getting  off  and  upon  its  trains  at  said  depot  at  such  time, 
and  that  plaintiff,  in  passing  from  said  train  across  said  platform  on 
his  way  home,  and  over  that  part  of  said  platform  used  by  persons 
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in  getting  off  and  upon  defendant's  trains  at  said  depot,  without 
fault  upon  his  part,  and  because  of  the  failure  of  defendant's  serv- 
ants to  have  said  platform  lighted  up,  and  the  negligent  and  im- 
proper construction  of  said  platform,  walked  off  or  fell  from  said 
platform,  and  was  thereby  injured,  the  jury  will  find  fcH*  plaintiff 
and  assess  his  damages  at  such  sum  as  he  may  be  entitled  to  receive, 
under  the  evidence  in  the  case,  not  exceeding  $5,000. 

"  '3.  If  the  jury  find  for  plaintiff,  they  may,  in  determining  the 
damages  plaintiff  has  sustained,  take  into  consideration  all  the  evi* 
dence  in  the  case  as  to  the  character  and  extent  of  the  injuries  he 
may  have  received,  the  bodily  pain  he  may  have  undergone  by 
reason  thereof,  the  time  lost,  if  any,  on  account  of  the  same,  and  the 
result  of  said  injuries  upon  the  use  of  the  limb  injured,  and  assess 
his  damages  at  such  sum  as  they  find  he  is  entitled  to  receive,  under 
the  evidence  in  the  case,  not  exceeding  $5,000/ 

"On  the  part  of  defendant,  the  court  instructed  the  jury  as 
follows : 

"  '2.  The  jury  are  instructed  that  the  failure  of  defendant  to  have 
a  railing  around  the  depot  platform  at  the  place  of  the  injury  was 
not  negligence. 

"  '3.  If  the  jury  believe  from  the  evidence  that  that  part  of  the 
platform  in  proof  where  the  injury  occurred  was  sufficiently  lighted 
by  defendant  and  others  to  enable  a  party  using  due  care  to  avoid 
such  an  accident  as  the  one  sued  for,  they  must  find  for  defendant 

"  '4.  By  due  care,  as  used  in  the  foregoing  instruction,  is  meant 
such  care  as  an  ordinarily  prudent  man  would  exercise  under  the 
circumstances,  as  detailed  by  witnesses,  including  the  darkness  of  the 
night,  the  height  of  the  platform  from  the  ground,  and  the  slippery 
condition  of  the  platform  caused  by  snow  and  ice.' 

"The  court  refused  to  instruct,  as  requested  by  defendant,  to  the 
effect  that  if  plaintiff  could  have  passed  safely  from  the  depot  by 
another  way  known  to  him,  he  could  not  recover. 

"The  jury  returned  a  verdict  for  plaintiff,  assessing  his  damages 
at  $450.    Defendant  appealed." 

Strong  &  Mosman,  for  appellant. 

Prank  Shbktz  and  I^.  H.  Watbrs,  for  respondent. 

Philips,  P.  J. —  I.  The  only  questions  for  determination  are  as 
to  the  action  of  the  court  in  giving  and  refusing  instructions.  It 
is  strenuously  urged  by  defendant  that  the  first  instruction  given  for 
plaintiff  is  in  conflict  with  the  second  given  on  behalf  of  defendant. 
The  contention  is,  that  the  said  second  instruction  declared  that  the 
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faflure  to  have  a  railing  on  the  platform  was  not  negligence,  whereas 
the  said  first  instruction  predicated  a  right  of  recovery  on  account 
of  the  absence  of  such  railing.  This,  we  hold,  is  not  a  fair  construc- 
tion of  the  first  instruction.  Its  palpable  import  is,  that  if  the  jury 
found  that  the  platform  was  some  three  feet  above  the  ground,  with- 
out railings  to  protect  persons  from  walking  off,  and  the  detendant 
failed  and  neglected  to  have  necessary  lights  there  on  such  a  night 
to  enable  passengers  to  pass  from  the  platform  in  safety,  then  they 
could  find  for  plaintiff.  It  does  not  tell  the  jury  they  could  find  the 
existence  of  negligence  from  the  fact  of  the  absence  of  such  railing. 
While  defendant  could  have  escaped  responsibility  for  the  injury, 
had  it  railed  in  the  platform  at  that  point,  yet,  not  having  done  so, 
it  became  its  duty  to  its  passengers  to  protect  them  in  the  night  time 
against  the  danger  of  falling  therefrom  by  keeping  a  light  at  such 
place.  This  is  the  obvious  purport  of  the  direction  to  the  jury.  It 
is  incredible  that  the  jury  could  have  been  misled  by  it,  when  the 
court  in  another  instruction  explicitly  told  them  that  the  defendant 
was  not  required  to  maintain  any  railing  there. 

II.  The  same  objection  is  lodged  against  the  second  instruction 
given  on  behalf  of  plaintiff.  We  think  it  is  quite  apparent  that  this 
instruction  imputes  two  grounds  of  negligence  to  the  defendant ; 
one  for  failing  to  have  the  platform  properly  lighted,  and  the  other 
that  the  "platform  had  been  negligently  and  improperly  constructed 
for  the  purpose  of  a  platform  for  a  passenger  depot." 

Wherein,  then,  is  this  instruction  out  of  harmony  with  the  second 
given  for  defendant?  It  refers  to  the  manner  of  the  construction  of 
the  platform  for  the  purposes  of  a  passenger  depot.  But,  by  the 
instruction  given  for  defendant,  the  court  simply  advised  the  jury 
that,  in  considering  this  question  of  the  construction  of  the  platform, 
the  mere  absence  of  a  railing  should  be  excluded.  Its  effect,  there- 
fore, was  to  restrict  the  inquiry  and  limit  the  conclusion  of  the  jury 
to  the  ascertainment  of  such  defect  outside  of  the  want  of  such 
railing. 

To  meet  this  inevitable  construction  as  to  the  meaning  of  the 
instruction,  the  learned  counsel  for  defendant  contends  that  the 
petition  is  based  solely,  in  this  particular,  on  the  failure  to  have  the 
railing. 

We  do  not  consider  this  a  liberal  construction  of  the  petition. 
The  petition  imputes  two  defects  to  this  platform.  It  charges  that 
the  platform  was  negligently  and  improperly  constructed.  It  then 
specified  that  it  "was  constructed  for  freight  depot  purposes,  and 
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was  built  around  said  depot  some  three  feet  above  the  ground." 
This  is  a  distinct  defect  alleged.  The  charge  is,  that  while  using  it 
as  a  passenger  depot,  they  constructed  the  platform  on  the  plan  of  a 
freight  depot,  leaving  the  platform  high  for  the  convenience  of  re- 
ceiving and  discharging  freights.  It  was  left  three  feet  above  the 
ground,  so  as  to  render  it  dangerous  for  a  passenger  to  miss  his  way 
or  footing  and  fall  from  it  to  the  ground.  The  petition  then  follows 
up  this  averment  with  the  further  additional  allegation,  that  no 
railing  was  maintained  around  the  platform  to  protect  passengers 
against  the  danger  incident  to  the  negligent  construction.  And  as 
more  clearly  indicating  the  purpose  of  the  pleader  to  aver  two  de- 
fects in  this  particular,  the  statement  is  followed  with  the  allegation : 
*'that  defendant  knew,  etc.,  that  said  platform  was  not  properly  con- 
structed, and  that  there  should  have  been  erected  along  the  outer 
edge  a  railing  or  other  barrier."  Thus  the  two  things  are  enu- 
merated and  the  charge  is,  that  defendant  knew  of  the  existence  of 
both. 

It  was  for  the  jury  to  say,  from  all  the  facts,  whether  a  platform 
for  the  use  of  passengers  at  such  a  point,  built  three  feet  above 
ground,  was  properly  or  negligently  constructed.  And  there  was 
evidence  from  which  the  jury  might  not  unreasonably  infer  that  it 
was  unnecessarily  and  negligently  left  in  that  condition.  The  evi- 
dence showed  that  the  platform  on  the  south  side  had  been  origi- 
nally constructed  just  as  on  the  west  side.  But  it  had  been  lowered 
so  as  to  leave  it  only  twelve  or  eighteen  inches  above  the  ground, 
while  this  was  left  three  feet  high,  along  which  passengers,  cooling^ 
and  going  to  its  trains,  passed  day  and  night. 

The  second  instruction  was  based  on  this  aspect  of  the  case. 
Although  the  jury  in  the  second  instruction  given  for  defendant 
were  told  to  disregard  the  want  of  any  railing,  thereby  excluding  all 
evidence  as  to  that,  they  were  not  directed  not  to  consider  the  ques- 
tion of  the  negligent  construction  of  this  platform  in  other  respects. 
And  even  if  it  were  conceded  that  defendant's  construction  of  the 
petition  is  admissible,  it  would  not  follow  that  the  verdict  should  be 
disturbed.  It  is  observable  that  the  instruction  under  review  does 
not  state  the  two  grounds  of  negligence,  the  defective  construction 
of  the  platform,  and  the  absence  of  any  light,  in  the  alternative,  and 
direct  the  jury  that  they  could  find  for  the  plainti£F  if  they  found 
either  defect  to  exist.  But  the  instruction  is  in  the  conjunctive,  and 
required  the  jury  to  find  that  both  the  defects  existed,  and  that  no 
necessary  light  was  present.  So  we  are  bound  to  presume  that  the 
jury,  if  influenced  at  all  by  this  instruction,  found  that  defendant  was 
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guilty  of  negligence  in  not  having  a  light  at  the  place  in  question. 
In  such  case,  the  verdict  would  stand  with  or  without  the  other  fact. 
Gaty  V.  Sack,  19  Mo.  App.  471. 

It  was  most  inexcusable  negligence  on  the  part  of  defendant  not 
to  have  a  light  at  the  northwest  corner  of  the  depot.  And  there 
being  really  no  contradictory  proof  touching  this  fact,  and  nothing 
to  palliate  the  omission,  we  do  not  see  how  the  jury  could  have  re- 
turned a  different  verdict. 

III.  Counsel  for  defendant  seem  to  intimate  in  their  brief  that 
the  high  degree  of  care,  which  the  law  exacts  of  railroad  carriers 
toward  passengers,  does  not  extend  to  the  obligation  to  provide  for 
their  safety  after  leaving  the  car.  Of  course  the  matter  of  due  care 
and  vigilance  is  always  relative,  having  regard,  in  such  a  case  as 
this,  to  the  danger  and  peril  to  be  anticipated.  But  the  law  does 
require  of  railroads  to  provide  reasonably  safe  landings  for  its  pas- 
sengers, as,  also,  like  means  of  access  to  and  egress  from  its  stations 
and  premises.  The  law  "requires  of  the  defendants  (the  railroad 
companies)  due  regard  for  the  safety  of  passengers,  as  well  in  the 
location,  construction,  and  arrangement  of  their  station  buildings, 
platforms,  and  means  of  egress,  as  in  their  previous  transportation. 
It  is  argued  in  this  case  that  the  platforms  were  not  properly  con- 
stracted,  lighted  or  guarded,  and  that  the  defendants  were  guilty  of 
negligence  in  backing  down  the  engine  without  proper  lights  or 
signals.  The  bare  statement  of  these  matters  shows  that  it  is  ap- 
propriately the  province  of  the  jury  to  settle  them."  Gaynor  v.  Old 
Colony,  etc.,  Ry.  Co.,  100  Mass.  215  (1) ;  Patten  v.  Chicago,  etc., 
Ry.  Co.,  32  Wis.  329,  333,  334  (2). 

IV.  It  is  also  objected  that  the  instruction  g^ven  for  plaintiff  did 
not  properly  submit  to  the  jury  the  issue  respecting  the  contributory 
negligence  of  the  plaintiff.  Both  of  the  instructions  employ  the 
terms  "without  fault  on  his  (plaintiff's)  part."  If  the  injury  was 
inflicted  without  plaintiff's  fault,  certainly  he  was  not  guilty  of  con- 
tributing to  it.  We  know  of  no  decision  disapproving  of  such  an 
instruction. 

Other  questions  are  discussed  by  counsel  in  brief,  but  as  they 
present  no  principle  not  well  settled  against  defendant's  contention,, 
and  as  the  judgment  was  for  the  right  party,  we  will  not  review 
them.  The  other  judges  concurring,  the  judgment  of  the  Circuit 
Court  is  affirmed. 

1.    There  is  a  note  of  this  case  on         2.    The  Patten  case  is  reported  in 
page  439,  ante,  7  Am.  Neg.  Gas.  191  and  201. 
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MILLER  V.  ST.  LOUIS  RAILROAD  COMPANY. 

Coufi  of  Appeals^  St  Louts,  Missouri,  April,  1878. 
[Reported  in  5  Mo.  App.  471.] 

PASSENGER'S  ELBOW  RESTING  ON  WINDOW  SILL  OF 
STREET  CAR. — In  an  action  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  whose  arm  while  resting  on  the  window  sill  of  one 
of  defendant's  street  cars  was  struck  by  another  car,  an  instruction  that 
if  the  accident  was  due  to  improper  width  of  cars  or  condition  of  track 
plaintiff  could  recover  was  erroneous,  and  evidence  on  that  point,  under 
the  pleadings,  should  not  have  been  admitted. 

NEGLIGENCE  FOR  JURY. —The  question  of  negligence  or  unskillful- 
ness  on  the  part  of  defendant's  servants  in  running  the  car  is  entirely 
for  the  jury. 

Appbai,  from  St.  Louis  Circuit  Court.    The  facts  appear  in  the 
opinion.    Judgment  reversed. 
Smith  P.  Gai^t,  for  appellant. 
Rkssb  &  Hicks  and  Drydbn  &  Dryden,  for  respondent. 

Bakewellt  J*  —  This  action  is  for  damages  for  injuries  suffered 
by  plaintiff  whilst  a  passenger  on  one  of  the  street  cars  of  .defendant. 
The  allegations  of  the  petition  are  that,  by  the  negligence,  impru- 
dence, unskillfulness,  and  carelessness  of  the  agents  and  employees 
of  defendant,  a  car  on  defendant's  road,  in  charge  of  defendant's 
servants,  collided  with  and  raked  against  the  car  of  defendant  in 
which  plaintiff  was  being  carried,  and  broke  his  arm  and  otherwise 
inji^red  him,  to  his  damage  $10,000.   The  answer  is  a  general  denial. 

There  was  evidence  tending  to  show  that  plaintiff,  at  the  time  of 
the  accident,  was  sitting  in  the  car  with  his  elbow  and  arm  on  the 
window  sill,  and  his  wrist  and  hand  outside,  grasping  the  frame  of 
the  window ;  that  the  car  passing  in  the  opposite  direction  rubbed 
against  the  car  in  which  plaintiff  was  sitting,  mashed  his  hand,  drove 
his  arm  back,  and  broke  it  above  the  elbow.  Plaintiff  suffered  in- 
tensely, carried  his  arm  in  splints  for  three  months,  was  still  suffer- 
ing, at  times,  at  the  date  of  the  trial,  and  his  arm  is  permanently 
injured,  so  that  plaintiff,  who  is  a  farmer  and  stock-dealer,  is  per- 
manently disabled  from  doing  hard  work,  such  as  is  required  on  a 
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farm.  There  was  testimony  that  the  track  was  in  bad  condition  at 
the  place  where  the  accident  occurred,  and  elsewhere  (1). 

There  was  also  testimony  tending  to  show  that  plaintiff  had  his 
elbow  outside  the  window  at  the  time  of  the  occurrence ;  that  the  car 
did  not  collide,  or  touch ;  that  the  track  was  in  good  condition  at  the 
point  of  accident  There  is  no  direct  testimony  that  either  of  the 
cars  was  off  the  rails  at  the  time  of  the  accident.  A  passenger 
swears  that  he  warned  plaintiff,  before  the  accident,  to  take  his  arm 
in.  Plaintiff  says  he  heard  no  such  warning.  The  plaintiff's  state- 
ments as  to  his  position  in  the  car  are  corroborated  by  the  conductor 
and  a  passenger,  and  are  contradicted  by  a  passenger.  There  was  a 
verdict  and  judgment  for  plaintiff  for  $1,908.25,  and  defendant 
appeals. 

1.    It  is  contended  by  respondent  that  the  bill  of  exceptions  was 


1.  Among  other  actions  in  the 
Missouri  Appellate  Courts  relating 
to  Persons  Injured  on  Trains^  etc,^ 
are  the  following  : 

DeraUment.^'SoKrov  v.  ST.  Loms 
&  Hanmibax,  R'y  Co.,  40  Mo.  App. 
642  (1890),  was  an  action  for  dam- 
ages for  injuries  to  a  passenger  on 
one  of  defendant's  freight  trains 
caused  by  the  derailment  and  upset- 
ting of  the  caboose.  Plaintiff  recov- 
ered judgment  for  $650  which,  on  ap- 
peal, was  reversed  on  the  ground  of 
erroneous  instruction  as  to  damages 
recoverable  for  medical  expenses, 
nursing,  etc,  when  there  was  no  evi- 
dence as  to  such  expense. 

In  DiMMiTT  V.  Haniobai,  &  St. 
JosBPH  R.  R.  Co.,  40  Mo.  App.  654 
(1890),  plaintiff  was  injured  by  jump- 
ing from  one  of  defendant's  trains 
after  it  had  left  the  track.  The  switch 
appears  to  have  been  closed,  causing 
the  train  to  be  violently  thrown  off 
the  track.  Judgment  for  plaintiff  for 
12,000  affirmed. 

Riding  on  pass. — ^Bryan  v.  Mis- 
souri Pacific  R'y  Co.,  32  Mo.  App. 
228  (1888),  was  an  action  by  a  per- 
son riding  on  a  free  pass  who  was 
iiqared  in  a  derailment  of  the  train. 


A  further  claim  was  made  for  injuries 
alleged  to  have  resulted  from  lack  of 
heat  in  the  car.  The  defense  was 
that  the  pass  released  defendant  from 
liability.  Judgment  for  plaintiff  af- 
firmed, the  court  holding  that  trial 
court  properly  instructed  the  jury 
that  the  pass  was  no  defense. 

See,  also,  Pembroke  v.  Hannibai, 
&  St.  Josbfh  R.  R.  Co.,  82  Mo.  App. 
61  (1888),  as  to  person  riding  on  pass. 

Stochman  injured. — ^Tui.BY  v.  Chi** 

CAGO,  BURUNGTON  &  QXTINCY  R.  R. 

Co.,  41  Mo.  App.  432  (1890),  was  an 
action  by  a  stock  drover,  travelling 
on  drover's  ticket,  for  injuries  re- 
ceived on  car  caused  by  the  coupling 
of  an  engine  to  the  caboose  of  the 
freight  train,  the  violent  jerk  throw- 
ing plaintiff  from  his  seat.  Plaintiff 
was  sitting  on  top  of  the  car  when 
he  was  injured.  Judgment  for  plain- 
tiff reversed,  the  court  holding  that 
plaintiff  was  guilty  of  contributory 
negligence  in  occupying  the  position 
he  was  at  the  time  of  the  accident, 
and  that  the  evidence  showed  that 
the  coupling  was  done  in  the  usual 
manner,  the  engine  handled  properly 
and  the  impact  was  not  sufficient  to 
disturb  anything  inside  the  caboose. 
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presented  out  of  time,  and  impfbperly  allowed.  It  appears  that  the 
cause  was  tried  at  the  December  term,  and  that,  on  January  22  of 
that  term,  the  judge  announced  that  the  motion  for  a  new  trial 
would  be  overruled ;  and  then,  by  consent  of  parties,  suspended  the 
entry  of  judgment  until  the  next  term,  in  order  to  allow  time  to 
prepare  the  bill  of  exceptions.  The  entry  that  the  motion  for  a  new 
trial  was  overruled  was  -made  on  February  5,  and  at  the  February 
term;  and  then,  against  the  objection  of  respondent,  the  court 
granted  appellant,  on  February  9,  time  until  March  1  (a  day  of  the 
February  term)  to  prepare  his  bill  of  exceptions.  On  February  22, 
appellant  handed  his  bill  of  exceptions  to  respondent,  who  then  pro- 
tested that  it  was  out  of  time  under  the  rule  of  court ;  and  on  Febru- 
ary 24,  the  trial  judge  sealed  the  bill,  against  the  objection  of 
respondent,  who  insisted  that  such  action  was  in  violation  of  the 
sixteenth  rule  of  the  Circuit  Court,  adopted  at  general  term,  and 
then  in  force  and  binding  upon  the  court  at  special  term.  This  rule 
provides  that  the  bill  of  exceptions  shall  be  presented  to  the  opposite 
party  within  five  days  after  the  motion  is  overruled,  who  shall 
return  the  same  within  three  days. 

A  bill  of  exceptions  must  be  signed  during  the  term  at  which  the 
cause  is  finally  disposed  of,  unless  this  is  waived  by  stipulation  filed, 
or  by  entry  of  record.  This  is  a  settled  rule  of  practice  from  which 
no  departure  is  allowed  in  this  State.  But  we  have  already  decided 
(Saulsbury  v.  Alexander,  1  Mo.  App.  209)  that  we  will  not  review 
the  discretion  of  the  Circuit  Court  in  permitting  a  bill  of  exceptions 
to  be  signed  and  filed  beyond  the  time  limited  by  its  own  rules,  if 
done  within  the  time  prescribed  by  statute.  We  are  asked  to  re- 
consider that  decision,  on  the  ground  of  the  peculiar  organization 
of  the  St.  Louis  Circuit  Court,  and  the  distinct  powers  and  functions 
of  general  term  of  that  court,  which,  it  is  contended,  give  its  rules 
in  this  respect  the  force  of  a  legislative  enactment,  not  to  be  sus- 
pended or  disregarded  at  the  discretion  of  the  judge  at  special  term. 
We  see  no  reason  whatever  for  overruling  the  decision  in  Saulsbury 
V.  Alexander.  To  say  that  the  rules  made  by  the  Circuit  Court  in 
general  term  are  as  unbending  as  a  statute,  and  that  the  trial  judges 
of  that  court  are  to  be  deprived  of  the  ordinary  discretionary  power 
of  suspending,  when  they  see  sufficient  cause,  the  operation  of  a  rule 
of  court  in  a  particular  case,  might  work  a  denial  of  justice. 

2.  Affidavits  are  filed  by  three  of  the  jurors,  to  the  eflFect  that 
they  arrived  at  the  measure  of  damages  by  dividing  by  twelve  the 
sum  of  the  several  amounts  which  each  juror  privately  jotted  down 
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as  the  amount  upon  which  he  determined.  Independently  of  the 
fact  that  the  affidavits  of  two  of  the  jurors  show  that,  after  the  aver- 
age had  been  thus  ascertained,  the  amount  was  then  considered  and 
freely  assented  to  by  each  juror,  in  which  case  it  has  been  repeatedly 
held  that  such  a  method  of  arriving  at  a  verdict  in  a  damage  suit  is 
no  ground  for  new  trial  (12  Pick.  521 ;  2  Dall.  55 ;  1  Bibb,  398),  it  is 
well  settled  that  the  testimony  of  jurors  is  not  to  be  admitted  to 
impeach  their  conduct  and  attack  their  verdict.  Dorr  v.  Fenno,  12 
Pick.  521 ;  Pratte  v,  Coffman,  33  Mo.  72. 

3.  The  court,  at  the  instance  of  plaintiff,  instructed  the  jury  sub- 
stantially as  follows : 

1.  That  if  the  injury  was  caused  by  the  carelessness  of  defend- 
ant's agents  in  running  or  managing  its  cars,  or  by  improper  con- 
struction or  location  of  its  tracks,  or  by  the  use  of  cars  of  improper 
width,  without  negligence  of  plaintiff  directly  contributing  to  the 
injury,  they  should  find  for  the  plaintiff. 

2.  If  defendant's  cars  had  sometimes  brushed  together,  so  as  to 
endanger  passengers  sitting  as  plaintiff  sat,  and  if  plaintiff  was  sit- 
ting with  his  elbow  out,  or  with  his  elbow  on  the  sill  and  his  hand 
grasping  the  window  frame,  and  received  no  warning  from  any  em- 
ployee of  defendant,  and  his  hand  and  arm  were  broken  by  collision, 
or  running  too  close  together,  of  defendant's  cars,  defendant  is  liable. 

3.  It  is  not  necessary  that  either  car  should  have  been  off  the 
track;  the  injury,  if  it  occurred  to  plaintiff  whilst  a  passenger,  by  the 
collision  or  rubbing  of  the  cars,  is  presumptive  evidence  of  negli- 
gence of  defendant. 

4.  Remote  negligence  of  plaintiff  will  not  excuse  any  negligence 
of  defendant  which  is  shown  to  have  been  the  proximate  cause  of 
the  injury. 

5.  In  estimating  damages,  plaintiff's  condition  in  life,  pursuits, 
bodily  and  mental  sufferings,  loss  of  time,  and  direct  pecuniary  loss 
may  be  considered. 

For  defendant,  the  court  gave  instructions  as  to  credibility  of 
witnesses,  and  contributory  negligence,  and  the  burden  of  proof, 
which  we  need  not  set  out.  The  court  refused  to  instruct  that  if 
plaintiff's  arm  was  in  an  unsafe  position,  and  he  learned  this  from 
another  passenger,  and  might  have  withdrawn  his  arm  and  did  not 
do  so,  he  cannot  recover ;  but,  of  its  own  motion,  directed  the  jury 
that  such  facts  might  be  considered  in  determining  the  question  of 
negligence. 

Defendant  asked  the  court  to  instruct  the  jury :    1.    That  if  the 
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tracks  of  defendant  were  laid  by  the  direction  of  the  city  engineer, 
and  were,  at  the  date  of  the  accident,  in  the  place  where  first  laid, 
then  defendant  was  not  in  fault  for  the  location  of  its  tracks. 
2.  That  if  plaintiff  was  accustomed  to  ride  on  defendant's  cars,  and 
knew  that  cars  ran  on  the  west  track,  and  had  his  arm  out  of  the 
window  when  hurt,  he  cannot  recover.  3.  That  the  jury,  though 
they  may  believe  from  the  evidence  that  the  cars  rubbed  together,  or 
that  there  were  indentations  in  defendant's  track  at  other  points, 
cannot  presume  that  there  were  such  indentations,  or  that  the  cars 
rubbed,  where  the  accident  occurred.  4.  That  the  measure  of 
damages  is,  a  fair  compensation  for  actual  injury.  5.  That,  on  all 
the  evidence,  the  plaintiff  is  not  entitled  to  recover. 

It  has  been  repeatedly  held,  that  where  a  passenger  of  mature 
years  projects  his  elbow,  or  any  part  of  his  body,  from  the  window 
of  a  car  drawn  on  a  railroad  by  steam  power,  this  is  negligence 
per  se,  and  in  many  cases,  in  different  States,  it  has  been  held,  that 
where  the  passenger  thus  negligently  exposes  his  person  from  the 
window  of  the  car  and  is  injured  by  contact  with  any  object,  he  can- 
not recover  damages  from  the  railroad  company,  though  it  be 
shown  that  the  defendant  was  negligent  in  permitting  the  obstruc- 
tion which  caused  the  accident  to  remain  so  near  its  track.  It  has 
been  so  decided  in  Massachusetts,  Pennsylvania,  New  York,  In- 
diana, Kentucky,  and  Maryland;  though  the  contrary  is  held  in 
Wisconsin  and  Illinois.  We  do  not  refer  to  the  cases,  though  we 
have  examined  them,  because  they  will  be  found  cited  and  reviewed 
in  Railroad  Co.  v.  Andrews,  39  Md.  329  (1).  The  cases  in  which 
such  exposure  is  considered  negligence  per  se  are  well  considered ; 
and  in  Pennsylvania,  the  case  of  Railroad  Co.  v.  Kennard,  in  which  a 
contrary  doctrine  was  announced,  has  been  long  since  overruled  (2). 
It  does  not  necessarily  follow,  however,  that  because  the  ex- 
posure of  the  person  from  the  window  of  an  ordinary  railroad  car- 
riage moved  by  steam  is  negligence,  that  the  same  exposure  from 
the  window  of  a  street  car  is  so.  The  motive  power  is  much  more 
under  control  in  one  case  than  the  other,  whether  we  speak  of  the 
carriage  in  which  the  passenger  is,  or  of  anything  likely  to  approach 
it  from  a  parallel  track ;  and  the  speed  is  less. 


1.  An  abstract  of  this  case  is  re-  reported  with  the  Pemmsylvamia 
ported  on  page  421,  anie.  in  Vol.  10  Am.  Neg.  Gas. 

2.  New  Jersey  R.  R.  Co.  v.  Ken-  Compare  the  cases  relating  ..o  acd- 
nard,  21  Pa.  203,  is  overruled  by  dents  similar  to  the  one  at  bar  re- 
Pittsburg,  etc.,  R.  R  Co.  v.  Mc-  ported  under  their  respective  States 
Qurg,  56  Pa.  St  294.    See  these  cases  in  this  volume. 
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We  are  by  no  means  prepared  to  say  that  to  expose  the  elbow  to 
some  extent  from  the  window  of  a  street  car  is  always  and  under  all 
circumstances  negligence.  As  to  this,  each  case  must  stand  upon 
its  own  facts ;  and  what  is,  or  is  not,  ordinary  prudence  as  to  the 
position  which  one  shall  assume  when  sitting  at  the  open  window  of 
a  street  car,  running  upon  rails  and  drawn  by  horses  under  the 
charge  of  a  driver,  is  perhaps  not  to  be  determined  by  any  arbitrary 
rule.  But  even  if  it  should  be  determined  that  to  project  one's  arm 
from  the  window  of  a  street  car  is  negligence  per  se^  it  would  by  no 
means  follow  that  one  whose  arm  was  broken  when  sitting  in  a  car 
in  that  position  would  be  absolutely  precluded  from  recovery  in  a 
suit  for  damages,  when  injured  by  the  negligence  of  another.  As 
we  have  already  had  occasion  to  remark,  in  cases  of  a  somewhat 
similar  character  heretofore  decided  by  this  court,  the  negligence  of 
plaintiff  may  be  entirely  immaterial.  If  a  remote  condition,  it  is 
unimportant.  The  law,  in  cases  of  this  kind,  looks  at  the  proximate 
and  operating  cause  of  the  injury ;  and,  where  one  who  has  been 
negligent  himself  is  injured  by  the  recklessness  and  carelessness  of 
another,  the  party  whose  acts  are  the  efficient  cause  of  the  injury 
may  be  liable. 

Let  us  take  the  present  case,  and  suppose  that  the  plaintiffs  arm 
was  exposed  from  the  window,  but  in  such  a  way  that,  from  the  con- 
struction of  the  car  it  was  protected  from  injury  from  any  passing 
object,  provided  that  the  rails  on  both  tracks  were  in  good  condi- 
tion ;  that  if  each  of  these  parallel  tracks  were  in  a  condition  such  as 
defendants  were  bound  constantly  to  maintain,  there  could  be  no 
reasonable  probability  of  danger  from  such  exposure  of  the  arm; 
and  that,  owing  to  an  undue  displacement  of  a  rail,  or  a  sudden  de- 
pression on  either  side  of  the  track,  this  car,  or  a  passing  car,  was 
tilted  over  in  such  way,  at  the  point  of  the  accident,  that,  before 
plaintiff  could  withdraw  his  arm,  the  cars  were  brought  so  nearly 
together  as  to  rub  together,  or  so  nearly  touch,  that  plaintiff's  arm 
was  struck  and  broken,  it  might  well  be  that  the  direct  and  imme- 
diate cause  of  the  injury  was  the  bad  condition  of  the  car  track,  and 
not  the  carelessness  of  plaintiff,  and  that  a  recovery  might  be  had, 
even  though  plaintiff  was  careless  to  some  degree.  Leduke  v.  Rail- 
road Co.,  4  Mo.  App.  485 ;  Frick  t/.  Railroad  Co.,  4  Mo.  App.  435. 

In  the  case  before  us,  there  was  no  evidence  whatever  that  the 
accident  was  occasioned  by  any  negligence  on  the  part  of  the  serv- 
ants of  defendant  managing  and  conducting  either  of  the  meeting 
cars.  Both  cars  were  going  at  a  slow  trot,  and  it  is  not  shown  that 
any  officer  or  servant  of  defendant  saw  plaintiff's  arm  out  of  the 
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window  until  after  the  accident  occurred.  Under  the  pleadings, 
evidence  of  the  condition  of  defendant's  track  should  not  have  been 
admitted  against  the  objection  of  defendant,  and  the  first  instruction 
as  to  construction  of  the  track  or  improper  width  of  the  cars,  should 
have  been  refused.  If  the  defendant  was  negligent  in  these  respects, 
that  was  not  the  negligence  of  its  agents  conducting  or  driving  its 
cars  at  the  time  of  the  accident ;  and  if  it  is  claimed  that  the  accident 
was  owing  to  a  depression  in  the  track  at  the  point  where  the  acci- 
dent occurred,  that  fact  should  have  appeared  in  the  pleadings,  so 
that  defendant  might  have  notice  of  the  charge  he  was  to  meet. 
Under  a  general  allegation  of  negligence,  the  plaintiff  cannot  re- 
cover for  damages  occasioned  by  the  bad  condition  of  the  track. 
Frick  V.  Railroad  Co.,  supra.  If  that  objection  had  been  removed 
by  an  amendment  of  the  pleadings,  it  would  still  have  been  improper 
to  admit  testimony  as  to  the  condition  of  the  track  at  other  points, 
and  at  another  date  from  the  time  of  the  accident.  This  was  done 
on  the  trial,  against  defendant's  objection. 

The  second  instruction  for  plaintiff  is  too  broad,  and  seems  to 
make  the  noninterference  of  the  conductor,  combined  with  the  fact 
that  the  cars  ran  too  close,  conclusive  against  defendant.  Was  the 
conductor  bound  to  warn  plaintiff  not  to  put  his  elbow  out,  if  he  saw 
it  on  the  sill  of  the  window?  Or  was  he  bound  to  watch,  to  see  that 
all  passengers  kept  their  elbows  inside  of  the  car?  We  think  not. 
It  seems  clear  enough  that  the  cars  ran  too  near ;  but  that  may  have 
happened  without  defendant's  fault.  It  is  possible  that  a  car  might 
leave  the  track  for  an  instant  without  fault  in  the  driver  or  defect  in 
the  track.  The  question  of  negligence  or  unskillfulness  was  en- 
tirely for  the  jury,  and  this  instruction  seems  to  take  it  from  them. 

As  to  the  third  instruction  for  plaintiff,  it  may  be  said  that  where 
the  thing  that  causes  the  accident  is  shown  to  be  under  the  manage- 
ment of  the  carrier,  and  the  accident  such  as  would  not  happen  in 
the  ordinary  course  of  management,  the  accident,  if  unexplained,  is 
reasonable  evidence  of  negligence,  but  where,  from  the  character  of 
the  accident  it  appears  that  it  could  not  have  happened  had  there  not 
been  improper  exposure  on  the  part  of  the  passenger,  the  accident 
itself  can  hardly  raise  the  presumption  of  negligence. 

4.  As  the  case  must  go  back  for  a  retrial,  we  may  say  that  there 
is  nothing  in  the  objection  of  appellant  to  the  testimony  in  support 
of  plaintiff's  character.  His  character  for  truth  was  attacked  by  de- 
fendant, not  by  direct  evidence,  but  by  the  character  of  the  cross- 
examination,  and  by  evidence  of  statements  by  him,  out  of  court. 
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different  from  those  sworn  to  by  him  on  the  stand.  It  is  now  well 
settled  that  where  this  is  the  case,  it  is  competent  for  the  party  call- 
ing the  witness  to  give  evidence  of  his  general  good  character.  1 
Greenl.  on  Ev.,  sec.  462 ;  Paine  v.  Tilden,  20  Vt.  554 ;  31  N.  C.  14 ; 
12  N.Y.  236;  34  Barb.  256. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded.   All  concur. 


GERSTLE  V.  THE  UNION  PACIFIC  RAILWAY 

COMPANY. 

Court  of  Appeals^  Kansas  City,  Missouri,  November,  i886, 

[Reported  in  23  Mo.  App.  361.] 

CONDUCTOR'S  PISTOL  DISCHARGED  BY  STRIKING  RAIL  OF 
CAR  PLATFORM  AND  PASSENGER  RIDING  ON  PLATFORM 
SHOT. — Where  a  passenger  riding  on  the  platform  of  one  of  defend- 
ant's cars  was  injured  by  the  discharge  of  the  conductor's  pistol,  the 
question  whether  plaintifiF  was  in  the  exercise  of  due  care  was  properly 
submitted  to  the  jury,  and  it  was  not  error  to  refuse  to  charge  that  rid- 
ing upon  the  platform  was  negligence  per  se. 

Appsai«  from  verdict  and  judgment  for  plaintiflF  in  the  Jackson 
Circuit  Court.    The  facts  appear  in  the  opinion.    Judgment  affirmed. 
John  W.  Bssbb,  for  appellant. 
Gagb,  Ladd  &  Smai^l,  for  respondent. 

EUison,  J.  — The  evidence  in  this  case  shows  that  the  respondent 
received  the  injuries  for  which  the  suit  is  brought,  under  the  follow- 
ing circumstances :  He  was  a  travelling  man,  and  a  passenger  on 
defendant's  train  from  Hays  City,  Kansas,  westward.  This  train 
stopped  at  Ellis  for  supper.  Before  its  arrival  at  Hays,  some  tramps 
were  discovered  stealing  their  passage  on  the  train.  After  his 
supper  at  Ellis,  being  just  after  dark  in  the  evening,  the  respondent 
seated  himself  in  the  smoking  car,  which  was  next  to  the  baggage 
car,  and  the  train  started.  The  trainmen  immediately  discovered 
the  same  tramps  on  the  first  platform  of  the  baggage  car,  and  before 
it  had  gone  fifty  yards,  stopped  the  train  and  put  them  off.  The 
tramps  ran  forward,  crossed  a  bridge,  and  as  the  train  crossed,  again 
jumped  on  the  same  platform.  The  train  was  again  stopped,  and 
they  were  again  put  off.  This  was  repeated  several  times ;  during 
this  time  the  conductor  had  fired  a  pistol  one  or  more  times  to  scare 
them  away.  At  some  time  after  the  first  stoppage  the  respondent 
rose  from  his  seat,  went  forward  to  the  platform,  and  standing  on 
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the  rear  piatform  of  the  baggage  car,  looked  forward  to  see  what 
was  going  on.  Fuially  the  train  again  started,  the  conductor  and 
trainmen  being  still  on  the  ground  beside  the  cars,  and  the  respond- 
ent started  to  return  to  his  seat  in  the  smoking  car.  As  fie  was 
passing  from  the  platform  of  the  baggage  car  to  that  of  the  smoking 
car,  the  conductor,  holding  his  lantern  in  one  hand  and  his  pistol 
in  the  other,  caught  hold  of  the  railings  and  swung  himself  upon  the 
steps,  his  pistol  was  exploded  as  his  hand  holding  the  pistol  struck 
the  rail,  the  ball  entering  the  mouth  of  respondent,  seriously  injuring 
him. 

At  the  close  of  plaintiff's  case,  defendant  offered  a  demurrer  to 
the  evidence,  which  was  overruled.  After  the  close  of  defendant's 
evidence,  it  offered  several  instructions  declaring  in  effect  that  plain- 
tiff's being  on  the  platform  was  contributory  negligence  sufficient 
to  prevent  his  recovery.  These  were  refused.  Defendant  tried  the 
case  below  on  the  theory  that  it  was  responsible  for  the  conduct  of 
the  conductor  in  the  use  of  a  pistol,  and  having  done  so,  we  raise 
no  question  in  that  regard.  The  instructions  given  for  plaintiff  and 
defendant  submitted  to  the  jury  whether  plaintiffs  being  on  the 
platform  of  the  car,  under  the  circumstances,  was  such  negligence 
as  contributed  to  the  injury  complained  of.  There  was  a  verdict  for 
plaintiff,  and  defendant  appeals. 

There  is  no  proof  in  this  cause  of  any  statutory  regulation  of  the 
State  of  Kansas  as  to  the  right  of  passengers  to  be  upon  the  plat- 
form of  cars.  Neither  is  there  any  proof  of  plaintiff  being  aware  of 
any  regulation,  in  that  regard,  by  the  railway  company.  The  de- 
fendant's demurrer  to  the  testimony,  and  the  complaint  urged 
against  the  trial  court's  action  in  refusing  its  instructions,  in  effect, 
presents  the  question  whether  being  on  the  car  platform,  though 
there  be  seats  inside,  in  the  absence  of  law  or  regulation  against  it, 
is  negligence  per  se. 

The  question  has  been  determined  in  other  tribunals  in  this  and 
other  States,  that  it  was  not  negligence  as  a  matter  of  law.  Bums 
V,  Railroad,  50  Mo.  139 ;  Goodrich  v.  Railroad,  29  Hun,  50 ;  Maguire 
V.  Railroad,  115  Mass.  239.  In  each  of  these  cases  it  was  held  to  be 
error  for  the  court  to  declare,  as  matter  of  law,  such  act  on  the  part 
of  plaintiff  to  be  negligence  and  held  proper  for  the  court  to  submit 
to  the  jury  whether  under  all  the  circumstances  the  plaintiff  was  in 
the  exercise  of  due  care  when  he  met  with  the  accident.  The  cases 
of  Burns  and  Maguire  were  for  injuries  on  street  cars,  while  that  of 
Goodrich  was  on  a  railway,  and  it  was  said  in  the  latter  case,  quoting 
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from  an  opinion  of  the  New  York  Court  of  Appeak,  that  "inde- 
pendent of  the  mandate  of  the  statute,  it  is  not,  even  in  the  case  of 
steam  cars,  negligence  per  se  for  a  passenger  to  stand  upon  the  front 
platform  of  a  moving  car." 

Our  conclusion  is  that  the  instructions  offered  by  defendant  were 
properly  refused,  and  those  granted  plaintiff  were  properly  given, 
and  we,  therefore,  affirm  the  judgment.    All  concur. 


SMOTHERMAN  V.  ST.  LOUIS.  IRON  MOUNTAIN 
AND  SOUTHERN  RAILWAY  COMPANY. 

Court  of  Appeals,  St.  Louis,  Missouri,  February,  1888. 
[Reported  in  29  Mo.  App.  265.] 

RIDING  ON  PLATFORM  OF  CABOOSE  CAR— SWITCHING 
TRAIN— CONTRIBUTORY  NEGLIGENCE.— Where  plaintiff  was 
injured  by  being  thrown  from  the  platform  of  the  caboose  car  of  a 
freight  train  by  a  jar  caused  in  switching  some  freight  cars  against  the 
car,  and  it  appeared  there  was  ample  room  in  the  caboose  and  that 
plaintiff  was  familiar  with  the  custom  of  switching  local  freight  trains, 
and  had  seen  printed  regulations  not  to  stand  or  ride  on  the  platform 
and  knew  of  the  danger  in  so  riding,  he  was  guilty  of  contributory  negli- 
gence and  could  not  recover  damages  (1). 

AppEAi,from  the  Scott  Circuit  Court.    The  facts  are  stated  in  the 
opinion.    Judgment  reversed. 
Gbo.  H.  Bbnton,  for  appellant. 
William  Huntbr*  for  respondent. 

Rombauer,  J. — The  action  is  one  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff  by  being  thrown  from  the  plat- 
form of  the  caboose  car  of  a  freight  train  by  a  jar  caused  in  switching 


I .  Riding  on  platform  of  car.  — 
Saarb  V.  Union  R*y  Co.,  20  Mo. 
App.  211  (1886),  was  an  action  to  re- 
cover damages  for  injuries  to  a  boy, 
ten  years  of  age,  who  fell  off  one  of 
defendant's  horse  cars  while  stand- 
ing upon  the  step  of  front  platform, 
the  car  being  crowded  with  passen- 
gers. The  accident  happened  while 
the  driver  was  at  the  rear  of  the  car 
collecting  fares,  the  horses  suddenly 
starting  up  and  giving  the  car  a  jerk. 
Judgment  for  plaintiff  affirmed,  the 


evidence  being  held  to  show  gross 
negligence  on  part  of  defendant. 

In  Choats  v.  Missouri  Pacific 
R'Y  Co.,  67  Mo.  App.  105  (1896), 
plaintiff,  owing  to  crowded  condition 
of  train,  was  compelled  to  stand  upon 
rear  platform  of  the  chair  car,  and 
while  there  was  injured  by  the  vio- 
lent backing  of  a  car  which  defendant 
attached  to  the  train,  which  threw 
plaintifiF  to  the  ground.  Judgment 
for  plaintiff  for  $500  affirmed. 
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some  freight  cars  against  the  caboose.  The  answer  is  the  general 
issue  and  the  plea  of  contributory  negligence.  The  trial  before  a 
jury  resulted  in  a  verdict  for  plaintiff. 

The  plaintiff  was  the  only  witness  in  his  own  behalf  as  to  the 
cause  and  circumstances  of  the  accident,  and  the  following  facts 
were  shown  by  his  own  evidence :  He  had  lived  in  the  vicinity  of 
the  road  for  three  years  and  had  frequently  travelled  on  local  freight 
trains  of  the  company.  He  knew  that  these  local  freight  trains 
were*  engaged  in  taking  on  and  leaving  off  cars  at  the  different 
stations.  He  knew  that  when  couplings  are  made  the  cars  can 
come  together  without  striking,  but  often  come  together  with  con- 
siderable force.  He  had  seen  on  passenger  cars  of  the  company, 
printed  regulations  not  to  stand  or  ride  on  the  platform.  He  knew 
that  it  was  more  dangerous  to  ride  on  the  platform  than  in  the  in- 
terior of  the  car. 

On  the  day  of  the  accident,  the  plaintiff  was  travelling  as  a  pas- 
senger from  Bismarck  to  Blodgett  in  a  caboose  attached  to  a  local 
freight  train.  There  was  ample  room  in  the  caboose,  which  was 
furnished  with  sitting  accommodations.  When  reaching  the  inter- 
mediate station  of  Mine  LaMotte  the  train  stopped  for  switching 
purposes.  The  plaintiff  had  no  business  at  the  station,  but  left  his 
seat  in  the  caboose  and  went  out  on  the  platform.  He  paid  no 
attention  to  the  switching,  his  attention  being  arrested  as  a  matter 
of  curiosity  in  another  direction. 

He  attempted  to  step  off  the  platform,  and  while  in  so  doing  one 
of  the  cars,  which  were  being  switched,  struck  the  caboose,  and  the 
plaintiff  was  precipitated  to  the  ground  by  the  jar,  receiving  the  in- 
juries complained  of.  The  jar,  as  plaintiff  stated,  was  violent,  and 
he  believed  the  cars  were  not  properly  braked. 

At  the  close  of  the  plaintiffs  evidence  the  defendant  asked  the 
court  to  instruct  the  jury  that  the  plaintiff  could  not  recover.  The 
court  refused  so  to  instruct.  The  defendant  thereupon  gave  evi- 
dence tending  to  show  that  the  plaintiff  was  repeatedly  warned 
during  the  journey  not  to  stand  upon  the  platform,  and  that  the 
switching  at  the  station  was  done  in  a  careful  and  customary  manner. 

The  refusal  of  the  court  to  nonsuit  the  plaintiff  is  the  main  error 
complained  of. 

In  the  recent  case  of  Harris  v.  Railroad,  89  Mo.  236  (1),  the 
Supreme  Court  declared  that  the  following  instruction  embodied  a 
correct  declaration  of  law  as  applicable  to  the  facts  therein  stated : 

1.    See  this  case  reported  with  the  Missouri  Supretme  Court  cases,  p.  518,  past. 
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"If  the  jury  believe,  from  the  evidence,  that  plaintiflF  knew,  or,  by 
the  exercise  of  ordinary  care,  could  have  known,  that  the  train  had 
stopped  to  do  some  switching,  and,  by  the  exercise  of  ordinary  care, 
cotild  have  known  that  a  part  of  the  train  was  likely  to  be  backed 
against  the  part  to  which  the  caboose  was  attached,  and  that  some 
concussion  or  jar  would  likely  be  produced  in  the  caboose,  and  that 
the  plaintiff  then,  without  thinking  about  the  approach  of  the  cars, 
and  without  paying  any  attention  to  whether  the  cars  were  ap- 
proaching or  not,  left  his  seat  and  stood  up  in  the  car,  and  was 
thrown  down  and  injured,  when  he  would  not  have  been  had  he  kept 
his  seat,  or  resumed  the  same  before  the  cars  struck,  then  the  plain- 
tiff was  guilty  of  such  contributory  negligence  as  bars  his  recovery, 
and  the  jury  must  find  for  the  defendant." 

In  view  of  this  ruling  there  can  bie  no  recovery  in  this  case  on 
plaintiff's  own  evidence.  The  plaintiff  here  admits  all  the  facts 
which  are  hypothetically  assumed  in  the  instruction  referred  to. 
He  admits  that  he  knew  that  part  of  the  train  was  likely  to  be 
backed  against  the  part  of  the  train  to  which  the  caboose  was 
attached;  he  knew  that  some  concussion  or  jar  was  likely  to  be 
produced  in  the  caboose.  He  admits  that  he  paid  no  attention  to 
the  switching;  that  there  was  no  necessity  for  his  leaving  his  safe 
and  secure  seat  within  the  caboose ;  that  the  accident  could  not  pos- 
sibly have  happened  had  he  kept  his  seat.  In  every  element,  the 
facts  of  the  present  case  are  more  favorable  to  defendant  upon  plain- 
tiff's own  showing,  than  the  facts  assumed  in  the  above  instruction. 

It  is  needless  to  decide  whether  plaintiff's  own  evidence  brings 
him  within  the  provision  of  section  800,  of  the  Revised  Statutes,  as 
he  was  fully  aware  of  the  company's  regulations  prohibiting  his 
standing  upon  the  platform.  Regardless  of  the  statute,  there  can  be 
no  recovery  when  the  plaintiff's  own  evidence,  as  in  this  case,  shows 
contributory  negligence  on  his  own  part.  Henze  v.  Railroad,  71 
Mo.  636 ;  Powell  v.  Railroad,  76  Mo.  80 ;  Gavett  v.  Railroad,  16 
Gray,  501  (1) ;  Quinn  v.  Railroad,  51  111.  495  (2) ;  Railroad  v,  Hous- 
ton, 95  U.  S.   697  (3). 

All  the  judges  concurring,  the  judgment  is  reversed. 

DERAILMENT  OF  TRAIN— DEFECTIVE  TRACK— EX- 
CESSIVE DAMAGES.— In  an  action  brought  by  Martha  A.  Fur- 
nish, being  joined  therein  by  her  husband,  to  recover  of  defendant 

1.  The  Gavett  case  is  reported  in  3.  The  Houston  case  is  reported 
3  Am.  Neg.  Gas.  742.  in  7  Am.  Neg.  Gas.  346. 

2.  Reported  on  page  246,  ante. 
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damages  for  injuries  sustained  by  her  while  a  passenger  on  one  of 
defendant's  cars,  it  appeared  in  evidence  that  on  February  6,  1886, 
she  took  passage  on  an  accommodation  train  consisting  of  a  loco- 
motive and  tender,  a  baggage  car  and  two  passenger  coaches  at 
Independence,  Missouri,  intending  to  go  to  Kansas  City.  When 
the  train  arrived  within  a  mile  and  a  half  of  Kansas  City  the  loco- 
motive and  all  the  cars  left  the  track  on  an  embankment,  and  after 
leaving  the  rails  the  train  tipped  over  and  rested  on  its  side.  The 
plaintiff  introduced  evidence  tending  to  prove  that  at  the  point 
where  the  locomotive  left  the  track  a  number  of  ties  were  broken  off 
and  splintered,  some  of  them  were  decayed  and  rotten,  and  that  the 
tire  of  one  of  the  drive  wheels,  which  had  been  placed  thereon 
shortly  before  the  accident,  was  three-eighths  of  an  inch  thicker 
than  the  one  on  the  companion  drive  wheel,  and  that  the  difference 
in  thickness  had  been  called  to  the  attention  of  defendant's  assistant 
master  mechanic,  while  the  locomotive  was  in  the  repair  shop 
shortly  before  the  accident.  The  effect  of  this  difference  was  to 
make  one  drive  wheel  larger  than  the  other.  There  was  evidence 
that  the  south  rail,  at  the  point  where  the  locomotive  left  the  track, 
was  bent  inwardly  toward  the  north  rail.  Defendant  introduced 
evidence  tending  to  show  that  the  ties,  at  the  point  where  the  train 
left  the  track,  were  sound  ties,  capable  of  holding  the  spikes ;  that  the 
track  at  that  point  had  been  inspected  daily  for  a  lon^  time ;  that  it 
had  been  inspected  two  hours  before  the  accident  occurred,  and 
there  was  nothing  to  indicate  any  defect  in  the  track  or  roadbed. 
Defendant  also  gave  evidence  tending:  to  prove  that  the  engine  was 
inspected  by  the  engineer  immediately  before  it  left  Independence 
on  that  trip,  and  it  was  found  in  perfect  condition  as  far  as  he  could 
discover.  The  master  mechanic,  assistant  master  mechanic  and  en- 
gineer of  defendant,  all  testified  that  the  difference  in  the  thickness 
of  the  tire  would  have  no  effect  upon  the  safety  of  the  locomotive, 
nor  any  tendency  to  throw  it  from  the  track.  The  assistant  master 
mechanic  denied  that  his  attention  had  been  called  to  the  difference 
in  the  thickness  of  the  tire  by  the  witness  who  testified  he  had  done 
so,  and  further  testified  that  the  latter  had  nothing  to  do  with  the 
engine  when  it  was  in  the  shop  for  repairs  (1). 


1.  Among  other  actions  in  Mis- 
souri Supreme  Court  relating  to  De- 
railment of  Trains^  ate  the  following: 

In  HiPSLBY  V.  Kansas  City,  St. 

JOSBPH  &  COUNCTI,  BLUI^FS  R'y  Cc, 

88  Mo.  348  (1886),  plaintiff  was  in- 
jured by  reason  of  derailment  of  the 
train  on  which  he  was  travelling,  and 
on  the  trial  of  the  case  was  non- 
suited. On  appeal  judgment  was  re- 
versed, a  prima  facie  case  having 
been  made  out  by  plaintiffs  proof  of 
being  a  passenger,  that  he  was  in- 


jured by  no  fault  on  his  part,  and  the 
derailment  of  the  train,  which  must 
be  rebutted  by  defendant 

Following  the  rule  in  Lbmon  v. 
Chanslor,  68  Mo.  341  (1879),  where 
plaintiff  was  injured  by  the  breaking^ 
down  of  a  hack  in  which  he  was  a 
passenger.  The  Supreme  Court  held 
that  when  the  evidence  shows  that  a 
passenger,  without  fault  of  his  own, 
receives  injury  by  the  overturning  or 
breaking  down  of  the  vehicle  in 
which  he  is  being  carried,   a  prit 
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Plaintiff's  evidence  as  to  her  injuries  was  that,  after  the  car  in 
which  she  was  riding  was  derailed,  she  was  found  lying  on  the  top 
of  the  car  with  her  feet  through  a  window  and  a  cushion  across  her 
face.  She  was  taken  out  of  the  wreck,  and  placed  upon  some 
cushions  and  afterwards  removed  to  a  hotel  in  Kansas  City  where 
she  remained  for  twenty-five  days.  She  was  examined  by  a  physi- 
cian the  afternoon  of  the  accident.  He  testified  that  he  found  a 
great  deal  of  tenderness  in  the  small  of  the  back,  increased  pain 
upon  pressure  radiating  for  several  inches  around  the  point  of  in- 
jury, with  increased  sensibility  of  the  limbs,  and  that  she  was  suffer- 
ing a  g^eat  deal  from  the  fall.  At  that  time  there  was  no  external 
evidence  of  an  injury,  but  in  a  day  or  two  afterwards  there  was  some 
discoloration  along  the  back  and  side.  After  her  return  home  he 
saw  her  several  times  and  found  her  but  little  improved.  The  evi- 
dence of  her  family  physician  was  to  the  effect  that  he  had  known 
and  prescribed  for  her  since  1879 ;  considered  her  in  delicate  health 
for  two  or  three  years  from  that  time,  and  up  to  within  two  years  she 
had  had  attacks  of  neuralgia,  often  complaining  of  her  back,  but  for 
eig^hteen  months  prior  to  her  injury  he  had  not  prescribed  for  her ; 
that  her  injuries  had  rendered  her  an  invalid,  unable  to  walk  or 
attend  to  any  of  her  household  duties,  and  that  he  believed  she 
would  be  unable  to  walk  for  a  long  period.  On  cross-examination, 
he  testified  that,  in  his  opinion,  her  spinal  cord  was  not  injured  by 
the  accident ;  that  she  had  no  indications  of  paralysis  and  that  she 
would  probably  in  time  recover  so  as  to  get  around,  but  would,  in 
all  probability,  always  have  a  weak  back.  Another  physician,  called 
as  an  expert,  testified  that  he  had  seen  her  twice,  the  first  time  in 
April,  1886,  and  the  second  time  a  week  before  the  trial ;  that  in 
some  respects  she  had  improved,  in  others  not ;  that  he  believed  her 
injuries  were  permanent,  but  that  the  probabilities  were  that  she 
would  get  better ;  that  she  had  got  better.  Testimony  was  given  by 
nonprofessional  witnesses,  that  she  had  not  been  able  to  walk  prior 
to  the  trial.  Trial  resulted  in  verdict  and  judgment  for  plaintiffs  for 
$15,000.  On  appeal  by  defendant  the  Supreme  Court  reviewed  the 
instructions  given  and  refused  and  held  that  there  was  no  reversible 


fiuie  case  is  made  out  for  him,  and 
the  onus  is  cast  upon  the  carrier  of 
reheving  himself  from  the  responsi- 
bility by  showing  that  the  injury  was 
the  result  of  an  accident  which  the 
utmost  skill,  foresight  and  diligence 
could  not  have  prevented. 

In  Wagnkr  r.  Missouri  Pacific 
R*Y  Co.,  97  Mo.  512  (1888),  an  action 
by  a  wife  for  wrongful  killing  of  her 
husband  caused  by  derailment  of 
train,  it  was  held  that  where  the  evi- 
dence showed  that  the  train  was  a 


special  freight  train,  consisting  of  en- 
gine, tender,  box  car  and  flat  cars, 
the  engine  running  in  reversed  posi- 
tion on  a  rough  track  at  dangerous 
speed,  and  deceased  with  others  was 
riding  on  a  flat  car  with  knowledge 
of  defendant's  servants  in  charge  of 
the  train  and  without  warning  that 
said  car  was  dangerous  to  ride  upon, 
plaintiff  was  entitled  to  have  the  jury 
pass  upon  the  question  of  negligence, 
and  judgment  for  defendant  was  re- 
versed. 
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error,  but  on  the  point  as  to  excessive  damages  the  court  reversed 
the  judgment  unless  plaintiff  remitted  $6,000  thereof.  Opinion  by 
Barclay,  J.  Adams  &  Bucknbr,  appeared  for  appellant;  Gates 
&  Wallace,  for  respondents.     Subreme  Court,  Afissouri,  October 

Term,  1890.    Fumish  et  al.  v.  Missoarl  Pacific  Railway  Co., 

102  Mo.  438. 


HARRIS  V.  HANNIBAL  AND  ST.  JOSEPH 

RAILROAD  COMPANY. 

Supreme  Court,  Missouri,  April,  1886, 
[Reported  in  89  Mo.  233.] 

PASSENGER  ON  FREIGHT  TRAIN.— Discomforts  and  dangers  arc 
more  incident  to  travel  on  freight  than  on  passenger  trains  and  hence 
calling  for  a  higher  degree  of  care  on  the  part  of  a  passenger  on  the 
former  than  on  the  latter. 

PASSENGER  INJURED  ON  FREIGHT  TRAIN— CONTRIBUTORY 
NEGLIGENCE.  —  Where  a  passenger  on  a  freight  train,  when  the 
train  came  to  a  stop  some  distance  from  a  station,  left  his  seat  in  the 
caboose  and  walked  towards  the  door  and  heard  the  rest  of  the  train 
moving  but  paid  no  attention  to  it,  and  before  he  reached  the  door  he 
was  knocked  down  and  injured  by  the  rest  of  the  train  coupling  with 
the  caboose,  when  he  would  have  been  uninjured  if  he  had  kept  his  seat, 
he  was  guilty  of  such  contributory  negligence  as  will  bar  his  recovery  (1). 

Appeal  from  Marion  Circuit  Court.    The  facts  are  stated  in  the 
opinion.    Judgment  reversed. 
Vinton  Pik^  and  Strong  &  Mosman,  for  appellant. 
W.  N.  BouLWARE,  for  respondent. 

Norton,  J.  —  This  is  an  action  to  recover  damages  for  injuries 
to  plaintiflF  while  a  passenger  on  one  of  defendant's  trains,  and 
alleged  to  have  been  occasioned  by  the  carelessness  and  negligence 
of  defendant's  servants  in  managing  the  train,  whereby  he  was 
thrown  down  on  the  floor  of  the  car  and  seriously  injured.  The 
answer  was  a  general  denial,  and  also  set  up  contributory  negligence 
on  the  part  of  plaintiff.    The  case  is  before  us  on  defendant's  appeal 

1.    Followed    in    Smotherman    v.  no  fare,  and  being  permitted  to  rc- 

St.  Louis,  etc.,  R*y  Co.,  29  Mo.  App.  main  there  when  discovered,  held  cn- 

265,  9  Am.  Neg.  Cas.  518,  ante,  titled    to    claim    benefit    of    statute 

In  Sherman  v,  Hannibai,  &  St.  requiring   adjustable   gate   on   front 

Joseph  R,  R.  Co.,  72  Mo.  62  (1880),  platform  to  secure  safety  of  passen- 

child  getting  on  freight  train  with-  gers.    Held  also,  entitled  to  care  due 

out  knowledge  of  conductor,  paying  to  passenger. 


CARRIER  OF  PERSONS.  619 

from  the  judgment  rendered  for  plaintiff.  At  the  close  of  plain- 
tiff's evidence  defendant  asked  an  instruction  by  way  of  demurrer  to 
it,  which  the  court  overruled,  and  this  action  of  the  court  is  assigned 
as  one  of  the  grounds  of  error. 

The  only  witness  on  behalf  of  plaintiff,  as  to  the  circumstances 
under  which  the  injury  complained  of  was  inflicted,  was  the  plaintiff 
himself,  who  testified,  in  substance,  that  he  took  passage  in  a 
caboose  attached  to  one  of  defendant's  freight  trains,  to  be  carried 
from  Palmyra  to  West  Quincy ;  that  the  train,  before  reaching  the 
depot  at  West  Quincy,  stopped  about  a  quarter  of  a  mile  therefrom  ; 
that  ten  or  fifteen  minutes  after  it  stopped  he  got  up  to  see  if  he  was 
to  get  off  there,  it  occurring  to  him  that  he  had  seen  a  notice  that 
passengers  would  be  expected  to  alight  when  the  train  stopped ;  that 
he  knew  the  train  was  not  at  the  depot,  that  the  train  generally  went 
further  east  toward  the  depot  than  it  did  on  this  occasion  before  it 
stopped ;  never  had  known  it  to  stop  so  far  away  to  let  passengers 
off,  supposed  they  were  going  down  to  the  depot  till  they  remained 
there  longer  than  usual ;  that  while  he  was  walking  to  the  door  of 
the  car  a  coupling  was  made,  causing  a  more  violent  concussion  or 
jar  than  he  ever  before  experienced,  though  he  had  been  in  the  habit 
of  riding  on  trains  for  many  years,  which  threw  him  down  on  the 
floor  of  the  car,  inflicting  the  injury  for  which  he  sued ;  that  he  may 
have  heard  the  cars  moving;  that  he  was  thinking  of  business  and 
did  not  notice  particularly;  that  he  supposed  he  could  have  heard 
the  cars  while  he  was  seated,  and  that  he  did  probably  hear  them, 
but  did  not  remember ;  that  when  he  got  up  from  his  seat  some  per- 
son was  sitting  in  a  chair,  and  that  on  getting  up  after  the  concus- 
sion or  jar  which  threw  him  down,  he  saw  the  chair  on  top  of  the 
person  who  occupied  it. 

As  the  demurrer  to  the  evidence  admits  not  only  the  truth  of  the 
facts  disclosed  by  it,  but  also  every  inference  in  favor  of  the  plaintiff 
which  could  be  reasonably  deduced  from  them,  we  are  of  opinion 
that  the  court  did  not  err  in  overruling  the  demurrer.  The  train 
men  and  several  others  who  were  passengers  in  the  caboose  when 
the  cars  were  coupled  were  introduced  as  witnesses  on  behalf  of 
defendant,  all  of  whom  testified  that  the  coupling  was  made  in  the 
usual  manner,  and  that  there  was  no  jolt  or  jar  more  than  was 
usually  incident  to  the  coupling  of  freight  cars,  flatly  contradicting 
plaintiff  in  these  particulars.  In  view  of  this  state  of  facts,  and  that 
discomforts  and  dangers  are  more  incident  to  travel  on  freight  than 
on  passenger  trains,  and  hence  calling  for  a  higher  degree  of  care  on 
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the  part  of  the  passenger,  the  eleventh  instruction  asked  by  defend- 
ant and  refused  by  the  court  ought  to  have  been  given,  the  giving  of 
which  is  fully  warranted  by  the  cases  of  Henze  v.  Railroad,  71  Mo. 
636,  and  Powell  v.  Railroad,  76  Mo.  80. 

The  instruction  is  as  follows : 

"If  the  jury  believe  from  the  evidence  that  plaintiff  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  that  the  train  had 
stopped  to  do  some  switching,  and  by  the  exercise  of  ordinary  care 
could  have  known  that  a  part  of  the  train  was  likely  to  be  backed 
against  the  part  to  which  the  caboose  was  attached,  and  that  some 
concussion  or  jar  would  likely  be  produced  in  the  caboose,  and  that 
the  plaintiff  then,  without  thinking  about  the  approach  of  the  cars, 
and  without  paying  any  attention  to  whether  the  cars  were  ap- 
proaching or  not,  left  his  seat  and  stood  up  in  the  car,  and  was 
thrown  down  and  injured,  when  he  would  not  have  been  had  he  kept 
his  seat,  or  resumed  the  same  before  the  cars  struck,  then  the  plain- 
tiff was  guilty  of  such  contributory  negligence  as  bars  his  recovery, 
and  the  jury  must  find  for  defendant." 

For  the  refusal  to  give  this  instruction  the  judgment  is  reversed 
and  the  cause  remanded.    All  concur. 


STANDING  ON  STEPS  OF  PLATFORM  OF  STREET 
CAR— PASSENGER  KILLED.— In  an  action  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate,  caused  by  alleged  negli- 
gence of  defendant,  it  appeared  from  the  evidence  that  the  accident 
occurred  in  the  night  time,  on  the  Franklin  avenue  railroad  track, 
and  at  a  switch  or  turn-out  on  the  road ;  that  the  deceased  was  on 
defendant's  car  which  was  coming  into  the  city  from  the  Fair 
grounds;  that  the  car  was  very  much  crowded;  that  the  deceased 
was  standing  on  the  steps  of  the  platform  of  the  car ;  and  that  whilst 
this  car  was  passing  another  car  of  defendant,  which  was  standing 
on  the  switch,  the  body  of  deceased  was  brought  in  contact  with  the 
said  stationary  car,  and  that  he  was  thus  crushed  and  killed.  It  was 
in  evidence  that  deceased,  whilst  standing  on  the  steps  of  the  mov- 
ing car,  was  holding  on  to  the  iron  railing  of  the  window  of  the  car 
and  that  his  body  was  swinging  out  some  distance  from  the  body  of 
the  car  at  the  time,  or  just  before,  the  accident  occurred;  that  he 
was  told  by  one  of  the  witnesses  that  he  was  in  a  dangerous  position 
— that  he  had  better  get  farther  in,  or  get  off  the  car ;  and  witness 
also  testified  that  he  could  have  avoided  the  danger  if  he  had  chosen 
to  do  so.  There  was  a  conflict  of  testimony  as  to  where  the  station- 
ary car  was  standing  on  the  switch,  whether  in  the  center,  or  more 
to  one  end.  There  was  conflict,  also,  as  to  whether  the  cars,  in 
passing,  would  have  touched  each  other;  but  the  preponderance  of 
testimony  was,  that  they  would  have  passed  without  touching.    The 
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distance  between  the  tracks,  at  the  center  of  the  switch,  was  three 
feet,  two  inches.  There  was  no  evidence  to  show  that  the  driver 
knew  that  the  deceased  was  on  the  car.  Verdict  and  judgment  for 
plaintiff.  On  appeal  judgment  was  affirmed.  The  court,  after  re- 
viewing at  length  many  authorities  on  the  law  of  carriers,  and  of 
contributory  negligence,  showing  the  rule  that  while  carriers  of 
passengers  are  not  insurers  of  the  passenger's  safety  they  are  bound 
to  the  utmost  care  and  skill  in  the  performance  of  their  duty,  and 
that  where  the  carrier's  negligence  is  the  cause  of  injury  and  the 
passenger  is  free  from  fault,  the  carrier  is  liable,  said:  "In  the  case 
under  consideration,  the  evidence  shows  that  the  railway  company 
were  in  the  habit  of  carrying  passengers  on  the  platforms  of  its  cars 
and  collecting  fare  for  the  same.  The  position  in  which  the  de- 
ceased placed  himself  was  perhaps  unsafe,  but  it  was  not  prohibited ; 
and  the  evidence  further  shows  that  owing  to  the  crowded  state  of 
the  cars,  there  was  no  other  place  he  could  take.  Had  there  been 
any  objection  to  carrying  him  in  that  manner,  it  would  have  been 
competent  for  the  company  or  its  employees  to  have  put  him  off  the 
car;  but  not  having  done  so,  they  were  bound  to  carry  him  with 
skill,  prudence  and  care.  There  is  nothing  to  show  that  he  failed  to 
exercise  ordinary  prudence  and  care.  He  might,  in  all  probability, 
have  avoided  the  catastrophe  by  being  on  the  alert  and  exercising 
extraordinary  vigilance,  but  such  was  not  required  of  him.  He 
stood  within  a  few  feet  of  the  driver,  and  the  driver  knew,  or  at  least 
it  was  his  duty  to  know,  the  close  proximity  of  the  cars  when  they 
were  about  to  collide,  and  also  the  position  of  the  passengers  on  the 
platform.  His  driving  steadily  ahead,  under  such  circumstances, 
stamps  the  act  with  recklessness  and  gross  negligence.  The  ques- 
tion of  negligence  was  for  the  jury,  and  was  properly  submitted  to 
them  under  instructions  which  fairly  and  correctly  presented  the 
true  issue  in  the  case  and  the  law  arising  thereon.  The  instructions 
given  by  the  court  for  the  respondent  and  the  appellant,  when  taken 
together,  are  unobjectionable,  and  properly  apply  the  law  to  the 
case.  It  was  not  error  in  refusing  the  additional  instructions  asked 
for  by  the  appellant,  as  the  whole  matter  had  been  already  fairly 
presented."  Judgment  affirmed.  Opinion  by  Wagner,  J.  Sharp 
&  Broadhbad,  lor  appellant ;  Clinb  &  Jamison,  for  respondent. 
Supreme  Courts  Missouri^  March  Term^  z866.     Haelsenkamp  V* 

Citizen  Railway  Ck)^  37  Mo.  537. 

BOY  FALLING  FROM  STREET  CAR  PLATFORM.— In 
MuBHLHAusEN  etal.  V,  St.  Louis  R.  R.  Co..  91  Mo.  332  (1886).  the 
Supreme  Court,  on  the  appeal  from  judgment  for  plaintiffs  in  an 
action  for  damages  for  death  of  a  boy  caused  by  falling  from  the 
platform  of  a  street  car  of  defendant,  in  reviewing  the  case,  said : 
"The  evidence  on  behalf  of  plaintiffs  tended  to  show  that  Eddie 
Muehlhausen,  a  boy  about  eight  years  of  age,  in  company  with  other 
children,  was  returning  from  school,  and  that  the  driver  of  one  of 
defendant's  cars  stopped  it  to  allow  two  or  three  girl  children  to 
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enter  the  car,  some  of  the  witnesses  testifying  that  he  stopped  at 
their  call,  and  others  that  he  beckoned  to  them,  and  stopped)  or 
slackened  the  speed  of  the  car  for  them  to  get  on.  It  also  tended 
to  show  that  the  girls  got  on  at  the  east  end  of  the  front  platform  of 
the  car,  and,  also,  that  the  Muehlhausen  boy  boarded  the  car  about 
the  same  time,  whether  at  the  front  or  rear  end,  does  not  clearly 
appear,  but  it  does  appear,  that  after  getting  on  he  stood  on  the 
front  platform  by  the  side  of  the  driver,  till  after  riding  a  short  dis- 
tance, about  two  blocks,  he  either  fell  from,  or  jumped  off,  the  east 
side  of  the  front  platform,  and  was  run  over  and  killed,  some  of  th^ 
witnesses  testifying  that  he  jumped  off,  the  boy,  himself,  on  beings 
asked  by  the  person  who  picked  him  up  just  after  the  accident,  how 
it  happened,  replied  by  saying,  'I  fell  off  the  front  platform/  The 
evidence  also  tended  to  show,  that  on  the  east  side  of  the  front  plat- 
form, at  which  the  boy  either  fell,  or  jumped  off,  there  was  no  gate 
at  the  time,  and  that  when  the  children  boarded  the  car  there  was  no 
conductor  in  charge  of  it,  nor  was  there  any  at  the  time  the  accident 
happened,  but  the  car  was  in  the  sole  care  of  the  driver,  the  con- 
ductor having  previously  left  the  car.  The  evidence  also  tended  to 
show  that  the  driver  was  aware  of  the  presence  of  deceased  on  the 
car,  but  that  nothing  was  said  by  the  driver  to  the  boy,  nor  by  the 
boy  to  the  driver,  and  that  no  fare  was  demanded  of  him,  nor  did  he 
pay  any.  The  evidence  on  the  part  of  defendant,  as  given  by  the 
driver,  tended  to  show  that  previous  to  the  accident  he  had  removed 
the  gate  off  the  east  side  of  the  front  platform  to  let  a  passenger  off, 
at  his  request,  but  that,  after  he  got  off,  he  put  the  gate  back  securely 
in  its  place ;  that  he  did  not  see  the  boy  get  off,  and  did  not  know 
that  he  was  going  to  do  so ;  that  he  did  not  invite  the  girls  to  get  on 
the  car,  nor  stop  it  for  them  to  get  on,  but  that  while  he  was  going 
slowly,  they  jumped  on  the  car,  and  also  a  lot  of  boys  jumped  on, 
the  deceased  being  one  of  them ;  that  all  of  them  got  on  at  the  rear 
platform ;  that  the  east  front  gate  was  securely  fastened ;  a  boy 
could  not  get  out  there  unless  he  removed  the  gate.  Defendant 
seeks  a  reversal  of  the  judgment  for  alleged  error  committed  by  the 
court  in  rejecting  evidence,  and  in  refusing  and  giving  instructions. 
On  the  trial,  defendant  offered  to  prove  by  its  conductors,  who  knew 
what,  before  the  death  of  deceased,  was  the  effect  and  result  to 
the  boys  who  jumped  on  the  cars  down  on  that  portion  of  the  road, 
as  these  boys  did ;  what  was  the  effect,  result,  and  danger,  to  them  to 
stop  the  cars  and  put  them  off;  what  the  boys  would  do;  and  fur- 
ther offered  to  prove,  by  the  driver  of  the  car,  why  he  did  not  stop 
the  car  on  this  occasion  and  put  the  deceased  and  other  boys  off. 
This  evidence  the  court  rejected,  and,  we  think,  properly.  What- 
ever boys  might  do  when  put  off,  or  whatever  reason  the  driver  may 
have  had  for  not  putting  the  boy  oif  could  not  relieve  the  company 
from  a  liability  for  an  injury  inflicted  by  the  negligence  of  defendant 
while  he  was  on  by  the  permission  and  consent  of  those  in  charge  of 
the  car,  and  under  circumstances  entitling  him  to  the  same  care 
which  it  was  the  duty  of  the  company  to  bestow  or  observe  in  carry- 
ing passengers."    ♦    *    * 
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The  ninth  of  defendant's  instructions  was  properly  refused,  be- 
cause it  ignored  the  duty  imposed  by  law  on  the  defendant  to  keep 
an  adjustable  gate  on  the  front  end  to  effectually  prevent  passengers 
from  getting  off  there.  In  support  of  this  instruction  it  is  argued 
by  counsel  that,  inasmuch  as  it  is  provided  by  section  9  of  an  Act  of 
the  General  Assembly,  approved  January  16,  1860  (Acts,  page  518), 
(defendant  company  being  one  of  the  companies  mentioned  in  said 
act)  that :  "said  railroad  companies  shall  not  be  liable  for  injuries  to 
persons  occasioned  by  their  getting  on  or  off  the  cars  at  the  front  or 
forward  end  of  the  car" ;  that  if  deceased  got  off  the  front  end  of  the 
car  and  was  thereby  injured,  the  defendant  is  not  liable,  although 
deceased  was  so  young  in  years  as  not  to  comprehend  the  danger 
incident  to  such  an  act,  and,  although  the  company  may  have  had 
no  gate  in  its  place  to  prevent  his  getting  off,  as  is  provided  by  sec- 
tion 4,  Acts  1869,  page  207,  which  is  as  follows:  "No  passenger 
shall  be  permitted  to  get  on  or  off  any  car,  by  the  front  platform, 
while  the  car  is  in  motion,  and  each  car  shall  be  furnished  with  such 
adjustable  gate,  or  gfuard,  as  shall  effectually  prevent  it."  It  is  in- 
sisted by  counsel  that  this  last  act  is  for  the  protection  of  passengers, 
and  means  nothing  more  than  if  not  complied  with  by  defendant, 
and  by  reason  thereof  a  passenger  should  be  thrown,  or  fall  off,  the 
defendant  per  se  would  be  liable.  If  the  Act  means  nothing  more 
than  this,  the  necessity  for  its  passage  is  not  apparent,  because  the 
Act  of  1860  only  exempts  the  company  from  liability  for  injury  to 
any  person  sustaining  such  injury  by  getting  on  or  off  the  front  end 
of  a  car,  but  does  not  deny  the  right  of  a  passenger  to  recover,  who, 
through  the  negligence  of  a  defendant  company,  was  either  thrown 
or  caused  to  fall  off  such  front  end,  or  platform.  McKeon  v.  Rail- 
road, 42  Mo.  79.  The  Act  of  1869  was  passed  to  secure  safety  of  life 
and  limb,  and  should  not  be  narrowly  construed.  In  view  of  this, 
and  the  fact  that  children  of  an  age  too  young  to  comprehend  the 
danger  of  getting  off  the  front  end  of  a  car,  in  motion,  were  liable  to 
become  passengers  as  well  as  adults,  it  is  not  going  too  far  to  say 
that  it  was  doubtless  within  the  humane  purposes  of  this  Act  to  pro- 
vide against  such  danger  for  this  class,  by  not  only  requiring  the 
companies  to  furnish  an  adjustable  gate  for  the  forward  end  of  the 
car,  but  such  an  one  as  would  not  only  prevent,  but  effectually 
prevent,  them  from  getting  off  at  such  end.  The  instruction  wholly 
ignored  the  duty  imposed  by  the  Act  of  1869,  and  for  that  reason 
was  properly  refused."  Judgment  for  plaintiffs  for  $5,000  affirmed. 
Opinion  by  Norton,  Ch.  J.  S.  P.  GalT,  appeared  for  appellant; 
G.  A.  PiNKBLBUKG,  Lbo  Rassibur  and  Dbxtbr  Tiffany,  for 
respondent. 
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SEYMOUR  V.  CITIZENS'  RAILWAY  COMPANY. 

Supreme  Court,  Missouri^  February^  i8gj. 

[Reported  in  114  Mo.  266.] 

RIDING  ON  PLATFORM  OF  HORSE  CAR  NOT  NEGLIGENCE 
PER  SE, — It  is  not  negligence  per  se  for  a  passenger  to  ride  on  the 
platform  of  a  horse  car  whether  there  is  room  inside  the  car  or  not 

RIDING  ON  STEP  BY  DIRECTION  OF  DRIVER  NOT  NEGLI- 
GENCE/'iS^^  SE. — Where  a  passenger  on  a  crowded  car  stood  by  di- 
rection of  the  driver  on  the  step  outside  of  the  gate  placed  between  the 
step  and  the  platform,  and  was  injured  by  being  struck  by  a  derrick  ad- 
joining the  track,  the  question  of  contributory  negligence  was  for  the 
jury. 

DUTY  O-F  RAILROAD  COMPANY  TO  PASSENGERS  RIDING  ON 
STEP. — The  track  having  been  placed  near  the  derrick  on  the  morning 
of  the  day  of  the  accident  it  was  the  duty  of  the  defendant  to  use  all 
reasonable  care  to  avoid  exposing  passengers  to  danger  in  view  of  the 
fact  that  they  were  allowed  to  ride  on  the  steps  of  the  cars. 

STATUTE—PERSONS  ALIGHTING  FROM  FRONT  PLATFORM. 
— The  Aot  of  the  Legislature  of  January  16,  1860,  exempting  railroad 
companies  in  St.  Louis  from  liability  for  injuries  to  passengers  getting 
on  or  off  the  front  platform  of  cars  does  not  apply. 

Appeal  from  St.  Louis  City  Circuit  Court.    The  facts  appear  in 
the  opinion.    Judgment  reversed. 
A.  R.  Tayix)R,  for  appellant. 
Smith  P.  Galt,  for  respondent. 

Blacky  P.  J.  —  The  plaintiff  brought  this  suit  against  the  defend- 
ant, a  street  railway  company,  to  recover  damages  for  injuries  while 
a  passenger  on  one  of  defendant's  cars.  At  the  close  of  the  plain- 
tiff's evidence,  the  defendant  interposed  a  demurrer  thereto,  which 
was  sustained,  and  the  plaintiff  appealed. 

The  evidence  discloses  the  following  facts:  The  defendant's 
road  runs  east  and  west  along  Easton  avenue  in  the  city  of  St.  Louis. 
At  the  time  of  the  accident  the  defendant  was  converting  its  horse 
railroad  into  a  cable  road.  The  accident  occurred  on  Sunday,  the 
eighteenth  of  December,  1887.  On  that  day  the  plaintiff  had  been 
engaged  in  finishing  up  the  new  track  by  putting  gravel  between  the 
paving  stones  at  a  point  near  Taylor  avenue,  which  was  about  three- 
fourths  of  a  mile  west  of  the  place  of  the  accident.  The  plaintiff 
was  in  the  employ  of  contractors,  and  was  not  in  the  employ  of 
defendant.    At  five  o'clock  in  the  evening  of  that  day  he  took  a  car 
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going  east.  According  to  his  evidence  he  got  on  the  car  when  it 
stopped  at  Taylor  avenue.  It  seems  the  car  was  full  of  passengers 
so  that  there  was  neither  sitting  nor  standing  room  on  the  inside. 
He  first  went  to  the  rear  platform,  but  found  so  many  persons  stand- 
ing on  it  that  he  could  not  get  on.  He  then  went  to  the  forward 
platform  and  found  that  crowded  with  passengers.  There  was  an 
iron  gate  at  the  front  platform  extending  from  the  outer  side  of  the 
car  across  the  platform  to  the  dashboard,  and  the  gate  extended 
down  to  within  a  few  inches  of  a  step  leading  up  to  the  platform, 
which  step  extended  out  six  or  seven  inches  beyond  the  outer  line 
of  the  car.  He  and  another  person  by  the  name  of  Kelly  stood  on 
this  step.  After  going  one  or  two  blocks  the  driver,  who  was  at  the 
dashboard,  said  to  them,  "you  had  better  take  out  the  gate  and  get 
inside."  They  took  the  gate  out  but  could  not  find  standing  room 
on  the  platform.  Plaintiff  said :  "I  will  try  to  sit  down  here  and  hold 
the  gate."  It  seems  he  proposed  to  sit  on  the  edge;  of  the  platform, 
resting  his  feet  on  the  step,  and  held  the  gate  in  his  lap,  but  the 
driver  would  not  allow  him  to  do  that.  Being  asked  why  he  did  not 
stand  on  the  inside  of  the  gate  and  put  it  up,  he  said,  "I  could  not 
stand  there ;  I  had  no  room  on  the  step  inside  of  the  gate."  The 
driver  then  told  him  to  get  on  the  outside  and  put  the  gate  in  its 
place.  Plaintiff  and  Kelly  then  put  the  gate  in  place  and  stood  on 
the  step  outside  of  it.  They  occupied  this  position  while  going  a 
distance  of  about  a  half  mile.  The  plaintiff  held  to  the  car  with  his 
left  hand  and  to  the  gate  with  his  right  with  his  dinner  bucket  on  the 
right  arm.  Kelly  held  to  the  gate  with  one  hand  and  to  the  dash- 
board with  the  other.  When  they  reached  Sarah  street  the  plain- 
tiff was  struck  by  a  projecting  timber  of  a  derrick  standing  on  the 
street  and  knocked  off.  He  fell  upon  the  side  of  an  embankment 
extending  some  eighteen  inches  or  two  feet  above  the  track ;  his  feet 
slipped  under  the  car  wheels.  Both  legs  were  crushed  so  as  to 
necessitate  amputation  below  the  knees. 

The  defendant  company  had  nothing  to  do  with  this  derrick.  It 
was  a  large  contrivance  used  by  contractors  in  constructing  a  sewer 
and  was  moved  along  as  the  work  of  the  sewer  progressed.  It  con- 
sisted of  timbers,  pulleys,  a  track  and  a  dumping  apparatus.  The 
end  next  the  car  was  about  four  feet  high  and  the  other  end  much 
higher.  At  the  lower  end  a  timber  projected  out  within  ten  inches 
of  the  passing  car,  and  it  was  this  projecting  timber  which  struck 
the  plaintiff.  A  policeman  who  reached  the  place  a  few  minutes 
after  the  accident  says  he  found  a  nail  in  the  end  of  the  timber  with 
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an  unlighted  lamp  hanging  on  it.  This  projecting  timber  was  on  a 
line  with  the  lower  edge  of  the  windows  of  the  car,  that  is  to  say 
half  way  up  the  car. 

It  appears  Kelly,  the  other  person  standing  on  the  step,  was  not 
injured.  The  evidence  tends  to  show  that  he  was  leaning  over  the 
dashboard  talking  to  the  driver. 

The  derrick  had  been  at  or  near  this  place  for  several  days,  and 
the  plaintiff  had  seen  it  in  going  to  and  from  his  work.  He  knew 
they  were  constructing  a  sewer  at  that  point.  He  says  he  did  not 
see  the  derrick  at  the  time  of  the  accident,  and  did  not  know  how 
close  it  was  to  the  car.  The  derrick  was  on  the  south  side  of  the 
street  car  track,  which  track  had  been  moved  from  the  north  side  of 
the  street  on  the  morning  of  the  day  of  the  accident,  thus  throwing 
the  cars  nearer  to  the  projecting  timber  than  before. 

Plaintiff  says  that  at  the  time  of  the  accident  he  was  looking  out 
sideways,  more  to  the  east  than  to  the  north ;  that  he  was  looking 
for  teams  on  the  road  belonging  to  his  boss.  His  evidence  tends 
to  show  that  he  stated  on  the  former  trial  that  he  feared  these 
wagons  might  catch  him  and  he  was  looking  out  for  them,  but  on 
the  last  trial  he  says  he  was  just  looking  to  see  where  they  were. 
It  appears  the  car  was  moving  on  a  down  grade,  and  one  witness 
says  it  was  going  "as  fast  as  he  ever  saw  a  car  go."  The  plaintiff 
says  the  car  was  going  "as  fast  as  they  could  travel  at  that  grade." 
The  plaintiff  had  not  paid  his  fare  at  the  time  of  the  accident,  but 
says  he  had  the  money  in  his  pocket  to  pay  it  when  demanded. 

When  speaking  of  the  time  the  driver  told  him  to  replace  the 
gate,  the  plaintiff  was  asked  this  question :  "Do  you  know  whether 
the  driver  and  conductor  were  the  same  persons  on  those  cars ;  do 
they  have  any  extra  conductor  or  extra  driver?"  A.  "I  think  this 
was  a  man  that  used  to  change  off  with  the  other  driver.  I  mean  he 
took  charge  of  the  car  for  a  certain  distance  on  the  road  while  the 
other  man  collected  the  fares.  He  then  got  off  and  went  back  to 
another  car,  as  near  as  I  can  tell."  The  plaintiff  says  he  had  ob- 
served these  horse  cars  for  two  months ;  that  they  carried  passen- 
gers on  the  platform  when  crowded,  and  that  on  such  occasions  they 
carried  passengers  on  the  front  and  rear  steps. 

1.  It  is  conceded  on  all  hands  that  the  plaintiff  was  a  passenger 
on  this  car ;  and  the  question  here  is  whether  he  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence  in  riding  on  the  step  on  the 
outside  of  the  gate.  The  law  is  now  well  settled  that  it  is  not  negli- 
gence per  se  on  the  part  of  a  passenger  on  a  horse  car  to  ride  on  the 
platform,  and  this  is  true  whether  there  is  or  is  not  room  in  the  car. 
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The  passenger  being  on  the  platform  when  injured  by  the  negli- 
gence of  the  driver  or  other  servant  of  the  defendant,  the  question 
of  contributory  negligence  is  one  for  the  jury  and  not  for  the  court. 
Bums  V.  Railroad,  50  Mo.  139  (1) ;  Railroad  v.  Walling,  97  Pa.  St. 
55  (2) ;  Maguire  v.  Railroad,  115  Mass.  239  (3) ;  Railroad  v.  May, 
27  A.  &  E.  R.  R.  Cases,  151 ;  Meesel  v.  Railroad,  8  Allen,  234  (4) ; 
Nolan  V,  Railroad,  87  N.  Y.  63  (5) ;  Fleck  v.  Railroad,  134  Mass. 
480  (6) ;  Upham  v.  Railroad,  85  Mich.  12  (7) ;  Lehr  v.  Railroad,  118 
N.  Y.  556  (8). 

There  can  be  no  doubt  but  riding  on  the  step  or  platform  of  such 
a  car  is  attended  with  more  danger  than  riding  in  the  car ;  and  if  a 
passenger  will  take  a  position  upon  such  a  place  in  violation  of  the 
rules  of  the  company  and  the  warning  of  the  servants  in  charge  of 
the  car  he  is  guilty  of  negligence.  Wills  v.  Railroad,  129  Mass. 
351  (9).  Here  the  closed  gate  was  of  itself  a  warning  that  this  front 
platform  was  not  a  proper  place  to  stand  or  even  to  gain  access  to  the 
car.  Nothing  more  appearing  than  this,  that  the  plaintiff  took  this 
position  on  the  step  with  the  closed  gate  between  him  and  the  plat- 
form and  that  he  was  knocked  off  by  coming  in  contact  with  the 
derrick,  we  should  have  no  hesitancy  in  upholding  the  ruling  of  the 
trial  court.  These  facts  only  appearing  the  plaintiff  should  be  held 
guilty  of  contributory  negligence.  Indeed  these  facts  only  appear- 
ing we  do  not  see  where  there  was  any  negligence  on  the  part  of  the 
defendant. 

But  if  a  passenger  assumes  a  position  of  danger  at  the  invitation 
of  a  servant  of  the  carrier,  or  under  an  express  or  implied  represen- 
tation that  he  may  safely  occupy  the  position,  the  carrier  will,  in 
general,  be  held  liable  for  injuries  resulting  therefrom.  2  A.  &  E. 
Encyc.  of  Law,  766,  and  cases  cited.  In  Railroad  v.  Lee,  50  N.  J. 
L.  435  (10),  the  plaintiff  in  the  trial  court  was  invited  by  defendant's 


1.  Buras  V,  Bellefontaine  R'y  Co., 
50  Mo.  139,  is  reported  in  4  Am.  Neg. 
Cas.  477. 
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cases  in  Vol.  10  Am.  Neg.  Cas. 

3.  See  note  of  this  case  with  the 
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page  446,  ante. 
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Cas.  801. 
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agent  to  take  an  open  horse  car.  The  seats  were  full  and  he 
was  obliged  to  take  a  place  with  others  on  a  footboard  running 
lengthwise  with  the  car.  He  entered  the  car  at  a  point  where  the 
company  had  but  one  track.  When  passing  a  point  where  there 
was  a  double  track  he  was  knocked  off  by  a  passenger  standing  on 
the  footboard  of  a  like  car  passin'g  in  the  other  direction.  The 
plaintiff  was  a  stranger  to  the  road.  It  was  held  that  if  there  was 
any  question  of  contributory  negligence,  it  was  one  for  the  jury  and 
not  the  court. 

In  Geitz  v.  Railroad,  72  Wis.  307  (1),  the  plaintiff  took  passage 
on  an  open  street  railroad  car.  The  seats  were  all  occupied,  and 
passengers  were  standing  upon  the  footboards  running  from  plat- 
form to  platform.  The  plaintiff  took  a  position  upon  one  of  these 
footboards,  supporting  himself  by  placing  one  arm  around  a  post 
which  supported  the  roof  of  the  car.  One  of  the  rear  posts  of  a  like 
car  going  in  the  other  direction  struck  him,  throwing  him  to  the 
ground.  Says  the  court :  "We  cannot  say  it  was  negligence  per  se 
for  the  plaintiff  to  ride  on  the  footboard.  Whether  his  riding  there 
was  a  negligent  act  was  a  proper  question  for  the  jury  to  determine 
in  the  light  of  all  the  facts  in  the  case."  The  case  of  Railroad  v. 
Higgs,  38  Kan.  375  (2),  is  quite  like  those  just  cited. 

In  Willmott  v.  Railroad,  106  Mo.  535  (3),  the  plaintiff,  a  boy. 
took  a  position  on  the  lower  step  of  the  front  platform  of  the  car, 
holding  onto  a  rod  attached  to  the  car.  The  driver  received  his 
fare.  There  was  evidence  tending  to  show  that  he  was  throvm  from 
his  place  and  injured  by  the  negligence  of  the  driver  in  whipping 
the  mules.  This  court  refused  to  say  that  the  boy  was,  as  a  matter 
of  law,  guilty  of  contributory  negligence,  and  in  doing  so  treated 
him  as  an  adult  person. 

We  have  said  nothing  more  appearing  than  this,  that  the  plaintiff 
took  this  position  on  the  step  with  the  gate  between  him  and  the 
platform,  we  should  uphold  the  ruling  sustaining  the  demurrer  to 
the  evidence.  But  what  are  the  additional  facts?  Though  this  car 
was  crowded  with  passengers,  it  stopped  at  Taylor  avenue,  and  this 
was  an  invitation  to  plaintiff  and  others  to  get  on,  no  contrary  an- 
nouncement being  made  or  given.  Indeed  there  is  evidence  tend- 
ing to  show  that  some  ladies  got  on  at  that  place.    The  plaintiff  and 

1.  Reported  with  the  Wisconsin  3.  Willmott  v,  Corrigan  Con- 
cases  in  Vol.  10  Am.  Neg.  Cas.  solidated  Street  R'y  Co.,  106  Mo.  535, 

2.  Reported  with  the  Kansas  is  reported  in  4  Am.  Neg.  Cas.  654. 
cases  in  this  volume,  p.  o67,  ante. 
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Kdly  took  a  position  on  this  step  to  the  front  platform  for  want  of 
room  elsewhere,  and  this,  too,  with  the  knowledge  of  the  driver. 
Having  gone  one  or  two  blocks,  they,  by  the  driver's  direction,  took 
out  the  gate  but  could  find  no  standing  room  on  the  platform.  The 
driver  then  directed  them  to  put  the  gate  in  place  and  stand  on  the 
outside,  and  this  order  they  obeyed  and  were  thus  carried  for  a  half 
mile  before  the  accident. 

In  short  the  plaintiff  was  received  as  a  passenger  and  was  by  the 
driver  permitted  and  even  directed  to  take  this  position  on  the  step 
outside^of  the  gate ;  and,  applying  the  rule  of  the  authorities  cited, 
it  cannot  be  said  that  the  plaintiff  was,  as  matter  of  law,  guilty  of 
contributory  negligence. 

A  passenger  has  no  right  to  take  a  position,  even  at  the  direction 
of  the  servant,  which  is  obviously  dangerous,  and  in  such  case  the 
direction  of  the  servant  will  be  no  excuse.  Thus  it  was  held,  and 
properly  held,  in  Downey  v,  Hendrie,  46  Mich.  498  (1),  that  it  was 
negligence  per  se  for  a  passenger  of  common  sense  to  sit  on  the 
driving  bar  of  a  street  car,  though  he  did  so  at  the  invitation  of  the 
driver,  there  being  room  on  the  inside  of  the  car.  Standing  on  the 
step  of  a  car  cannot  be  said  to  fall  within  this  principle.  The  danger 
of  such  a  position  is  not  so  obvious  that  it  can  be  said  a  reasonable 
man  would  disobey  the  invitation  or  direction. 

2.  The  evidence  of  the  plaintiff  shows  that  he  knew  parties  were 
constructing  a  sewer  at  Sarah  street  and  that  he  had  seen  this  der- 
rick in  the  street  when  passing  to  and  from  his  work.  The  defend- 
ant's track  had  been  moved  over  towards  the  derrick  on  the  morning 
of  the  day  of  this  accident.  There  is  nothing  in  these  circum- 
stances from  which  the  court  can  say  the  plaintiff  was,  as  a  matter 
of  law,  guilty  of  contributory  negligence  in  failing  to  see  the  derrick. 
Whether  he  was  guilty  of  negligence  in  this  respect  was  and  is  a 
question  of  fact  for  the  jury.  Powers  v.  Boston,  27  N.  E.  Rep. 
(Mass.)  995  (2),  is  in  point.  There  is  no  room  for  any  other  con- 
clusion as  to  this  question. 

3.  There  is  also  evidence  tending  to  show  negligence  on  the  part 
of  the  defendant.  The  track  was  placed  in  this  position  near  the 
derrick  on  the  morning  of  the  day  of  the  accident,  and  the  defendant 
must  have  known  of  its  proximity  to  the  cars.  With  such  knowl- 
edge it  became  the  duty  of  defendant  to  use  all  reasonable  care  to 

1.  Reported  with  the  Michigan  Massachusetts  cases  in  this  volume, 
cases  in  this  volume,  p.  473,  ante,  page  464,  ante. 

2.  Note   of   this   case   with   the 
>»— 34 
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avoid  exposing  passengers  to  danger,  and  especially  is  this  so  in 
view  of  the  fact  that  passengers  were  allowed  to  stand  on  the  side 
steps  of  the  car.  There  is  evidence  of  negligence  on  the  part  of  the 
defendant  and  of  contributory  negligence  on  the  part  of  the  plaintiff ; 
but  they  are,  in  both  cases,  questions  of  fact  for  the  jury.  Certainly 
so  as  the  case  now  stands. 

4.  The  defendant  pleads  as  a  defense  the  ninth  section  of  "an 
Act  concerning  street  railroads  in  the  city  of  St.  Louis,"  approved 
January  16,  1860,  which  provides :  "Said  railroad  companies  shall 
not  be  liable  for  injuries  to  persons  occasioned  by  their  getting  on 
or  off  the  cars  at  the  front  or  forward  end  of  the  car."  This  court 
said  in  Muehlhausen  v.  Railroad,  91  Mo.  347,  "the  Act  of  1860  only 
exempts  the  company  from  liability  for  injury  to  any  person  sus- 
taining such  injury  by  getting  an  or  off  the  front  end  of  a  car,  but 
does  not  deny  the  right  of  a  passenger  to  recover,  who,  through  the 
negligence  of  a  defendant  company,  was  either  thrown  or  caused  to 
fall  oS  such  front  end  or  platform."  Surely  the  statute  cannot  and 
does  not  apply  to  a  case  like  the  one  in  hand,  where  the  passenger 
at  the  time  of  the  injury  is  not  getting  on  or  off  but  is  riding  on  the 
steps  of  the  platform  with  the  knowledge  and  by  the  direction  of 
the  driver. 

The  judgment  in  this  case  is  reversed  and  the  cause  remanded  for 
further  proceedings.    All  concur. 


SULLIVAN  V.  JEFFERSON  AVENUE  RAILWAY 

COMPANY. 

Supreme  Courts  Missouri^  October  Term,  ^^95' 

[Reported  in  133  Mo.  1.] 

PASSENGER  THROWING  LIGHTED  MATCH  IN  STREET  CAR 
AND  WOMAN'S  DRESS  CATCHING  FIRE— RAILROAD  NOT 
LIABLE. — Where  plaintiff  was  injured  by  her  dress  catching  fire  while 
riding  on  one\  of  defendant's  street  cars,  a  fellow  passenger  having  thrown 
a  lighted  match  which  caught  in  plaintiffs  dress,  the  railroad  company 
was  not  liable,  the  accident  not  being  due  to  any  negligence  on  its  part. 

Apfbai,  from  verdict  and  judgment  for  defendant  in  the  St.  Louis 
Circuit  Court.    The  facts  appear  in  the  opinion.    Judgment  affirmed. 
P.  &  Ed.  L-  Gottschalk»  for  appellant. 
Bdward  S.  RobbrT,  for  respondent. 

Gantt,  P.  J«  —  The  defendant  is  a  street  car  company,  operating' 
its  cars  on  Jefferson  avenue  in  the  city  of  St  Louis.    On  the  9th  of 
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Augnst,  1891,  the  plaintiff,  a  young  lady,  with  a  companion,  another 
young  lady,  Miss  Barrett,  was  a  passenger  on  one  of  defendant's 
cars  in  charge  of  Henry  Reid,  the  driver.  The  car  was  what  is 
known  as  a  bobtail  horse  summer  car,  and  the  driver  fills  the  place 
of  both  conductor  and  driver.  The  plaintiff  and  her  friend  were 
sitting  on  the  back  seat  and  the  car  was  moving  north.  As  the  car 
reached  a  point  near  the  northern  line  of  Washington  avenue,  which 
it  crosses  almost  at  right  angles,  Henry  Voss,  another  passenger, 
sittmg  opposite  plaintiff,  lit  a  cigarette  and  attempted  to  throw  the 
match  out  of  the  back  door.  Plaintiff  was  dressed  in  a  light,  gauzy 
summer  dress,  and  in  a  moment  after  Voss  threw  the  match,  plain- 
tiff's dress  was  discovered  on  fire.  She  screamed,  as  did  the  other 
ladies,  four  or  five  in  number,  and  ran  to  the  front  door  and  told  the 
driver  she  was  afire.  He  immediately  stopped  his  car.  In  the 
meantime  the  passengers  had  all  left  the  car  and  plaintiff  ran  off 
screaming.  Mr.  J.  F.  Robinson,  living  at  No.  700  Jefferson  avenue, 
happened  to  be  looking  out  of  his  window,  and  saw  plaintiff's  dress 
burning  and  with  great  presence  of  mind  took  a  quilt  and  ran  to 
her  rescue  and  smothered  the  flames  as  she  ran  up  the  steps  of  a 
hospital  near  by.  Her  hands  and  arms  and  side  were  severely 
burned,  so  much  so  that  her  left  hand  was  crippled  and  rendered 
useless. 

She  sues  the  company  for  the  negligence  of  its  driver,  the 
gravamen  of  her  complaint  being  contained  in  this  allegation  of  her 
petition:  "That  said  defendant's  car  was  under  the  charge  and 
control  of  its  agent ;  that  while  this  plaintiff  was  sitting  in  said  car 
to  be  carried  to  the  point  of  destination  on  Jefferson  avenue,  between 
Washington  and  Lucas  avenue,  her  dress  was  set  on  fire  on  said  car, 
and,  the  same  threatening  to  burn  her  to  death,  she  being  then  on 
fire,  applied  to  said  agent  and  driver  in  charge  of  and  managing 
said  car  for  protection  and  assistance,  which  protection  and  assist- 
ance said  defendant  was  by  law  and  by  its  undertaking  bound  and 
obliged  to  render  and  extend  to  her.  But  that  said  defendant,  by 
its  said  agent  and  driver,  refused  to  protect  or  assist  her,  but  on  the 
contrary  said  agent  and  driver  rudely,  wrongfully,  and  unlawfully 
pushed  her  away,  and  compelling  her  to  jump  from  the  car  all  on 
fire,  as  she  then  was.  That  the  flames  could  easily  have  been  ex- 
tinguished at  the  time  she  applied  to  said  driver  for  such  protection 
and  assistance,  but  by  his  refusal  to  do  so  and  his  acts  in  the  prem- 
ises, she  was  awfully  burned,  all  about  her  body,"  etc. 

The  case  was  tried  to  a  jury  and  a  verdict  returned  fcM*  the  de- 
fendant and  judgment  rendered  accordingly. 
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To  reverse  the  judgment  plaintiff  assigns  two  errors :  First :  in 
admitting  in  evidence  an  affidavit  made  by  Miss  Barrett,  a  witness 
for  plaintiff,  to  contradict  her  evidence  on  trial ;  second :  error  in  the 
instructions.     Of  these,  in  their  order. 

1.  When  this  affidavit  was  offered,  counsel  waived  all  objections 
to  it  save  that  "the  affidavit  was  taken  by  an  agent  of  defendant 
without  notice  to  plaintiff."  Russell  v.  Glasser,  93  Mo.  353.  The 
witness  did  not  admit  she  had  made  the  statement  shown  her  in  her 
affidavit.  She  intimated  very  plainly  that  her  statement  had  not 
been  written  down  as  she  gave  it.  Nothing  less  than  an  unequivocal 
admission  that  the  witness  made  the  very  statement  attributed  to 
him  or  her  will  deprive  the  other  party  of  proving  the  statement. 
Peck  V.  Ritchey,  66  Mo.  114.  That  a  witness  may  be  impeached  by 
contradictory  statements  made  out  of  court  will  not,  certainly,  be 
controverted  at  this  late  day.  It  is  elemental;  and  surely  the  fact 
that  the  contradictory  statement  is  under  the  solemnity  of  an  oath 
does  not  lessen  its  value  for  impeachment. 

The  mere  fact  that  the  sworn  statement  was  procured  by  an  agent 
of  the  party  offering  it,  does  not  affect  its  competency.  If  it  be 
claimed  that  any  fraud  was  perpetrated  in  suppressing  a  part  of  the 
statement,  or  that  a  statement  is  inserted  which  the  witness  insists 
he  did  not  make,  he  is  entitled  to  explain  it,  and  the  whole  matter  is 
left  to  the  trier  of  fact,  whether  court  or  jury,  to  weigh  the  credibility 
of  the  witness ;  but  it  does  not  affect  the  admissibility  of  the  state- 
ment. There  is  no  merit  in  this  assignment.  Bogie  v.  Nolan,  96 
Mo.  85,  overruling  Priest  v.  Way,  87  Mo.  16. 

2.  That  the  court  erred  in  not  instructing  the  jury  as  to  the 
proper  degree  of  care  required  of  a  carrier  of  passengers,  we  think  is 
true.  While  not  insurers,  street  car  companies  are  carriers  of  pas- 
sengers, and  are  held  to  that  high  degree  of  care  that  is  demanded  of 
other  railways  in  carrying  passengers,  that  is  to  say,  the  highest 
degree  of  practicable  care  and  diligence  which  prudent  men  would 
observe  in  a  like  business,  and  under  similar  circumstances.  Jack- 
son V.  Grand  Ave.  R'y  Co.,  118  Mo.  199 ;  Clark  v.  R.  R.,  127  Mo. 
197 ;  Waller  v.  R.  R.,  83  Mo.  608 ;  Furnish  v,  R.  R.,  102  Mo.  438. 

But  conceding  this,  how  could  the  jury  have  reached  a  different 
conclusion.  Plaintiff's  counsel  admit  that  the  starting  of  the  fire 
was  in  no  manner  attributable  to  any  negligence  on  part  of  defend- 
ant. A  fellow-passenger  threw  a  lighted  match  into  plaintiff*s  dress 
in  an  open  summer  car.  Her  dress  was  of  the  lightest  material,  and 
before  defendant's  driver  knew  anything  of  it,  or  by  the  exercise  of 
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the  highest  degree  of  care  could  have  anticipated  such  a  misfortune, 
the  unfortunate  lady  was  enveloped  in  fire.  What  did  prudence  of 
the  highest  character  demand?  Evidently  the  first  step  was  to  stop 
the  car.  This  Miss  Barrett,  plaintiff's  own  witness,  says  the  driver 
did,  immediately^  and  she  is  corroborated  by  all  the  other  witnesses 
as  to  this.  What  next?  Plainly-to  aid  the  unfortunate  young  lady 
by  assisting  in  using  any  and  all  appropriate  means  at  hand  to  ex- 
tinguish the  fire.  There  is  not  a  scintilla  of  evidence  that  the  driver 
had  any  appliance  suitable  for  such  a  purpose.  Nor  could  it  be 
expected  that  the  proprietor  of  this  horse  car  on  a  summer  day 
would  have  anticipated  that  one  of  its  passengers  would  be  burned 
in  this  way.  The  most  prudent  man  would  never  have  thought  of 
such  an  accident,  nor  have  furnished  such  a  car  in  such  weather  with 
fire  extinguishers.  The  car  was  only  twelve  feet  long  and  the 
moment  the  plaintiff  found  she  could  not  escape  through  the  front 
door  she  ran  out  the  rear  door. 

The  evidence  of  the  driver,  who  had  died  in  the  meantime,  was 
preserved  in  a  deposition,  and  he  testified  he  burnt  his  hands  in  the 
effort  to  assist  plaintiff ;  that  he  called  to  Voss,  who  dropped  the 
match,  "to  pull  her  dress  off  of  her." 

Considering  the  rapidity  With  which  her  dress  burned,  the  cir- 
cumstances under  which  it  was  ignited,  and  the  promptness  of  the 
driver  in  stopping  the  car;  the  escape  of  plaintiff  from  the  car  by 
the  rear  door  before  the  driver  could  possibly  reach  her,  after  halting 
his  team,  it  must  be  ruled  that  this  deplorable  accident  was  in  no 
manner  the  result  of  any  negligence  or  wrong  on  the  part  of  defend- 
ant or  its  servant,  but  was  wholly  attributable  to  the  party  who  care- 
lessly threw  the  match  into  the  inflammable  material  of  which 
plaintiff's  dress  was  made,  and  there  is  no  evidence  showing  that  the 
driver  could  have  averted  the  damages  had  he  reached  her  before 
Mr.  Robinson  did. 

It  is  due  to  the  driver  to  say  thiat  the  allegations  that  he  forced  her 
off  the  car  and  treated  plaintiff  brutally  were  not  supported  by  the 
evidence  nor  credited  by  the  jury,  and  plaintiff's  evidence  of  his 
swearing  at  her  or  pushing  her  can  well  be  attributed  to  her  very 
great  excitement  at  the  time. 

The  verdict  of  the  jury  was  for  the  right  party,  notwithstanding 
the  errors  in  the  instructions,  and  the  judgment  will  not  be  reversed 
under  such  circumstances. 

Judgment  affirmed. 

Shbrwood  and  Burgbss,  J.  J.,  concurred,  Shbrwood,  J.,  deliv- 
ering a  separate  opinion. 
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Note  of  Missouri  Cases  Relating  to  Persons  Injured 
AT  Stations. 

Injured  at  Station — Contributory  Negligence  : 

Whalen  v.  St.  Louis,  etc.,  R.  R.  Co.,  60  Mo.  323 
(1875),  action  for  damages  for  person  injured  at  station,  holding  that 
where  burden  of  proof  rests  upon  plaintiff  the  question  of  contribu- 
tory negligence  is  not  for  the  jury  if  the  facts  and  inferences  reason- 
ably drawn  from  the  evidence  point  as  much  to  plaintiff *s  negligence 
as  to  its  absence,  or  if  the  facts  do  not  justify  any  inference  as  to  the 
same. 

Infant  Trespasser  Struck  by  Train: 

Hicks  v.  Pacific  R.  R.Co.,  64  Mo.  430  (1877),  action  for  injury 
to  a  child  injured  while  trespassing  at  station,  holding  that  a  child  is 
held  to  such  a  degree  of  care  only  as  is  reasonably  expected  from  chil- 
dren of  his  age.  Railroad  held  liable  where  plaintiff  was  struck  by  a 
side  brake  of  a  construction  train,  plaintiff  being  in  a  positon  where 
he  would  not  have  been  struck  by  an  ordinary  train. 

Person  not  Passenger: 

In  Langan  v.  St.  Louis,  Iron  Mountain  &  Southern  R'y 
Co.,  72  Mo.  392  (1880),  plaintiff,  who  had  gone  to  defendant's 
station  to  assist  a  friend  to  board  a  train,  was  struck  by 
the  bumper  of  an  engine  as  he  was  walking  along  the 
platform,  injuries  resulting  in  the  loss  of  both  of  his  legF 
On  the  trial  plaintiff  recovered  judgment  for  $5,000,  which  was  re- 
versed by  the  St.  Louis  Court  of  Appeals,  but,  on  appeal  to  the 
Supreme  Court,  the  judgment  in  the  Appellate  Court  was  reversed, 
and  judgment  for  plaintiff  in  the  Circuit  Court  affirmed.  The  court 
held  that  the  facts  warranted  the  submission  of  the  question  of  de- 
fendant's negligence  to  the  jury. 

Backing  Train: 

In  Henry  v,  St.  Louis,  Kansas  City  &  Northern  Railway 
Co.,  76  Mo.  288  (1882),  the  facts  were  as  follows:  Where  a  pas- 
senger was  told  in  the  night  time  to  change  cars  at  a  station,  and 
entered  a  car  of  the  train  he  was  to  ride  on,  but  was  ordered  out  by 
one  of  the  company's  employees,  who  said  the  train  was  not  ready, 
and,  after  remaining  a  short  time  on  the  car  platform,  the  passenger 
alighted,  and  while  standing  behind  a  car  on  a  track  near  the  one 
upon  which  the  car  he  had  alighted  from  was,  was  injured  by  a  train 
backing  against  the  car  behind  which  he  stood,  the  expulsion  of  the 
passenger  by  the  employee  was  not  the  proximate  cause  of  the 
injury,  and  the  company  was  not  liable.  Judgment  for  plaintiff 
reversed. 

Falling  from  Eleuated  Station  Platform: 

In  Evans  v.  Interstate  Rapid  Transit  Railway  Co.,  106  Mo. 
594  (1891),  plaintiff's  husband  was  killed  by  falling  from  elevated 
station  platform  to  the  street,  as  he  was  trying  to  get  on  one  of 
defendant's  trains.    Judgment  reversed  on  the  ground  of  erroneous 
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instruction  that  it  was  the  duty  of  jury  in  considering  whether  train 
was  held  sufficient  time  for  deceased  to  get  on,  to  also  consider 
whether  the  railing  on  platform  was  reasonably  safe,  as  from  the 
evidence  it  was  manifest  that  the  want  of  it  had  no  agency  in  causing 
the  death  of  plaintiff's  intestate. 

Injured  by  Mail  Bags: 

In  James  v.  Missouri  Pacific  R'y  Co.,  107  Mo.  480  (1891), 
plaintiff,  a  hotel  keeper,  had  gone  to  defendant's  station  to  see  some 
guests  off,  and  also  to  mail  letters.  While  looking  for  the  mail 
coach,  he  was  struck  by  a  mail  pouch  thrown  out  of  the  car  by  the 
mail  agent,  and  his  knee  was  injured.  Plaintiff  was  familiar  with 
the  locality,  and  the  practice  of  throwing  out  mail  bags.  When 
struck,  his  foot  caught  in  a  hole  on  the  platform,  one  of  several 
auger  holes  in  the  lumber  used  in  the  construction  of  the  platform. 
On  the  trial  plaintiff  recovered  $8,000  damages.  On  appeal  by  de- 
fendant judgment  was  reversed  for  erroneous  instruction  that  it  is 
negligence  to  permit  a  hole  to  remain  in  station  platform,  as  it  was 
for  the  jury  to  determine  whether  the  hole  was  dangerous  or  not, 
and  whether  defendant  failed  to  exercise  proper  care.  It  was  also 
held  that  the  instructions  given  on  the  trial,  were,  on  the  whole, 
misleading. 

In  Sargbnt  V,  St.  Lotjis  &  San  Francisco  R'y  Co.,  114  Mo. 
348  (1892),  plaintiff,  while  leaving  defendant's  station,  fell  over  some 
mail  bags  on  station  platform  and  was  injured.  Judgment  for 
plaintiff  reversed  on  the  ground  of  contradictory  instruction  as  to 
duty  of  plaintiff  to  exercise  due  care,  and  the  question  of  whether 
due  care  was  exercised  was  for  the  jury  to  determine. 

Obstruction  on  Platform: 

In  Hbndrice  v.  Chicago  &  Alton  R.  R.  Co.,  136  Mo.  548 
(1896),  plaintiff,  after  alighting  from  train,  started  to  cross  to  the 
opposite  side  of  the  depot  to  see  the  engineer  on  private  business 
and  was  injured  by  striking  against  box  on  baggage  car  platform. 
Held,  not  entitled  to  recover  damages. 

NoTB  OP  Missouri  Cases  Relating  to  Persons  Injured  on 
Trains,  etc. 

Among  other  cases  as  to  Injuries  on  Trains,  etc.^  are  the  following : 

Bridge  Destroyed  by  Public  Enemy — Train  Wrecked: 

In  Sawyer  v.  Hannibal  &  St.  Joseph  R.  R.  Co..  37  Mo.  240 
(1866),  It  was  held  that  a  carrier  was  not  liable  to  a  passenger  in- 
jured on  its  train  where  the  train,  without  fault  on  the  part  of  the 
carrier,  was  thrown  into  a  chasm,  owing  to  the  bridge  which 
spanned  the  same  having  been  destroyed  by  an  armed  force  of 
public  enemy. 

Unusual  Storm — Train  Derailed: 

Ellett  v.  St.  Louis,  Kansas  City  &  Northern  R.  R.  Co.,  76 
Mo.  518  (1882),  holding  that  where  an  accident  occurs  through  a 


636  AMERICAN  NEGLIGENCE  CASES. 

storm  of  unusual  force,  railroad  may  be  liable  for  neglect  to  ex- 
amine track  before  continuing  to  use  same,  where  risk  was  known 
to  be  great.  Defendant's  train  was  wrecked,  owing  to  a  storm 
carrying  away  embankment,  and  the  railway  company  was  held 
liable  for  injuries  sustained  by  plaintiff  in  consequence  thereof. 

Stealing  a  Rkie\ 

In  Barney  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  126  Mo.  372 

(1895),  it  was  held  that  a  railway  company  is  not  liable  for  an  injury 
to  a  child  six  years  of  age,  who,  for  the  purpose  of  stealing  a  ride, 
and  unknown  to  the  employees,  took  hold  of  the  lower  rung  of  a 
ladder  on  the  side  of  one  of  the  freight  cars  of  a  train  as  it  was  enter- 
ing the  yard  of  the  company,  and  while  in  that  position  his  foot 
slipped  under  the  wheels  and  it  was  run  over,  as  there  was  no  duty 
imposed  upon  the  company  to  see  that  trespassers  did  not  jump 
upon  its  moving  cars.  Held,  also,  that  there  is  no  obligation  upon 
a  railroad  company  to  fence  its  yards  in  a  city  or  town.  Section 
3927,  Rev.  Stats.  1889,  making  it  a  misdemeanor  for  "any  person, 
minor  or  adult,  to  climb  upon,  hold  to,  or  in  any  manner  attach  him- 
self to  any  locomotive  engine  or  car,  while  the  same  is  in  motion,  or 
running  into  or  through  any  city  or  town  in  this  State,"  is  applicable 
to  a  child  of  very  tender  years,  and  no  recovery  can  be  had  in  an 
action  for  an  injury  to  the  child  who  was  violating  the  statute.  There 
being  no  duty  imposed  upon  the  company  to  keep  boys  out  of  the 
yard,  the  fact  that  the  employees  were  instructed  to  keep  the  boys 
out  did  not  make  the  company  liable  when  the  employees  neglected 
to  obey  the  instructions. 

Arm  Out  of  Window  of  Car : 

In  Winters  v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  39  Mo.  468 
(1866),  where  plaintiff  was  injured  by  arm  being  out  of  window  of 
car.  Held  that  arm  resting  inside  window  sill  not  contributory 
negligence. 

Stage  Coach : 

CoovER  V,  MooRE,  81  Mo.  574  (1862),  and  Kennedy  v.  Bn&- 
RiKR,  36  Mo.  128  (1865),  were  actipns  brought  under  the  Missouri 
Statute  of  damages,  R.  C.  647,  §2,  for  negligent  killing  of  plaintiffs' 
intestates  while  passengers  upon  defendants'  stage  coaches.  The 
questions  in  each  case  turned  upon  the  statutory  right  <rf  recovery  of 
next  of  kin. 

Falling  Object  on  Train : 

In  OcH,  et  al.  v,  Missouri,  Kansas  &  Texas  R*y  Co.,  180  Mo. 
27  (1895),  plaintiff  was  injured  by  being  struck  on  the  head  by  the 
falling  of  a  ventilating  window  from  the  car  of  defendant's  train  on 
which  she  was  a  passenger,  due  to  alleged  careless  and  defective 
condition  of  the  window.  The  plaintiff  was  pregnant  at  the  time, 
and  the  shock  from  the  injury  caused  a  miscarriage  and  subse- 
quently an  operation  had  to  be  performed  upon  her.  There  was  a 
judgment  for  plaintiff  for  $7,621.45,  from  which  defendant  ai>pea]ed. 
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The  Supreme  Court  reversed  the  judgment  on  the  ground  among 
others,  that  it  was  error  to  try  the  issue  of  fraud  in  securing  release, 
the  release  pleaded  being  a  bar  to  cause  of  action  stated  in  the 
petition  until  rescinded.  The  court  fully  discussed  the  authorities 
bearing  on  the  question  of  release. 

Falling  from  Open  Street  Can 

In  HiTE  V.  Metropoi^itan  Street  R'y  Co.,  130  Mo.  132  (1895), 
plaintiff  was  injured  by  being  thrown  from  an  open  street  car  of 
defendant's  on  which  she  was  a  passenger,  as  the  car  was  rounding 
a  curve,  due  to  alleged  running  of  car  ''at  a  careless  and  rapid  rate 
of  speed  and  with  a  jerk."  On  the  trial  she  recovered  judgment  for 
$4,950.  Defendant  appealed.  The  Supreme  Court  reversed  the 
judgment,  holding  that  the  evidence  showed  the  injury  to  the  plain- 
tiff was  the  result  of  an  accident,  for  which  defendant  was  not  liable. 
Plaintiff's  motion  for  rehearing  overruled. 

Defectiue  Can 

Sharp  v.  ELansas  City  Cable  Railway  Co.,  114  Mo.  94  (1893), 
an  action  for  damages  for  injuries  to  passenger  sustained  by  reason 
of  defective  car.  Judgment  for  defendant  reversed  for  erroneous 
instructions  given  in  the  trial. 

Persons  not  Free  Passengers: 

TiBLBY  V.  Missouri  Pacific  R'yCo.,  82  Mo.  292  (1884),  holding 
stockman,  travelling  in  charge  of  stock,  is  not  a  free  passenger. 

Magoffin  v.  Missouri  Pacific  R'y  Co.,  102  Mo.  540  (1890), 
mail  agent  not  a  free  passenger. 

Mbllor  v.  Missouri  Pacific  R'y  Co.,  105  Mo.  455  (1891),  mail 
agent  in  charge  of  mail  not  a  free  passenger. 

Jones z^.  St. Louis,  etc.,  R.R.Co.,  125  Mo.  666  (1894),  porter  in 
a  parlor  car  not  a  free  passenger. 


SLEIGH  UPSET  AND  PASSENGER  INJURED— EVI- 
DENCE—STAGE  COACH  PROPRIETORS— NONSUIT 
REVERSED.— In  Ryan  v.  Gilmer,  2  Mont.  517  (1877),  plaintiffs, 
husband  and  wife,  brought  action  for  damages  for  injuries  sustained 
by  the  wife  by  the  overturning  of  a  sleigh  or  "bobsled,"  belonging 
to  defendants  and  on  which  plaintiff  was  a  passenger.  At  the  trial 
plaintiff  was  nonsuited  and  from  this  judgment  appealed.  The 
Supreme  Court  reviewed  the  case  at  length,  and  in  stating  the  case 
said :  "It  appears  that  the  appellants  had  been  conveyed  in  a  coach 
from  Watson  to  a  point  which  is  south  of  Beavertown,  where  the 
sleigh  or  'bobsled'  was  furnished  by  the  respondents  for  the  pur- 
pose of  transporting  the  appellants  and  express  matter  and  mail 
sacks.  When  the  accident  took  place  the  parties  were  travelling 
upon  a  good  level  road  at  the  rate  of  about  five  or  six  miles  per  hour, 
and  the  snow  on  the  ground  made  fine  sleighing.  The  horses  were 
strong  and  under  the  control  of  the  respondents'  driver,  and  were 
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stopped  immediately,  without  any  difficulty,  and  the  sled  did  not  run 
out  of  the  road  or  track.  The  appellants  know  of  no  cause  for  the 
upsetting  of  the  sleigh,  although  Mr.  Ryan,  one  of  the  appellants, 
made  a  careful  examination  at  the  time  for  the  purpose  of  discover- 
ing it.  Upon  this  subject,  the  evidence  does  not  enlighten  us.*' 
After  citing  many  authorities  the  court  (per  Blakb,  J.)  concluded : 
"It  follows  that  there  was  evidence  relating  to  the  alleged  negli- 
gence of  the  respondents,  which  should  have  been  submitted  to  the 
jury.  The  court  erred  in  assuming  that  the  testimony  did  not  have 
a  tendency  to  prove  that  there  was  a  want  of  due  and  reasonable  care 
on  the  part  of  the  respondents.  The  authorities  which  have  been 
cited  refer  to  the  upsetting  or  overturning  of  a  coach  or  wagon  (1). 
The  respondents  used  voluntarily  a  sleigh  or  'bobsled'  upon  a 
portion  of  the  route  between  Watson  and  Helena,  and  allege  in  their 
answer  that  this  means  of  conveyance  was  the  most  convenient  and 
suitable  at  the  place  where  the  accident  occurred.  There  is  nothing 
in  the  character  of  this  vehicle  which  modifies  the  rules  of  law  that 
have  been  referred  to."  Judgment  reversed  and  new  trial  granted* 
Wadb,  Ch.J.,  dissented  in  a  separate  opinion.  [Among  the  author- 
ities cited  by  Blake,  J.,  in  his  opinion  were :  Fairchild  v.  California 
Stage  Co.,  13  Cal.  605 ;  Ingalls  v.  Bills,  9  Mete.  (Mass.)  1 ;  Stokes  v. 
Saltonstall,  13  Pet.  181,  7  Am.  Neg.  Cas.  297 ;  Boyce  v.  California 
Stage  Co.,  25  Cal.  460 ;  Yeomans  v,  California  Stage  Co.,  44  Cal.  84 ; 
Feital  v.  Middlesex  R.  Co.,  109  Mass.  405 ;  Stockton  v.  Frey,  4  Gill 
(Md.)  406,  which  cases  will  be  found  reported  under  their  respective 
States  in  this  volume]. 


SPELLMAN  V.  LINCOLN  RAPID  TRANSIT 

COMPANY. 

Supreme  Courts  Nebraska,  January  Term,  i8pj, 

[Reported  in  36  Neb.  890.] 

STREET  RAILWAY  COMPANIES  COMMON  CARRIERS. —Street 
railway  companies  are  common  carriers  of  passengers,  and  are  liable  as 
other  common  carriers  upon  common  law  principles. 


1.  HiGi^BY  V,  Gilmer  et  al.,  8 
Mont.  90  (1878),  was  an  action  for 
damages  for  injuries  sustained  by  a 
passenger  by  the  upsetting  of  a  stage 
coach.  From  judgment  for  plaintiff 
defendants  appealed  and  the  same 
was  reversed  on  the  ground  that  the 
case  was  tried  upon  the  theory  that 
it  made  no  difference  as  to  whether 
plaintiff  was  a  passenger  or  a  tres- 
passer in  regard  to  defendants'  liabil- 
ity and  for  this  reason  it  was  error 


to  strike  out  a  portion  of  defendants' 
answer. 

In  SCHAFBR  V.  GiLMBR  et  al.,  13 
Nev.  330  (1878),  an  action  for  dam- 
ages for  injuries  sustained  by  the  up- 
setting of  a  stage  coach,  judgment  for 
plaintiff  for  $5,000  was  affirmed.  The 
question  of  plaintiffs  contributory 
negligence  not  being  raised  in  the 
pleadings,  and  no  evidence  being  of- 
fered, there  was  nothing  to  authorize 
its  consideration  by  the  jury. 
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DUTY  OF  CARRIERS.— Common  carriers,  for  the  protection  of  their 
passengers,  are  bound  to  the  exercise  of  more  than  ordinary  care;  they 
are  bound  to  exercise  extraordinary  care  and  the  utmost  skill,  diligence 
and  human  foresight,  and  are  liable  for  the  slightest  negligence. 

DERAILMENT  OF  CAR— PRESUMPTION  OF  NEGLIGENCE.— 
Where  a  street  railway  car  is  derailed  and  a  passenger  injured  thereby, 
the  presumption  is  that  the  casualty  was  due  to  the  negligence  of  the 
carrier,  and  the  burden  is  on  it  to  rebut  that  presumption. 

DERAILMENT  OF  STREET  CAR— BURDEN  OF  PROOF.— Where 
a  passenger,  without  negligence  on  his  part,  is  injured  by  the  derailment 
of  the  car  in  which  he  is  travelling,  the  carrier,  to  overcome  the  pre- 
sumption of  negligence  caused  by  such  derailment  must  show  that  the 
accident  was  produced  by  causes  wholly  beyond  its  control,  *and  that  it 
had  not  been  guilty  of  the  slightest  negligence  contributing  thereto,  and 
that  by  the  exercise  of  the  utmost  human  care,  diligence,  and  foresight 
the  casualty  could  not  have  been  prevented. 

Krsor  from  the  District  Court  of  Lancaster  County.  The  facts 
appear  in  the  opinion.    Judgment  rroersed, 

Charlbs  a.  Burkb  and  Stearns  &  Strodb,  for  plaintiff  in 
error 

Wbbstsr,  Rose  &  Pishkrdick,  for  defendant  in  error. 

* 

Bagan,  C. — Thomas  Spellman  brought  suit  in  the  District  C6urt 
of  Lancaster  county,  Nebraska,  against  the  Lincoln  Rapid  Transit 
Company,  alleging  that  it  was  a  corporation  owning  and  operating 
a  street  railroad  in  the  city  of  Lincoln,  and  that  on  the  23rd  of  May, 
1890,  while  he,  Spellman,  was  a  passenger  upon  one  of  the  transit 
company's  cars,  the  defendant,  its  agents  and  servants,  so  negli- 
gently and  carelessly  used,  managed  and  controlled  the  said  car  and 
the  engine  by  which  it  was  drawn,  and  so  negligently  and  carelessly 
managed,  used,  looked  after,  and  repaired  said  road  and  the  tracks 
and  switches  connected  therewith,  that  the  car  in  which  the  plaintiff 
was  carried,  and  the  engine  drawing  the  same,  were  allowed  to  run 
off  the  track ;  that  in  consequence  of  the  car  running  off  the  track 
plaintiff  was  thrown  with  great  force  and  violence  against  the  seat 
and  the  railing  thereof  in  front  of  him,  and  then  back  on  the  seat 
and  edges  thereof  behind  him,  and  was  thereby  permanently  injured, 
and  that  the  plaintiff  was  careful  and  did  not  contribute  to  the  in- 
jury in  any  degree  whatever,  and  prayed  for  damages  against  the 
transit  company. 

The  answer  of  the  defendant  denied  all  negligence  of  itself  or 
servants ;  admitted  that  the  car  was  derailed  as  claimed  by  the  plain- 
tiff ;  denied  that  the  plaintiff's  injuries  were  permanent,  and  alleged 
that  the  plaintiff  was  suffering*  from  a   rupture  of  old  and   long 
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standing.  To  this  there  was  a  reply,  consisting  of  a  general  denial, 
by  the  plaintiff. 

There  was  a  trial  to  a  jury  and  a  verdict  for  the  transit  company, 
and  Spellman  brings  the  case  here  on  error. 

On  the  trial  it  was  admitted  that  the  transit  company  was  a  cor- 
poration and  engaged  in  the  carrying  of  passengers  for  hire.  There 
was  no  pleading  or  proof  that  Spellman  was  guilty  of  any  contribu- 
tory negligence  whatever.  The  motive  power  of  the  cars  was  a 
dummy  steam  engine.  The  evidence  in  the  record  does  not  afford 
any  precise  explanation  for  the  cause  of  the  car's  leaving  the  track. 

The  trial  judge,  at  the  request  of  the  transit  company,  gave  the 
jury  the  following  instruction : 

"While  it  is  the  duty  of  the  defendant,  as  a  carrier  of  passengers, 
to  exercise  proper  care  for  their  safety,  yet  the  defendant  is  not  an 
insurer  of  the  safety  of  its  passengers  and  not  liable  to  them  for  in- 
juries resulting  from  such  defects  in  its  means  of  transportation  as 
could  not  have  been  guarded  against  by  the  exercise  of  care  on  its 
part,  and  which  are  not  due  in  any  way  to  negligence  on  its  part. 

"The  test  of  negligence  in  such  cases  is  whether  the  defects  ought 
to  have  been  observed  practically  and  by  the  use  of  ordinary  and 
reasonable  care." 

The  giving  of  this  instruction  is  here  assigned  for  error.  It  will 
be  observed  that  the  test  submitted  by  the  learned  judge  to  the  jury 
was  whether  the  transit  company  used  ordinary  and  reasonable  care. 
The  defendant  in  error  was  a  common  carrier  of  passengers  for  hire, 
and  the  question  to  be  determined  in  passing  upon  the  correctness 
of  this  instruction  is,  what  degree  of  care  is  due  from  a  common 
carrier  of  passengers  to  its  passengers? 

In  Rorer,  Railroads,  vol.  2,  page  1434,  it  is  said :  "For  injuries  oc- 
casioned by  negligence,  street  railways  are  liable,  as  others  are,  upon 
common  law  principles,  and  no  more  so."  And  on  page  1436)  the 
same  authority  says:  "The  company  is  bound  to  the  highest  de- 
gree of  care  and  utmost  diligence  to  prevent  their  (passengers) 
injury."    To  the  same  effect,  see  Shearm.  &  Redf.,  Neg.,  sec.  226. 

In  Smith  v.  St.  Paul  City  Street  R.  Co.,  32  Minn.  1  (1),  the  court 
say :  "Street  railway  companies,  as  carriers  of  passengers  for  hire, 
are  bound  to  exercise  the  highest  degree  of  care  and  diligence  con- 
sistent with  the  nature  of  their  undertaking,  and  are  responsible  for 
the  slightest  negligence." 

1.    Smith  V,  St.  Paul  City  Street  R.   Co.,  32  Minn,   1,  is  reported  in  4 
Am.  Neg  Cas.  220. 
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In  Sales  v.  Western  Stage  Coach  Co.,  4  Iowa,  546  (1),  the  rule  is 
thus  laid  down :  "Carriers  of  passengers  for  hire  are  bound  to  exer- 
cise the  utmost  skill  and  prudence  in  conveying  their  passengers, 
and  are  responsible  for  the  slightest  negligence  or  want  of  skill  in 
either  themselves  or  their  servants."  See  also  Bonce  v,  Dubuque 
Street  R.  Co.,  5  N.  W.  Rep.  (Iowa)  177  (2). 

In  Derwort  v,  Loomer,  21  Conn.  245  (3),  the  Supreme  Court  of 
that  State  laid  down  the  rule  thus :  "In  the  case  of  common  carriers 
of  passengers,  the  highest  degree  of  care  which  a  reasonable  man 
would  use  is  required. by  law." 

This  is  also  the  doctrine  of  the  Supreme  Court  of  California. 
See  Wheaton  v.  North  Beach  &  M.  R.  Co.,  36  Cal.  590  (4),  where 
it  is  said :  "Passenger  carriers,  by  their  contract,  bind  themselves 
to  carry  safely  those  whom  they  take  into  their  coaches  or  cars,  as 
far  as  human  foresight  will  go ;  that  is,  for  the  utmost  care  and  dili- 
gence of  very  cautious  persons." 

This  is  also  the  rule  in  New  York.  See  Maverick  v.  Eighth  Ave. 
R.  Co.,  36  N.  Y.  378  (5),  where  it  is  said :  "Passenger  carriers  bind 
themselves  to  carry  safely  those  whom  they  take  into  their  coaches, 
to  the  utmost  care  and  diligence  of  very  cautious  persons."  See 
also  Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y.  126  (6). 

This  is  also  the  doctrine  of  the  Supreme  Court  of  Colorado.  See 
Denver,  S.  P.  &  P.  R.  Co.  v.  Woodward,  4  Col.  1  (7). 

This  is  the  doctrine  of  the  Supreme  Court  of  the  United  States. 
In  Phila.  &  R.  R.  Co.  v.  Derby,  14  How.  (U.  S.)  485,  it  is  said : 
**When  carriers  undertake  to  convey  persons  by  the  powerful,  but 
dangerous  agency  of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and  diligence."  This  doc- 
trine is  reaffirmed  by  the  same  court  in  Steamboat  New  World  v. 
King,  16  How.  (U.  S.)  469.  See  these  cases  cited  and  approved  in 
Ind.  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291  (8),  where  the  court  say, 
in  reviewing  the  cases  cited  above:    "We   desire  to    reaffirm  the 


1.  Reported  in  this  volume,  page 
321,  afite, 

2.  Bonce  v.  Dubuque  Street  R. 
Co.,  53  Iowa,  278,  is  reported  in  3 
Am.  Neg.  Cas.  347. 

3.  Reported  in  this  volume,  page 
142,  ante. 

4.  AVheafton  v.  North  Beach  &  M. 
R.  Co.,  36  Cal.  690,  is  reported  in  2 
Am.  Neg.  Cas.  164. 


5.  Maverick  v.  Eighth  Ave.  R. 
Co.,  36  N.  Y.  378,  is  reported  in  5 
Am.  Neg.  Cas.  93. 

6.  Reported  with  the  New  York 
cases  in  this  volume,  post. 

7.  Reported  in  this  volume,  page 
116,  ante.    See  also  note  on  page  123. 

8.  Ind.&  St.  L.  R.  Co.  v.  Horst. 
93  U.  S.  291,  is  reported  in  7  Am. 
Neg.  Cas.  331. 
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doctrine,  not  only  as  resting  on  public  policy,  but  on  sound  princi- 
ples of  law."  They  also  cite  N.  Y.  Central  R.  Co.  v,  Lockwood,  17 
Wall.  (U.  S.)  357,  and  quote  and  affirm  that  case  as  saying:  "The 
highest  degree  of  carefulness  and  diligence  is  expressly  exacted.** 
Continuing,  the  court  say :  "The  standard  of  duty  should  be  accord- 
ing to  the  consequences  that  may  ensue  from  carelessness.  The  rule 
of  law  has  its  foundation  deep  in  public  policy.  It  is  approved  by 
experience  and  sanctioned  by  the  plainest  principles  of  reason  and 
justice.  It  is  of  great  importance  that  courts  of  justice  should  not 
relax  it.  The  terms  in  question  do  not  mean  all  the  care  and  dili- 
gence the  human  mind  can  conceive  of,  nor  such  as  will  render  the 
transportation  free  from  any  possible  peril,  nor  such  as  would  drive 
the  carrier  from  his  business ;  but  it  does  emphatically  require  every- 
thing necessary  to  the  security  of  the  passenger,  and  reasonably 
consistent  with  the  business  of  the  carrier  and  the  means  of  convey- 
ance employed. 

"The  rule,  as  gathered  from  the  foregoing  authorities,  requires 
that  a  common  carrier  of  passengers  shall  exercise  more  than  ordi- 
nary care ;  it  requires  the  exercise  of  extraordinary  care ;  the  exer- 
cise of  the  utmost  skill,  diligence,  and  human  foresight ;  and  makes 
the  carrier  liable  for  the  slightest  negligence." 

It  follows  from  the  foregoing  that  the  giving  of  the  instruction 
complained  of  was  error. 

Spellman  also  assigns  as  error  the  giving  by  the  court  below,  at 
the  request  of  the  transit  company,  instructions  Nos.  2  and  3.  They 
are  as  follows : 

"2.  If  the  jury  find  from  the  evidence  that  the  defendant  con- 
structed and  laid  its  track  in  a  proper  manner,  and  had  the  same 
made  safe  and  in  good  condition  at  the  place  of  the  accident  com- 
plained of  before  it  was  put  into  use,  and  from  time  to  time  since,  at 
reasonably  short  intervals,  had  the  same  inspected  and  repaired  by 
competent  track  men,  specially  employed  for  that  purpose,  and  that 
the  car  upon  which  the  plaintiff  was  riding  at  the  time  of  the  acci- 
dent was  derailed  without  any  fault  or  neglect  of  the  person  or 
persons  in  charge  thereof  for  defendant,  and  the  same  is  not  shown 
to  have  been  caused  by  any  defect  in  said  road  or  car,  then  the  plain- 
tiff could  not  recover  for  any  injuries  caused  thereby,  and  the  jury 
should  find  for  the  defendant. 

"3.  Unless  the  jury  find  that  the  cause  of  the  accident  was  some 
definite  and  proven  defect  of  defendant's  road,  engines  or  cars,  or 
negligence  on  the  part  of  defendant's  employees  in  operating  the 
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same,  and  could  have  been  avoided  by  exercise  of  proper  care  in 
inspection  and  repair  and  operation,  then  the  jury  will  find  for  the 
defendant.  The  mere  fact  that  the  defendant's  car  left  the  track  and 
that  plaintiff  thereby  sustained  injury,  is  not  sufficient  to  sustain  a 
verdict  for  the  plaintiff.  To  find  a  verdict  for  the  plaintiff  the  jury 
must  find  that  the  defendant  was  in  some  way  negligent  in  the  care 
of  its  track  or  the  running  of  its  train,  and  the  accident  was  caused 
by  such  negligence." 

We  shall  consider  these  two  instructions  together.  The  court, 
in  effect,  told  the  jury  by  these  instructions  that,  though  Spellman 
might  have  been  injured  by  the  derailing  of  the  car,  that  fact  did  not 
raise  a  presumption  of  negligence  against  the  transit  company ;  and 
further,  it  put  the  burden  on  Spellman  of  proving  the  particular 
cause  of  the  derailment  of  the  car. 

In  Rorer,  Railroads,  vol.  2,  page  1434,  it  is  said:  "In  actions 
against  *  *  ♦  (street  railways)  for  personal  injuries  caused  by 
the  cars  leaving  the  track,  the  burden  of  proof  is  on  the  company  to 
show  that  there  was  no  fault  or  want  of  care  on  its  part."  See  the 
same  doctrine  in  Patterson's  Railway  Company  Accident  Law, 
sec.  439. 

The  Supreme  Court  of  the  United  States  in  Stokes  v.  Saltonstall, 
38  U.  S.  181,  decided :  "In  an  action  against  the  owner  of  a  stage 
coach  used  for  carrying  passengers  for  an  injury  sustained  by  one  of 
the  passengers  by  the  upsetting  of  the  coach,  the  owner  is  not  liable, 
unless  the  injury  of  which  the  plaintiff  complains  was  occasioned  by 
the  negligence  or  want  of  proper  skill  or  care  in  the  driver  of  the 
carriage.  ♦  *  *  The  fact  that  the  carriage  was  upset  *  *  * 
is  prima  facie  evidence  that  there  was  carelessness  or  negligence  or 
want  of  skill  upon  the  part  of  the  driver,  and  casts  upon  the  defend- 
ant the  burden  of  proving  that  the  injury  was  not  occasioned  by  the 
driver's  fault."  This  case  was  affirmed  by  the  same  court  in  New 
Jersey  R.  Co.  v.  Pollard,  22  Wall.  (U.  S.).341  (1). 

In  Cleveland,  C,  C.  &  I.  R.  Co.  v.  Walrath,  38  Ohio  St.,  461  (2), 
the  Supreme  Court  of  Ohio  thus  announces  the  rule :  "On  proof  of 
injury  sustained  by  a  passenger  on  a  railroad  train  by  the  falling  of 
a  berth  in  a  sleeping  car,  and  that  the  passenger  was  without  fault, 
a  presumption  arises,  in  the  absence  of  other  proof,  that  the  railroad 

1.    New  Jersey  R.  Co.  v.  Pollard,  2.      Reported     with      the    Ohio 

22  Wall.  341,  is  reported  in  7  Am.      cases  in  Vol.  10  Am.  Neg.  Cas. 
Neg.  Cas.  325. 
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company  is  liable ;"  citing  and  affirming  Iron  R.  Co.  v.  Mowery,  36 
Ohio  St.  418  (1). 

The  Supreme  Court  of  Colorado  in  Denver,  S.  P.  &  P.  R.  Co.  v. 
Woodward,  4  Col.  1,  adopted  the  rule  in  this  language :  "If  a  pas- 
senger is  killed  in  consequence  of  the  overturning  of  a  car,  a  pre- 
sumption arises  that  the  casualty  was  the  result  of  negligence,  but 
such  presumption  may  be  rebutted." 

The  Supreme  Court  of  Minnesota  in  Smith  v.  St.  Paul  C.  R.  Co., 
32  Minn.  1,  formulates  the  rule  as  follows:  "Where  an  injury 
occurs  to  a  passenger  through  a  defect  in  the  construction  or  work- 
ing or  management  of  the  vehicle,  or  anything  pertaining  to  the 
service  which  the  carrier  ought  to  control,  a  presumption  of  negli- 
gence arises  from  the  happening  of  the  accident,  and  upon  such 
proof  the  burden  will  devolve  upon  the  defendant  to  exonerate  him- 
self by  showing  the  existence  of  causes  beyond  his  control,  unless 
evidence  thereof  appears  as  part  of  the  plaintiff's  case." 

In  the  course  of  the  opinion  the  learned  judge  who  delivered  it 
said:  "The  severe  rule  which  enjoins  upon  the  carrier  such  extra- 
ordinary care  and  diligence  is  intended,  for  reasons  of  public  policy, 
to  secure  the  safe  carriage  of  passengers,  in  so  far  as  human  skill 
and  foresight  can  effect  such  result.  From  the  application  of  this 
strict  rule  to  carriers,  it  naturally  follows  that  where  an  injury 
occurs  to  a  passenger  through  a  defect  in  the  construction,  or  work- 
ing, or  management  of  the  vehicle,  or  anything  pertaining  to  the 
service,  which  the  carrier  ought  to  control,  a  presumption  of  negli- 
gence arises.  The  rule  is  therefore  frequently  stated,  in  general 
terms,  that  negligence  on  the  part  of  the  carrier  may  be  presumed 
from  the  mere  happening  of  the  accident.  The  reason  of  the  rule 
seems  to  be  that  from  the  very  nature  of  things  the  means  of  prov- 
ing the  specific  facts  are  more  in  the  power  of  the  carrier.  The 
latter  owning  the  property  and  controlling  the  agencies,  is  presumed 
to  have  peculiarly  within  his  own  knowledge  the  cause  of  the  acci- 
dent, which  he  might  be  interested  to  withhold,  and  might  himself 
be  unable  to  prove." 

Such  is  the  doctrine  of  the  Supreme  Court  of  Illinois  as  expressed 
by  that  court  in  Peoria,  P.  &  J.  R.  Co.  v,  Reynolds,  88  111.  418  (2), 
where  it  is  said :  "Where  a  railway  car  is  thrown  from  the  track 
whereby  a  passenger  for  hire  is  injured,  the  presumption  is  that  the 

1.    Iron  R.  R.  Co.  v.  Mowery,  36  2.    Reported  in  this  volume,  page 

Ohio  St.  418,  is  reported  in  6  Am.      226,  ai»/^. 
Neg.  Gas.  176. 
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accident  resulted  either  from  the  fact  that  the  track  was  out  of  order, 
or  the  train  badly  managed,  or  both  combined,  and  the  burden  is  on 
the  company  to  show  it  was  not  negligent  in  any  respect."  This  is 
also  the  rule  in  Indiana.  See  Pittsb.,  C.  &  St.  L.  R.  Co.  v,  Williams, 
74  Ind.  462  (1).  It  is  also  the  rule  in  New  York.  See  Seybolt, 
Adm'x,  V.  New  York,  L.  E.  &  W.  R.  Co.,  95  N.  Y.  562  (2). 

In  Feital  v,  Middlesex  R.  Co.,  109  Mass.  398  (3),  the  action  was 
against  a  street  railway  company  for  injuries  resulting  to  plaintiff 
from  an  accident  that  happened  while  she  was  travelling  in  one  of 
the  defendant's  cars.  The  plaintiff,  to  prove  her  case  against  the 
street  car  company,  called  the  conductor  and  the  driver  of  the  car 
as  witnesses,  and  they  testified  that  the  car  ran  off  the  track,  one 
wheel  inside  and  one  outside  of  the  track ;  that  they  with  others  left 
the  car  in  question ;  that  there  was  no  defect  in  the  car,  the  wheels, 
or  the  track;  that  the  car  was  going  about  five  miles  an  hour; 
that  when  they  lifted  the  fore  wheels  on  the  track,  everything  was 
right,  and  the  car  went  on ;  that  the  cars  went  over  this  place  just 
before  and  just  afterwards  without  trouble,  and  they  did  not  know 
what  made  the  car  run  off. 

At  the  close  of  plaintiff's  case  defendant  requested  a  ruling  that 
the  plaintiff  could  not  recover,  because  she  had  failed  to  show  negli- 
gence on  the  part  of  the  street  railway  company.  This  motion  was 
overruled.  The  railway  company  then  introduced  evidence  that  the 
road  where  the  accident  occurred  had  been  gone  pver  by  their 
superintendent  the  day  before  the  accident,  and  that  there  was  no 
defect  in  it ;  that  the  day  after  the  accident  he  saw  the  place  where  it 
occurred,  and  that  there  was  nothing  the  matter  with  the  road  then 
and  had  not  been  since.  The  railway  company  then  requested  the 
court  to  instruct  the  jury  as  follows : 

"The  plaintiff  received  her  accident  from  the  fact  of  the  car's  run- 
ning off  the  track  while  travelling  at  a  moderate  rate.  There  is  no 
evidence  that  the  car  was  out  of  order.  It  is  not  claimed  that  the 
driver  did  anything  wrong,  or  that  the  rails  were  before,  or  then,  or 
afterwards  out  of  order.  *  *  *  Under  these  circumstances  the 
plaintiff  cannot  recover.  That  there  was  no  evidence  of  any  negli- 
gence on  the  part  of  the  railway  company.  That  the  burden  of 
proof  is  upon  the  plaintiff  to  show  how  the  accident  happened,  and 
what  was  the  particular  negligence  that  caused  the  same ;  and  that, 

1.  Note  of  this  case  on  page  289,      cases  in  this  volume,  post, 

ante,  3.    Note  of  this  case  on  page  447 

2.  Reported  with  the  New  York      ante. 
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unless  the  plaintiffs  had  done  so  they  could  not  recover." 

The  trial  court  refused  to  so  instruct,  and  this  refusal  was  assigned 
as  error.  On  appeal  to  the  Supreme  Court  it  said :  "On  the  trial 
of  an  action  against  a  street  railway  corporation  for  injuring  a  pas- 
senger, proof  that  the  injury  was  caused  by  a  car's  running  off  the 
track  at  a  place  where  the  track  and  the  car  were  under  the  exclu- 
sive control  of  the  defendants  is  sufficient  to  charge  them  with  negli- 
gence, in  the  absence  of  any  evidence  that  the  accident  happened 
without  their  fault." 

In  the  light  of  the  foregoing  authorities  the  court  erred  in  giving 
the  instructions  complained  of. 

In  our  review  of  this  case  we  have  not  been  unmindful  of  the  sug- 
gestion of  the  counsel  for  defendant  in  error  that  the  trial   court 
cured  instruction  No.  3  complained  of  by  instructing  the  jury  of  his 
own  motion :    "A  train  of  cars,  similar  to  that  operated   by  the 
defendant,  is  presumed  to. stay  upon  the  track,  and   if  such   train 
should,  for  any  reason,  leave  the  track,  the  presumption  is  that  it 
left  the  track  through  some  fault  of  the  defendant."    It  is  not  neces- 
sary to  determine  now  whether  this  construction  conflicted  with  the 
ones  complained  of,  nor  whether  one  cured  the  other.    The  greatest 
difficulty  with  the  instruction  complained  of  lies  in  this:    "Unless 
the  jury  find  that  the  cause  of  the  accident  was  some  definite  and 
proven  defect  of  defendant's  road,  engine,  or  cars,  or  negligence  on 
the  part  of  the  defendant's  employees  in  operating  the  same,   and 
could  have  been  avoided  by  the  exercise  of  proper  care  in  inspection, 
repairing,  and  operation,  then  the  jury  will  find  for  the  defendant." 
Here  the  jury  were  told  in  effect  that  the  burden  was  on  the  plaintiff 
below  to  prove  the  cause  of  the  derailment.    This  is  not  the  rule. 
There  is  no  claim  by  anyone,  nor  is  there  a  word  of  evidence,  that 
Spellman  was  guilty  of  any  negligence  whatever.    The  transit  com- 
pany was  a  common  carrier  of  passengers.     Spellman  was  a  passen- 
ger on  its  train.    The  car  on  which  he  was  riding  was  derailed.     He 
alleged  he  was  injured  thereby,  and  there  was  evidence  to  support 
the  allegation.     He  alleged  that  the  derailment  of  the  car  was 
through  the  carrier's  negligence.    The  law  by  presumption  supplied 
that  proof  for  him.    This  was  enough.    The  burden  was  then  on 
the  carrier  to  rebut  this  presumption  of  negligence  by  showing  that 
it  was  produced  by  causes  wholly  beyond  its  control,  and  that  it  had 
not  been  guilty  of  the  slightest  negligence  contributing  thereto,  and 
that  by  the  exercise  of  the  utmost  human  care,  diligence,  and  fore- 
sight the  casualty  could  not  have  been  prevented. 
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The  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded with  instructions  to  the  court  below  to  grant  the  plaintiff 
in  error  a  new  trial.    Reversed  and  remanded.    All  concur. 


PASSENGER  ON  FOOTBOARD  OF  OPEN  STREET  CAR 
THROWN  OFF  BY  SUDDEN  JERK— EVIDENCE— NEG- 
LIGENCE —  INSTRUCTIONS— PRACTICE— JURORS.— 
In  an  action  to  recover  damages  for  injuries  to  a  passenger  sustained 
while  standing  on  footboard  of  open  street  car,  preparatory  to 
alighting  therefrom,  due  to  alleged  sudden  jerk  of  car,  plaintiff  re- 
covered judgment,  from  which  defendant  appealed.  The  Supreme 
Court  reviewed  the  case  at  length,  the  points  decided  being  stated  in 
the  syllabus  as  follows : 

"When  a  given  state  of  facts  is  such  that  reasonable  men  may 
fairly  differ  upon  the  question  as  to  whether  there  was  negligence 
or  not,  the  determination  of  the  matter  is  for  the  jury ;  but  where  the 
facts  are  such  that  all  reasonable  men  must  draw  the  same  conclu- 
sion from  them,  the  question  of  negligence  is  one  for  the  court. 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  and  authorities  in  sup- 
port of  this  rule,  collated  in  opinion,  followed  (1). 


1.  "This  is  the  settled  rule  and 
doctrine  of  this  court,  and  has  been 
many  times  announced,  as  will  be 
seen  from  the  following  cases:  Huff 
V.  Ames,  16  Neb.  139;  Johnson  v. 
Missouri  P.  R  Co.,  18  Neb.  690;  City 
of  Lincoln  v,  Gillilan,  18  Neb.  114; 
City  of  Plattsmouth  v,  Mitchell,  20 
Neb.  228;  Powers  v,  Craig,  22  Neb. 
621;  Orleans  Village  r.  Perry,  24 
Neb.  831;  Union  P.  R,  Co.  v.  Lee 
Sue,  26  Neb.  772;  Stevens  v.  Howe, 
28  Neb.  547;  Omaha  &R.V.  R.  Co. 
V.Clark,  35  Neb.  867;  Chicago,  B.  & 
Q.  R.  Co.  V.  Landauer,  36  Neb.  642, 
4  Am.  Neg.  Cas.  849;  Omaha  &  R. 
V.  R.  Co.  V,  Brady,  39  Neb.  27; 
Missouri  P.  R.  Co.  v,  Baier,  37  Neb. 
235,  4  Am.  Neg.  Cas.  874;  American 
Water  Works  Co.  v.  Dougherty,  37 
Neb.  373;  Union  P.  R.  Co.  v.  Porter, 
38  Neb.  226,  4  Am.  Neg.  Cas.  875. 
The  rule  is,  we  think,  just  and  rea- 
sonable, and  in  harmony  with  the 
genius  of  our  institutions  and  the 
weight  of  modem  judicial  authority. 
Louisville  &  N.  R.  Co.  v.  Crunk,  21 


N.  E.  Rep.  (Ind.)  31,  3  Am.  Neg. 
Cas.  229;  New  York,  P.  &  N.  R.  Co. 
V.  Coulbourn,  16  Atl.  Rep.  (Md.)  208, 
3  Am.  Neg.  Cas.  700;  Cumberiand 
Valley  R.  Co.  «/.  Maugans,  61  Md. 
53,  3  Am.  Neg.  Cas.  648;  Britton  v. 
Street  R.  Co.,  Grand  Rapids,  51  N. 
W.  Rep.  (Mich.)  276,  4  Am.  Neg. 
Cas.  123;  Lacas  v.  Detroit  City  R., 
52  N.  W.  Rep.  (Mich.)  745,  4  Am. 
Neg.  Cas.  138;  Strand  v.  Chicago  & 
W.  M.  R.  Co.,  31  N.  W.  Rep.  (Mich.) 
184,  4  Am.  Neg.  (3as.  70;  Beems  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  68  Iowa 
160;  Bowie  r.  Greenville  Street  R. 
Co.,  10  So.  Rep.  (Miss.)  574,  4  Am. 
Neg.  Cas.  317;  Ridenhour  v.  Kansas 
City  Cable  R.  Co.,  13  S.  W.  Rep. 
(Mo.)  889,  4  Am.  Neg.  Cas.  644; 
Buck  V.  People's  Street  R.,  8  S.  W. 
Rep.  (Mo.)  1090,  4  Am.  Neg. 'Cas. 
691 ;  Lent  v,  N.  Y.  Central  &  H.  R. 
R.  Co.,  24  N.  E.  Rep.  (N.  Y.)  653, 
6  Am.  Neg.  Cas.  315;  Central  Pas- 
senger R.  Co.  V,  Stevens,  22  S.  W. 
Rep.  (Ky.)  312;  Connolly  v.  City  of 
Waltham.  31  N.  E.  Rep.    (Mass.) 
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"Whether  alighting  from  a  moving  train  constitutes  negligence 
or  not  is  a  fact  to  be  determined  by  the  jury,  taking  into  considera- 
tion all  the  circumstances  in  evidence  in  the  case. 

"Negligence  is  a  failure  to  do  what  reasonable  and  prudent  per- 
sons would  ordinarily  have  done  under  the  circumstances  and  situa- 
tion, or  doing  what  reasonable  and  prudent  persons  under  the 
existing  circumstances  would  not  have  done. 

"Plaintiff  sued  the  defendant,  a  street  railway  company,  for 
damages  for  injuries  she  alleged  she  sustained  through  the  negli- 
gence of  defendant's  servants  while  a  passenger  on  its  cars.  'Die 
car  on  which  plaintiff  rode  was  an  open  one,  having  seats  crosswise, 
and  on  either  side  a  platform  on  which  persons  stepped  in  entering 
or  leaving  the  car.  At  the  end  of  each  seat  was  an  upright  pro- 
vided with  a  hand-hold.  Plaintiff  testified  that  on  entering  the  car 
she  informed  the  conductor  that  she  wished  to  alight  at  Cass  street, 
to  which  he  answered,  'Yes,  ma'am';  that  when  the  car  reached 
Cass  street  crossing  she  rang  the  bell,  the  gripman  applied  the  brake 
and  brought  the  car  almost  to  a  standstill ;  that  thinking  it  would 
stop  every  instant,  without  using  the  hand-hold,  she  stepped  onto 
the  platform,  preparatory  to  stepping  onto  the  street,  when  the  car 
came  to  a  full  stop,  and  while  in  that  position  and  seen  by  the  grip- 
man,  he  released  the  brake  and  suddenly  accelerated  the  car's  speed 
with  a  jerk,  which  threw  plaintiff  onto  the  street  Hrfd,  1,  whether 
plaintiff  was  guilty  of  contributory  negligence  in  stepping  onto  the 
platform  of  the  car  while  in  motion,  and  in  not  using  the  hand-holds 
on  the  uprights,  were  questions  of  fact  for  the  jury ;  2,  that  the  jury's 
finding  that  plaintiff  was  thrown  from  the  platform  by  the  cause  and 
in  the  manner  she  testified,  would  not  be  set  aside  as  not  supported 
by  the  evidence  because  two  witnesses  testified  that  she  stepped 
from  the  platform  onto  the  street,  nor  because  two  witnesses  swore 
there  was  no  sudden  acceleration  of  the  speed  of  the  car,  and  three 
witnesses  swore  that  they  did  not  observe  any  (1). 


302;  Finnegan  r.  Fall  River  Gas 
Works  Co.,  34  N.  E.  Rep.  (Mass.) 
523;  Washington  &  G.  R.  Co.  v.  Har- 
mon, 147  U.  S.  571,  7  Am.  Neg.  Cas. 
359;  Hobbol  v.  Chicago  Sugar  Re- 
fining Co.,  44  111.  App.  418;  Arkansas 
Telephone  Co.  v.  Ratteree,  21  S.  W. 
Rep.  (Ark.)  1050;  Brown  v.  Brooks, 
55  N.  W.  Rep.  (Wis.)  395;  Thomp- 
son V,  Flint  &  P.  M.  R.  Co.,  57  Mich. 
800;  Gay  nor  v.  Old  Colony  &  N.  R. 
Co.,  100  Mass.  208;  Marietta  &  C.  R, 
Co.  V.  Picksley,  24  Ohio  St  654;  Jam- 
ison V.  San  Jose  &  St.  C.  R.  (3o.,  55 
Cal.  593.  This  rule  has  received  the 
sanction  of  the  Supreme  Court  of 
the  United  States.  The  Grand  Trunk 
R.  Co.  V,  Ives,  144  U.  S.  408." 
1.    Killed  after  alighting  from 


street  car.-^OiLKBJ^  StrbbtR'yCo. 
V.  LOBHNEISSN,  Adm*z,  40  Neb.  87 
(1894),  was  an  action  for  damages 
for  death  of  plaintiffs  intestate,  who 
after  alighting  from  front  platform  of 
street  car,  was  struck  and  killed  by 
a  car  on  parallel  track.  There  was 
judgment  for  plaintiff  from  which  de- 
fendant appealed.  The  Supreme 
Court  in  reviewing  the  case  held  that 
it  is  the  settled  rule  in  this  State  tnat 
where  different  minds  may  reason- 
ably draw  different  inferences  from 
the  same  state  of  facts  as  to  whether 
such  facts  establish  negligence  or 
contributory  negligence,  the  question 
of  negligence  must  be  left  to  the  jury. 
Judgment  affirmed. 
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'This  court  will  not  weigh  conflicting  evidence  nor  pass  judgment 
upon  the  credibility  of  witnesses. 

"Such  expressions  as  'slight  negligence'  and  'slight  want  of  ordi- 
nary care'  should  never  be  used  in  instructions  to  juries,  as  such 
expressions  tend  to  obscure  and  confuse  what  should  be  stated  in 
plain  and  concise  language. 

^o  qualify  a  person  to  act  as  a  juror  he  should  not  only  be  un- 
biased and  unprejudiced  against  all  parties  to  the  suit»  but  he  should 
stand  indifferent  as  to  the  success  of  either  party  thereto ;  and  a 
person  called  as  a  juror  who  testifies  that  his  acquaintance  with  one 
of  the  parties  will  interfere  with  his  judgment  and  finding  in  the 
case  should  be  excused."  Judgment  aiHrmed.  Opinion  by  Rag  an, 
C.  John  I^.  Wbbstbr  appeared  for  plaintiff  in  error ;  Cowin  & 
McHuGH,  for  defendant  in  error.    Supreme  Courts  NebrcLska^  Janu- 

ary  Term,  1894.    Omaha  Street  Railway  Co.  ▼•  Craig,  39  Neb. 

601. 

BOY  FALLING  FROM  STEPS  OF  STREET  CAR— EVI- 
DENCE—NEGLIGENCE— DIRECTING  VERDICT  —  ER. 
ROR. — In  an  action  to  recover  damages  for  injuries  sustained  by 
a  boy  falling  from  steps  of  street  car  plaintiff  was  nonsuited,  but  on 
appeal  judgment  was  reversed.  The  facts  and  points  are  stated  in 
the  syllabus  as  follows : 

"It  is  not  such  negligence  for  a  passenger  to  stand  on  the  front 
steps  of  a  crowded  street  car  while  in  motior  as  will  per  se  prevent 
a  recovery  for  injuries  received  in  consequence  of  the  negligence  of 
persons  in  charge  thereof. 

"It  is  evidence  of  negligence  on  the  part  of  a  street  railway  com- 
pany to  carry  passengers  greatly  in  excess  of  the  seating  capacity 
of  its  trains,  and  permitting  them  to  stand  on  the  platforms  and  steps 
of  the  cars. 

"A  person  standing  on  the  steps  of  a  moving  street  car,  being 
unable  to  secure  a  seat  or  standing  room  within,  is  presumed  to  be 
there  with  the  consent  of  the  servants  in  charge  of  the  train. 

"Street  railway  companies  in  this  State  are  common  carriers,  and 
arc  presumptively  liable  for  the  concurrent  negligence  of  their  serv- 
ants and  third  persons  resulting  in  personal  injuries  to  passengers. 

"The  plaintiff,  a  lad  of  fourteen  years  of  age,  boarded  the  defend- 
ant's train  at  South  Omaha,  bound  for  the  city  of  Omaha.  When 
he  reached  the  train,  which  was  waiting  at  the  terminus  of  the  line, 
it  was  so  crowded  that  he  was  unable  to  get  inside,  but  secured 
standing  room  on  the  rear  platform  of  the  trailer.  When  the  first 
stop  was  made  four  blocks  distant  he  stepped  off  the  train  to  assist 
a  fellow  passenger  to  alight  and  was  unable  to  get  upon  the  plat- 
form again,  his  place  being  occupied  by  other  passengers.  He  went 
forward  immediately  and  secured  standing  room  on  the  front  step 
of  the  trailer,  holding  on  to  the  dash  board  and  to  the  iron  rail  at- 
tached to  the  car,  for  the  distance  of  a  block,  when  he  was  forced, 
by  the  pressure  of  the  other  passengers  on  the  platform,  to 
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relinquish  his  hold,  and  fell,  receiving  the  injuries  complained  oL 
There  was  evidence  tending  to  prove  that  the  pressure  which  forced 
him  off  the  train  was  occasioned  by  the  conductor  forcing  his  way 
through  the  crowd  while  engaged  in  collecting  fares.  Held^  that 
the  question  of  negligence  was  for  the  jury,  and  that  it  was  error  to 
direct  a  verdict  for  the  defendant."  Judgment  reversed.  Opinion  by 
Post,  J.  John  O.  Ybisbr  appeared  for  plaintiff  in  error ;  John 
L.  Wbbstbr,  for  defendant  in  error.     Supreme  Court,  Nebraska^ 

January  Term,  1895.    Pi^7  ▼«  Omaha  Street  Railway  Co.,  44 

Neb.  167. 

JUMPING  FROM  MOVING  TRAIN  TO  AVOID  DANGER 
—MENTAL  AND  BODILY  SUFFERING— DAMAGES.— 
The  plaintiff  jumped  from  a  moving  train  in  order  to  escape  a 
threatened  collision  with  a  runaway  freight  car  due  to  the  negli- 
gence of  the  defendant.  In  jumping  she  severely  injured  her  left 
ankle  and  was  unable  to  sleep  on  account  of  pain  for  seventy  hours, 
was  confined  to  her  bed  three  weeks,  and  unable  to  walk  without 
the  assistance  of  crutches  for  five  months.  A  surgeon  who  ex- 
amined the  injured  limb  the  following  day  testified  that  from  the 
crepitus  or  grating  sound  observable  on  moving  and  pressing  upon 
the  ankle  there  was  an  evident  fracture  of  the  astragalus  or  ankle 
bone.  At  the  time  of  the  trial  three  years  later  her  ankle  was  still 
enlarged  and  extremely  sensitive,  with  partial  anchylosis  or  perma- 
nent stiffness  of  the  joint,  and  evidence  tending  to  prove  that  such 
condition,  including  present  lameness,  would  be  of  long  duration 
and  probably  permanent.  Held^  that  a  verdict  of  $3,000  is  not  ex- 
cessive. On  the  question  of  damages  the  court  said  that  mental  or 
bodily  anguish  is  incapable  of  measurement  by  any  fixed  and  arbi- 
trary rule,  but  from  its  nature  must  depend  largely  upon  the  judg- 
ment of  the  jury,  based  upon  the  circumstances  of  the  particular  case. 
Judgment  for  plaintiff  for  $3,000,  rendered  in  the  District  Court  for 
Clay  County,  afhrmed.     Supreme  Court,  Nebraska,  January  Term^ 

iSps.     St.  Joseph  and  Grand  Island  Railroad  Company  y. 

Hedgre,  44  Neb.  448. 

STOCKMAN  INJURED— ERRONEOUS  INSTRUCTION 
AS  TO  PASSENGER. — A  shipper  of  cattle,  who,  for  the  purpose 
of  enabling  him  to  care  for  his  stock  in  transit,  receives  a  drover's 
pass,  is  not,  while  accompanying  his  stock,  entitled  to  all  the  rights 
and  privileges  of  an  ordinary  passenger  for  hire,  and  an  instruction 
to  the  contrary  effect  was  erroneous. 

DROVER'S  PASS— CONDITIONS.— One  who  ships  cattle 
and  undertakes,  upon  a  pass  given  him  for  that  purpose,  to  accom- 
pany and  care  for  his  stock  in  transit  does  so  under  the  implied 
conditions  that  he  will  submit  to  whatever  inconveniences  are  neces- 
sarily incident  to  his  undertaking. 

NEGLIGENCE  FOR  JURY.— In  an  action  for  damages  for 
injuries  inflicted  by  an  engine  upon  a  shipper  of  live  stock,  who  was 
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accompanying  and  caring  for  such  stock  under  the  arrangement 
above  indicated,  the  question  of  the  existence  of  negligence,  such 
as  would  5rive  rise  to  a  cause  of  action,  or  of  such  contributory  negli- 
gence as  would  defeat  it,  is  one  of  fact  to  be  determined  by  the  jury. 
Judgment  for  plaintiff  for  $5,000  in  the  District  Court  of  Valley 
County  reversed.    Supreme  Courts  Nebraska^  January  Term,  iSp6. 

Omalia  and  RepubUean  Valley  Railway  Company  v.  Crow, 

47  Neb.  84. 

STOCKMAN  INJURED— FREE  PASS— RAILROAD  LIA- 
BLE. — A  shipper  of  live  stock  who  receives  from  the  railroad  com- 
pany -undertaking  the  transportation  of  such  stock  a  free  pass,  to 
enable  him  to  care  for  his  stock  in  transit,  assumes  such  risks  and 
inconveniences  as  necessarily  attend  upon  caring  for  such  stock,  and, 
modified  accordingly,  the  liability  of  the  railroad  company  to  such 
shipper  for  personal  injuries  by  him  sustained,  by  reason  of  the 
negligence  of  its  employees,  is  that  of  a  common  carrier  for  hire. 
Judgment  for  plaintiff  for  $2,500,  in  the  District  Court,  Otoe  County, 
affirmed.      Supreme    Court,    NebrcLska,    September    Term,    i8p6, 

lissonri  Paeifle  Railway  Company  v.  lletken,  49  Neb.  130. 

INJURED  ON  TRACK— FALLING  INTO  HOLE  ON 
WAY  TO  BOARD  TRAIN— USE  OF  TRACK  BY  ANOTHER 
RAILROAD— LIABILITY.— The  facts  in  Mupch  v.  The  Con- 
eord  Railroad  Corporation,  29  N.  H.  9  (1864),  are  as  follows : 
"The  Concord  Railroad  Corporation  was  summoned  to  answer 
Harvey  Murch,  of,  etc.,  in  a  plea  of  the  case,  for  that  the  defendants, 
at  the  time  of  committing  the  grievances  hereinafter  mentioned  and 
before,  were  and  now  are  the  owners  and  proprietors  of  a  certain 
railroad,  called  the  Concord  Railroad,  for  the  conveyance  of  pas- 
sengers in  the  cars  of  the  said  Conco-d  Railroad  Corporation,  and 
in  the  cars  of  such  other  railroad  corporations  as  the  defendants 
permit  to  use  their  railroad  for  that  purpose,  and  were  then  and  now 
are,  bound  by  law  to  have  their  said  railroad  so  constructed  and  kept 
in  such  a  state  of  repair,  that  all  persons  may,  to  be  conveyed  as  pas- 
sengers as  aforesaid,  safely  go  to  and  get  into  the  cars  of  the  said 
Concord  Railroad  Corporation,  and  into  the  cars  of  such  other 
railroad  corporations  as  are  rightfully  in  the  use  of  the  said  Concord 
Railroad,  for  the  purpose  aforesaid,  at  all  such  places  as  the  said 
Concord  Railroad  Corporation,  or  such  other  railroad  corporations 
as  are  in  the  rightful  use  of  said  Concord  Railroad  for  the  purpose 
aforesaid,  by  permission  of  said  Concord  Railroad  Corporation,  re- 
ceive and  take  in  persons,  to  be  conveyed  as  passengers  as  aforesaid, 
and  for  that,  at  tfte  time  of  committing  the  grievances  hereinafter 
mentioned,  and  before  and  since,  a  certain  other  railroad  corporation, 
called  the  Northern  Railroad,  were  in  the  rightful  use  of  said  Concord 
Railroad,  by  permission  of  the  said  Concord  Railroad  Corporation, 
for  the  carriage  and  conveyance  of  passengers  in  the  cars  of  the  said 
Northern  Railroad,  and  for  that,  on  the  16th  day  of  November,  A. 
D.  1849,  the  said  Northern  Railroad,  by  request  of  the  plaintiff, 
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agreed  to  convey  him,  a  passenger  in  the  cars  of  the  said  Northern 
Railroad,  from  Concord,  in,  etc.,  to  Franklin,  in,  etc.,  for  a  certain 
price,  to  be  paid  to  the  said  Northern  Railroad,  and  on  said  16th» 
etc.,  the  cars  of  the  said  Northern  Railroad,  in  which  the  said  North- 
em  Railroad  had  agreed  as  aforesaid  to  convey  the  plaintiff,  as  a 
passenger  as  aforesaid,  were  standing  on  the  said  Concord  Railroad, 
by  and  below  the  freight  depot  of  the  said  Concord  Railroad  Cor- 
poration, at,  etc.,  a  place  where  the  said  Northern  Railroad,  by  per- 
mission of  said  Concord  Railroad  Corporation,  took  in  and  received 
passengers,  to  be  conveyed  in  the  cars  of  the  said  Northern  Rail- 
road ;  and  the  plaintiff,  while  the  said  cars  of  the  said  Northern  Rail- 
road were  standing  on  the  said  Concord  Railroad,  at  the  place  afore- 
said, by  request  of  the  said  Northern  Railroad,  as  it  was  necessary 
for  him  to  do,  went  on  to  the  said  Concord  Railroad,  at  the  place 
where  the  said  cars  of  the  said  Northern  Railroad  were  standing  as 
aforesaid,  and  by  the  side  of  the  cars  of  the  said  Northern  Railroad, 
fdr  the  purpose  of  getting  into  the  same,  to  be  conveyed  as  a  pas- 
senger as  aforesaid,  from  said  Concord  to  said  Franklin.  Yet  the 
railroad  of  the  said  Concord  Railroad  Corporation  was  not  so  con- 
structed and  in  such  a  state  of  repair,  at  said  place,  that  the  plaintiff 
could  safely  go  to  and  get  into  the  said  cars  of  the  said  Northern 
Railroad  as  aforesaid,  but,  on  the  contrary,  was  so  constructed  and 
in  such  a  state  of  repair,  by  reason  of  holes  or  openings  left  in  the 
said  Concord  Railroad,  where  the  track  of  the  same  crossed  over 
and  above  a  highway,  where  the  said  cars  of  the  Northern  Railroad 
were  standing  as  aforesaid,  and  where  the  said  plaintiff  was  going  on 
said  Concord  Railroad  as  aforesaid,  to  get  into  the  cars  of  the  said 
Northern  Railroad  as  aforesaid,  to  be  conveyed  as  a  passenger  there- 
in as  aforesaid,  that  the  plaintiff,  in  going  on  said  Concord  Railroad 
as  aforesaid,  at  the  place  aforesaid,  and  for  the  purpose  aforesaid, 
fell  into  and  down  one  of  the  said  holes  or  openings  in  the  said 
Concord  Railroad,  a  great  distance,  to  wit,  the  distance  of  fifteen 
feet,  and  the  body  of  the  plaintiff  was  thereby  then  and  there  greatly 
bruised  and  wounded,  and  his  bones  badly  broken,  and  several  c>f 
his  teeth,  to  wit,  six  teeth  of  the  plaintiff,  were  broken  and  knocked 
out,  and  the  plaintiff  in  consequence  thereof  suffered  great  pain  of 
body  and  anguish  of  mind,  and  was  unable  for  a  long  space  of  time, 
to  wit,  from  said  time  hitherto,  to  transact  and  perform  his  necessary 
labor  and  business,  and  was  and  has  b^en  put  to  great  expense  for 
medicine,  nursing  and  attendance  for  himself,  and  has  expended 
large  sums  of  money  therefor,  to  wit,  etc.,  all  which,  etc. 

"Plea,  the  general  issue. 

"It  appeared  in  evidence  that  on  the  evening  of  the  16th  of  No- 
vember, 1849,  one  of  the  conductors  of  the  freight  trains  on  the 
Northern  Railroad,  agreed  to  take  the  plaintiff  upon  his  train,  which 
was  to  leave  Concord  about  two  o'clock  the  next  morning,  and  con- 
vey him  to  Franklin.  The  train  was  then  standing  upon  the  Concord 
Railroad  track,  about  1,200  feet  from  the  place  of  connection  be- 
tween the  Concord  Railroad  and  the  Northern  Railroad,  and  upon 
that  portion  of  the  track  of  the  Concord  Railroad,  where  the  North- 
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em  freight  train  is  generally  left  by  the  Concord  road,  when  brought 
from  Manchester  and  places  south,  to  Concord,  to  be  taken  from 
thence  over  the  Northern  road. 

"The  Concord  Railroad  track  was  made  over  a  passway,  about 
1,000  feet  south  of  the  passenger  depot,  and  200  feet  south  of  the 
freight  depot  at  Concord.  This  passway  was  45  feet  one  way  and 
17  the  other,  and  12  feet  deep.  Stringers  were  laid  across  it,  and 
crosswise  of  them  were  placed  sleepers  20  to  30  inches  apart,  and 
upon  the  sleepers  were  laid  the  rails  of  the  road.  The  freight  train 
extended  over  this  passway,  the  larger  part  and  head  of  the  train 
being  above  the  passway. 

"On  the  next  morning,  before  two  o'clock,  it  being  then  dark,  the 
plaintiff,  going  to  take  passage  on  the  train,  according  to  the  agree- 
ment with  the  conductor,  walked  along  to  the  Passumpsic  train, 
which  was  attached  to  the  lower  end  of  the  Northern  train,  and  in- 
quired of  the  Passumpsic  conductor  where  the  Northern  conductor 
was,  and  on  being  informed  that  he  was  at  the  head  of  his  train, 
passed  up  towards  the  head  of  the  Northern  train,  and  on  coming 
to  the  passway,  fell  through  it,  between  the  sleepers,  down  upon  the 
highway  below.  By  the  fall  his  lips  were  cut,  two  of  his  teeth  broken, 
his  head  severely  bruised,  and  he  was  also  otherwise  injured. 

"In  regard  to  the  manner  in  which  the  passway  was  made,  J.  A. 
Weston  testified  that  he  was  assistant  engineer  on  the  Concord  Rail- 
road, at  the  time  the  passway  was  made,  and  that  he  recollected  a 
conversation  as  to  the  manner  in  which  it  was  left,  and  that  the  chief 
engineer  and  superintendent  stated  that  the  object  in  leaving  the 
passway  open  was  to  keep  cattle  from  g^ing  down  upon  the  road ; 
that  the  cattle  guards  on  the  road  are  built  in  the  same  way,  only 
that  they  are  smaller.  It  appeared  that  since  this  accident  the  cor- 
poration have  caused  the  passway  to  be  covered  with  plank. 

"At  the  time  of  the  accident  there  was  a  business  connection  be- 
tween the  Concord  and  Northern  roads,  by  contract  between  them, 
which  contract  related  to  passengers  and  freight,  passing  from  sta- 
tions on  the  Northern  road  to  stations  below  Concord,  on  the  Con- 
cord road,  and  on  roads  below,  in  which  the  Northern  and  Concord 
roads  had  a  joint  interest,  and  each  received  a  portion  of  the  tariff. 
But  there  was  no  contract  between  them,  in  respect  to  passengers 
going  upon  the  Northern  road  above,  starting  from  Concord  and 
stopping  at  Concord.  On  the  arrival  of  the  Northern  trains  at  Con- 
cord, the  Concord  road  took  the  trains  over  their  road  south,  and 
also  returned  them  from  the  south  to  Concord,  where  the  Northern 
road  took  them  themselves  over  their  own  road.  The  freight  train 
of  the  Northern  road  upon  which  the  plaintiff  was  to  go,  was  upon 
the  Concord  track,  in  accordance  with  the  terms  of  agreement  be- 
tween the  two  corporations. 

"There  was  no  evidence  that  any  passengers  had  ever  taken  a 
passage  on  the  Northern  train  at  or  below  the  passway. 

"It  appeared  that  both  roads  had  been  in  the  habit  of  occasionally 
transporting  some  passengers  upon  the  freight  trains,  when  they 
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were  anxious  to  go ;  but  some  of  the  conductors  were  directed  not 
to  permit  it,  except  in  cases  of  necessity.  They  were  also  directed 
to  state  to  the  passengers  that  if  they  went  upon  the  freight  trains, 
it  must  be  at  their  own  risk.  Sometimes  this  information  was  com- 
municated to  the  passengers,  and  sometimes  it  was  not.  No  state- 
ment of  the  kind  was  made  to  the  plaintiff,  nor  had  the  conductor 
of  the  Northern  road,  who  had  charge  of  the  train  at  this  time,  re- 
ceived any  such  instructions. 

"It  appeared  that  the  passengers  on  the  freight  trains  paid  the 
same  fare  as  on  the  passenger  trains,  for  which  the  conductors  ac- 
counted to  the  road.  It  also  appeared  that  the  passengers  some- 
times bought  tickets  when  they  went  on  the  freight  trains. 

"The  counsel  for  the  defendants  contended  that  the  evidence  did 
not  sustain  the  declaration.  The  court  directed  a  verdict  for  the 
defendants,  on  which  it  was  agreed  that  judgment  should  be  entered, 
or  the  verdict  set  aside  and  judgment  entered  for  such  damages  as 
might  be  assessed  by  the  Superior  Court,  an  auditor  or  a  jury,  as 
the  plaintiff  might  elect,  according  as  the  opinion  of  the  Superior 
Court  should  be  upon  the  whole  case." 

The  Superior  Court  (per  Bei*i*,J.)  discussed  the  case  fully,  the 
points  decided  being  as  follows : 

"A  railroad  company,  by  giving  permission  to  another  railroad 
company  to  use  a  part  of  their  track,  do  not  bind  themselves  to 
make  their  track  safe,  nor  to  put  it  in  repair,  nor  to  make  any  change 
in  its  existing  state. 

"Such  a  company,  by  contracting  to  let  to  another  company  the 
use  of  their  track,  are  under  no  duty  to  the  passengers  of  the  other 
railroad.  The  claim  of  such  passenger,  if  injured,  is  on  the  com- 
pany with  whom  he  contracts. 

"If  a  railroad  is  a  public  highway,  the  owners  are  liable,  like 
towns,  for  all  injuries  sustained  from  defects  in  their  road,  by  per- 
sons travelling,  either  on  foot  or  in  their  own  carriages,  or  in  those 
of  other  persons. 

"A  railroad,  as  such,  is  not  necessarily  a  public  highway.  If  a 
party's  rights  depend  on  the  fact  that  such  road  is  a  public  highway, 
that  fact  must  be  alleged. 

"The  owners  of  railroads  which  are  public  highways  are  bound  to 
make  such  landing^  or  places  of  access  to  their  roads,  as  are  neces- 
sary for  the  public  accommodation,  and  to  keep  them  in  a  suitable 
and  safe  state  for  the  accommodation  of  the  persons  who  may  be 
reasonably  expected  to  use  them.  They  are  not  bound  to  do  any- 
thing where  no  passing  can  be  reasonably  expected. 

"Railroad  companies,  though  they  are  carriers  of  passengers  by 
their  passenger  trains,  are  not  to  be  regarded  as  common  carriers  of 
passengers  by  their  freight  trains,  unless  they  make  it  an  habitual 
business. 

"In  an  action  upon  the  case  for  negligence,  the  plaintiff  cannot 
recover,  if  his  own  negligence  has,  in  any  degree,  contributed  to 
cause  his  injury."    Upon  the  facts  presented  it  was  hdd  that  an 
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action  could  not  be  maintained,  and  judgment  was  rendered  for  de- 
fendants. W.  H.  Bartlbtt  (with  whom  was  Pb&lby),  appeared 
for  plaintifis ;  Gbokgb  &  P06TK&  (with  whom  was  QoTNcy),  for 
defendants. 

DERAILMENT  OF  TRAIN— CARRIERS— ERRONEOUS 
INSTRUCTION— EXEMPLARY  DAMAGES.— In  Taylor  v. 
Grand  Trunk  Railway  Company,  48  N.  H.  304  (1869),  an  ac- 
tion for  damages  for  injuries  sustained  by  the  car  on  which  plaintiff 
was  travelling  being  overturned,  due  to  alleged  defective  rail,  plain- 
tiff recovered  judgment  for  $1,358.50,  being  actual  damages,  $500, 
and  exemplary  damages,  $858.50.  Defendants  moved  to  set  aside 
verdict  on  ground  of  erroneous  rulings  and  excessive  damages. 
The  Supreme  Court,  after  discussing  the  question  as  to  competency 
of  testimony  of  parties  in  interest,  reviewed  at  some  length  the 
duties  of  carriers,  citing  many  authorities,  and  ruled  to  the  following 
effect: 

"Common  carriers  of  passengers  are  bound  to  the  exercise  of  the 
utmost  care  and  diligence  of  very  cautious  persons,  and  are  respon- 
sible for  any,  even  the  smallest  negligence. 

"The  standard  of  care  and  diligence  required  of  a  railroad  in 
canying  passengers  does  not  depend  upon  its  pecuniary  condition 
or  the  amount  of  its  revenues,  but  it  is  bound  to  provide  a  track, 
rolling  stock,  and  all  other  agencies  suited  to  the  nature  and  extent 
of  the  business  it  assumes  to  do. 

"A  direction  to  the  jury  that  a  railroad  must  use  such  a  degree  of 
care  as  is  practicable,  short  of  incurring  an  expense  which  would 
render  it  altogether  impossible  to  continue  the  business,  is  erroneous 
and  calculated  to  mislead  the  jury. 

"When  an  injury  upon  a  railroad  is  caused  by  the  gross  negli- 
gence of  the  corporation,  the  jury  may,  if  they  &ink  proper,  award 
exemplary  damages."  Judgment  for  plaintiff  was  reversed  on  the 
ground  of  erroneous  instructions  as  to  gross  negligence.  Opinion 
by  Bbllows,  J.  (The  question  of  awarding  exemplary  damages 
was  reviewed  at  length,  many  authorities  being  cited.)  Whiddbn& 
Haywood  and  Ray  &  Ladd  appeared  for  plaintiff;  Flbtchbr  & 
Bingham,  for  defendants. 

PERSON  KILLED  BY  TRAIN  WHILE  WALKING 
ALONG  TRACK— CONTRIBUTORY  NEGLIGENCE.  —  In 
State  v.  Grand  Trunk  Railway,  65  N.  H.  663  (1884),  an  action, 
under  the  statute,  for  negligent  killing  by  defendant  of  a  person  who 
was  struck  by  a  train  while  walking  along  the  track  for  the  purpose 
of  getting  aboard,  said  person  having  been  warned  and  knowing  the 
danger  thereof,  it  was  held  that  the  evidence  showed  carelessness  of 
deceased,  and  verdict  should  have  been  directed  for  defendant. 
Judgment  for  defendant. 

FAILURE  TO  PROVIDE  ACCOMMODATIONS  FOR 
PUBLIC  AT  RAILROAD  STATIONS.— Boothby  v.  Grand 
Trunk  Railway,  66  N.  H.  342  (1890),  action  for  damages  for 
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injuries  to  a  passenger  received  by  reason  of  defendants'  failure  to 
keep  its  depot  reasonably  sufficient  for  accommodation  of  the 
public,  whereby  plaintiff  contracted  a  cold  from  exposure  to  the 
weather  while  waiting  for  a  train.  Defendants  moved  for  direction 
of  verdict  in  their  favor,  and  being  denied,  excepted.  The  Supreme 
Cotut  overruled  the  defendants'  exceptions,  holding  that  whether 
the  facilities  furnished  were  reasonably  sufficient  was  a  question  of 
fact,  as  was  also  the  question  whether  defendants'  negligence  was 
the  proximate  cause  of  plaintiff's  injury.  Railway  corporations  are 
bound  to  provide  stations  and  reasonable  accommodation  for  the 
public,  and  if,  through  bilure  to  furnish  such,  a  person  is  injured, 
the  railways  are  liable. 

PERSON  FALLING  ON  STATION  PLATFORM— NON- 
SUIT.— In  Connor  ▼•  Concord  and   Montreal  Railroad,  67 

N.  H.  311  (1892),  the  facts  of  the  case  are  stated  in  the  opinion  of 
CULRKt  J.,  as  follows :  ''The  plaintiff,  who  was  a  passenger  from 
Concord  to  Laconia  on  the  defendants'  train,  arriving  between 
twelve  and  half  past  twelve  o'clock,  went  to  a  millinery  store  and 
transacted  some  business,  then  returned  to  the  depot  to  meet  a 
friend  expected  on  the  train  from  Alton  Bay.  The  train  arrived  at 
twenty-five  minutes  past  one,  and  the  friend  did  not  come.  The 
plaintiff,  after  speaking  to  the  conductor,  who  was  standing  by  the 
steps  of  the  passenger  car  next  to  the  baggage  car,  turned  togodown 
town  again,  seeing  the  baggage  master  standing  by  his  truck  by  the 
baggage  car  a  few  feet  from  her,  waiting  to  receive  the  baggage  as 
it  was  passed  out  to  him.  The  width  of  the  platform  was  thirteen 
feet  and  four  inches,  and  the  truck  did  not  exceed  three  feet  in  width. 
The  plaintiff  walked  rapidly  along  looking  straight  ahead ;  and  as 
she  came  opposite  the  baggage  master  as  he  was  receiving  a  piece 
of  beef  from  the  car,  he  stepped  back,  and  she  tripped  over  his  foot 
and  fell  forward  on  the  platform,  receiving  severe  injuries.  The 
l>^ifgag^  master  was  attending  to  his  work,  and  did  not  notice  the 
plaintiff  until  the  accident  happened.  The  plaintiff  claims  to  re- 
cover damages  of  the  railroad  on  the  ground  that  her  injuries  were 
caused  by  the  negligence  of  the  baggage  master,  and  produces  evi- 
dence of  the  foregoing  facts  to  sustain  her  action.  The  evidence  is 
insufficient.  It  shows  that  the  baggage  master  was  attending  to  his 
duties  in  the  ordinary  place  and  manner,  with  no  knowledge  of  the 
presence  of  the  plaintiff  until  the  accident  happened.  Eight  or  ten 
feet  of  the  platform  between  him  and  the  depot  was  unobstructed, 
leaving  ample  room  for  the  plaintiff  to  pass  without  hindrance ;  and 
no  negligence  on  his  part  is  shown.  The  raising  of  the  foot  against 
which  she  tripped  and  fell  was  the  natural  movement  to  sustain  the 
poise  of  the  body,  as  he  reached  forward  to  take  the  beef  from  the 
car,  and  is  no  evidence  of  negligence.  He  was  in  no  fault  for  the 
accident,  and  the  railroad  is  not  chargeable.  A  nonsuit  was  prop- 
erly ordered."    Exceptions  overruled. 
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SICK  PASSENGER  INJURED  WHILE  PREPARING  TO 
ALIGHT  FROM  TRAIN— VIOLENT  JERK  OF  TRAIN- 
DEATH  FROM  INJURIES.— In  Emery,  Adrn'r*  ▼•  Boston  ft 
Halne  Railroad,  67  N.  H.  434  (1893),  action  for  damages  for  in- 
juries sustained  by  a  sick  passenger,  whose  death  resulted  there- 
from, due  to  violent  jerk  of  train  fr<Mn  which  she  was  getting  ready 
to  alight,  it  was  held  that  a  motion  for  nonsuit  was  properly  denied. 
The  violent  and  unusual  backward  jerk  of  the  car,  without  notice 
or  warning  to  the  passengers,  after  the  train  had  stopped  at  the 
station  and  the  deceased  was  getting  ready  to  leave  the  car  in  the 
usual  manner,  afforded  competent  evidence  tending  to  show  negli- 
gence on  the  part  of  the  defendants,  and  was  sufficient  to  authorize 
the  plaintiff  to  go  to  the  jury. 


ACKERSON  V.  THE  ERIE  RAILWAY  CO. 

Supreme  Court,  New  Jersey ^  June  Term,  i86j. 
[Reported  in  32  N.  J.  Law,  254.] 

DERAILMENT  OF  TRAIN— MISPLACEMENT  OF  SWITCH- 
RULES  AND  REGULATIONS— PUNITIVE  DAMAGES.— In  an 
action  to  recover  damages  for  injuries  sustained  by  reason  of  derailment 
of  the  train  on  which  plaintiff  was  a  passenger,  due  to  misplacement  of 
a  switch,  it  was  held  that  where  a  railroad  company  adopts  all  rules  and 
regulations  needful  for  the  safety  of  the  passengers  and  employs  com- 
petent agents  whose  duty  it  is  to  see  that  these  rules  and  regulations  are 
observed  the  company,  in  case  of  injury  to  the  passengers,  happening 
by  reason  of  the  failure  of  the  agents  to  perform  this  duty,  cannot  be 
held  liable  for  punitive  damages,  but  where  the  company  itself  is  in  fault 
it  may  be  justly  held  liable  for  smart  money. 

In  casb.      On  rule  to  show  cause,  etc. 

Plaintiff  recovered  judgment  for  $8,500,  from  which  defendant  ap- 
pealed. The  facts  sufficiently  appear  in  the  opinion.  Judgment 
modified. 

I.  W.  ScuDDBR  and  J.  F.  Randolph,  for  the  rule. 

A.  B.  Woodruff,  contra. 

Dalrimple,  J. — On  the  sixth  day  of  November,  1864,  the  plain- 
tiff, while  a  passenger  in  the  cars  of  the  defendants,  received  a  per- 
sonal injury,  for  which  he  brings  this  suit.  The  cars  were  thrown 
from  the  track  at  Callicoon,  in  the  State  of  New  York,  by  the  mis- 
placement of  the  switch  there.  The  plaintiff's  injuries  were  serious 
and  permanent.  The  cause  was  tried  at  the  Passaic  Circuit,  and  a 
verdict  rendered  for  the  plaintiff  for  eight  thousand  five  hundred 
dollars.  A  rule  to  show  cause  was  granted,  on  motion  of  the  de- 
fendants.   They  complain  that  the  damages  awarded  are  excessive. 
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On  this  ground  alone  the  court  is  asked  to  set  aside  the  verdict.  No 
error  in  the  rulings  of  the  judge  before  whom  the  cause  was  tried, 
is  alleged. 

It  appeared  on  the  trial,  that  the  defendants  had  adopted  all  need- 
ful ruks  and  regulations  for  the  running  of  their  trains,  and  had 
employed  competent  persons  as  tenders  of  the  switch  at  which  the 
accident  occurred.    No  care  or  caution  required  for  the  safety  of 
the  passengers  had  been  omitted  by  the  company.    Through  the 
carelessness  and  disobedience  of  their  agents  the  accident  happened. 
After  a  careful  review  of  the  testimony,  I  have  come  to  the  conclu- 
sion that  the  verdict  cannot  be  supported,  except  upon  the  ground 
that  the  plaintiflF  is  entitled  to  vindictive  damages.    The  ruling  of 
the  judge  at  the  trial,  was  that  the  case  was  not  one  that  authorized 
a  verdict  for  more  damages  than  were  actually  sustained.    I  am 
satisfied  that  this  ruling  was  correct,  inasmuch  as  there  was  no  at- 
tempt to  prove  any  neglect  of  the  company,  as  contradistinguished 
from  its  subordinate  agents.    In  fact,  the  only  fault  or  negligence 
complained  of  was  that  of  the  employee  of  the  company.    Where  a 
railroad  company  adopts  all  rules  and  regulations  needful  for  the 
safety  of  the  passengers,  and  employs  competent  agents^  whose  duty 
it  is  to  see  that  these  rules  and  regulations  are  observed,  I  do  not 
think  that  the  company,  in  case  of  injury  to  the  passengers,  hap- 
pening by  reason  of  the  failure  of  the  agent  to  perform  this  duty, 
can  be  held  liable  for  punitive  damages.    If,  however,  the  company, 
as  such,  is  in  fault,  a  different  rule  applies.    The  company,  for  its 
own  carelessness,  may  be  justly  held  liable  for  smart  money.    This 
rule  does  not  prevail  where  the  carelessness  is  only  that  of  a  sub- 
ordinate  agent.    There  is  no  justice   in   punishing  the   company 
after  it  has  done  all  in  its  power  to  prevent'  injury.    The  agent,  if 
guilty  of  negligence,  may  in  certain  cases  be  proceeded  against  by 
indictment.    I  cannot  jrield  to  the  argument,  so  earnestly  urged  by 
the  counsel  of  the  plaintifl,  that  by  construction  of  law,  the  com- 
pany is  guilty  of  gross  negligence  whenever  its  agent  is,  and  is. 
therefore,  to  be  treated  the  same  as  if  through  its  own  gross  negli- 
gence the  injury  happened.    I  think  the  verdict  was  against  the 
charge  of  the  court,  in  that  it  is  to  some  extent,  at  least,  for  punitive 
damages.    Full  compensation  to  the  plaintiff,  for  all  real  loss,  pres- 
ent and  prospective,  was  the  proper  measure  of  damages.    That  hav- 
ing been  exceeded,  the  verdict  should  be  set  aside  and  a  new  trial 
awarded.     If,  however,  the  plaintiff  will  remit  the  excess  of  the 
verdict  above  the  sum  of  $6,500,  let  judgment  be  entered  thereon  for 
that  amount,  at  any  time  during  the  present  term. 

[The  plaintiff  remitted  the  excess.] 
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NORTH   HUDSON   COUNTY   RAILWAY 

COMPANY  V.  MAY. 

Supreme  Courts  New  Jersey ^  June  Term,  1886. 

[Reported  in  19  Vr.  (48  N.  J.  Law)  401.] 

WITNESS — PARTY. — It  was  not  error  to  admit  plaintiff  as  a  witness  in 
an  action  brought  by  him  for  damages  for  injuries  received  by  reason  of 
negligence  of  defendant  in  management  of  its  street  car. 

STANDING  ON  FRONT  PLATFORM  OF  STREET  CAR— SUDDEN 
START— NEGLIGENCE.— Where  plaintiff  was  standing  on  the  front 
platform  of  one  of  defendant's  street  cars,  there  not  being  room  inside 
the  car,  and  was  thrown  off  by  the  sudden  starting  of  the  car,  and  it 
was  proved  that  the  driver  was  negligent  in  starting  up  the  horses,  and 
there  was  no  evidence  of  negligence  on  part  of  plaintiff  the  trial  court 
properly  refused  to  nonsuit  (1). 

On  brsor    to  the  Hudson  Circuit.    The  facts  appear  in  the 
opinion.    Judgment  affirmed. 
J.  C.  Bbsson  and  J.  B.  VrbdbnburgHi  for  plaintiff  in  error. 
M.  T.  Nbwboi,d,  for  defendant  in  error. 


1.  The  Court  of  Errors  and  Ap- 
peals reversed  the  judgment  of  the 
Supreme  Court  In  reviewing  the 
facts  the  court  said:  "The  testimony 
most  favorable  to  the  plaintiff  tends 
to  prove  that  on  September  1st,  1884, 
toward  evening,  John  May  stpod 
smoking  on  the  right  side  of  the 
front  platform  of  a  horse  car  belong- 
ing to  the  defendant.  He  was  di- 
rectly behind  the  brake,  facing  it, 
with  his  back  against  the  front  of  the 
car,  and  holding  the  hand  rail  behind 
him  with  his  left  hand.  He  was 
about  thirty-five  years  of  age,  in  good 
Health,  and  accustomed  to  ride  on 
the  platform  of  cars,  and  had  taken 
the  position  above  described  when 
he  boarded  the  car,  a  few  moments 
before  the  accident  The  car  was 
fall  of  passengers,  five  or  six  of  them 
being  on  the  front  platform,  and  was 
drawn  by  two  horses.  The  track  was 
straight  and  the  grade  about  level. 


Under  these  circumstances,  the 
driver  stopped,  or  almost  stopped, 
the  car  for  a  lady  to  alight,  and  when 
she  was  off  he  whipped  up  his  horses, 
and  although  Mr.  May  saw  that  done, 
yet  not  being  prepared  for  it,  as  he 
says,  the  sudden  jerk  threw  him  off 
the  platform  and  he  was  injured.  The 
question  is  whether  this  testimony  in- 
dicates, directly  or  inierentially,  any 
negligence  on  the  part  of  the  com- 
pany's driver.  Certainly,  it  is  not  im- 
proper to  whip  up  a  pair  of  horses 
when  they  are  required  to  start  a  car 
loaded  with  people,  unless  there  is 
something  extraordinary  about  either 
the  horses  or  the  whipping.  Nothing 
extraordinary  is  asserted  by  the  wit- 
nesses, but  it  is  claimed  that  some- 
thing of  the  kind  may  be  inferred 
from,  the  other  statements  that  the  car 
gave  a  sudden  jerk  and  Mr.  May  was 
thrown  off."  After  discussing  the 
evidence  on  this  point  and  holding 
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Parker,  J. — John  May  brought  suit  against  the  North  Hudson 
County  Railway  Company  for  damages  resulting  from  pers(Mial  in- 
juries received  by  him,  caused  by  the  aUeged  negligence  of  said 
company.  The  trial  resulted  in  a  verdict  for  the  plaintiff,  and  judg- 
ment was  entered  thereon. 

The  first  error  assigned  is,  that  the  court  admitted  the  plaintiff 
below  to  be  sworn  and  give  evidence  in  the  cause.  It  is  contended 
that  the  plaintiff  in  error,  a  corporation  aggregate,  being  only  an 
artificial  person,  incapable  of  speaking  and  giving  testimony,  the 
opposing  party  cannot  be  permitted  to  testify,  because  of  the  provi- 
sion of  the  statute  which  provides  that  no  party  shall  be  sworn  where 
the  opposite  party  is  prohibited  by  any  legal  disability  from  being 
sworn  as  a  witness. 

It  is  true  that  a  corporation  is  an  artificial  being,  invisible  and 
intangible,  but  it  is  a  collection  of  individuals  united  in  one  body, 
acting  and  speaking  through  its  of&cers  and  agents.  Since  the  law 
which  enacts  that  interest  in  the  event  shall  not  disqualify  a  witness, 
the  officers  and  agents  as  well  as  stockholders,  are  admitted  to  testify. 
So  long  as  they  are  admitted  as  witnesses,  the  corporation  cannot  be 
said  to  be  under  legal  disability.  The  court  was  right  in  admitting 
May  as  a  witness. 

The  next  error  assigned  is  the  refusal  of  the  court  to  nonsuit. 
When  the  plaintiff  in  the  suit  rested,  it  appeared  from  the  testimony 
that  he  was  at  the  time  of  the  accident  riding  on  a  horse  car  of  the 
company,  and  was  thrown  off  in  consequence  of  the  sudden  starting 
of  the  car  by  the  driver.  It  also  appeared  that  the  car  inside  was 
full'  of  passengers,  that  the  platform  on  which  May  was  riding  was 
crowded,  and  also  that  the  rear  platform  was  full.  It  also  appeared 
that  he  stood  on  the  front  platform,  holding  on,  when  the  violence 
of  the  sudden  jerk  caused  by  the  driver  whipping  his  horses  threw 
him  off  the  car.  It  further  appeared  that  May  was  riding  as  a  pas- 
senger on  defendant's  car,  in  the  only  place  he  could  find.  The 
driver  had  received  him  as  a  passenger,  and  was  bound  to  exercise 
care  towards  him,  so  as  to  carry  him  safely.    When  the  case  was 


that  such  an  inference  was  unreason- 
able, the  court  said:  "When  we  seek 
in  the  evidence  for  some  ground  on 
which  to  hase  a  rational  inference 
that  the  driver's  manner  of  whipping 
the  horses  evinced  a  want  of  due  re- 
gard to  the  safety  of  the  passengers, 
we  are  unable  to  find  it,  and  so  are 
left  to  the  bare  fact  of  whipping  to 


support  the  charge  of  negligence. 
That  fact  alone  affords  no  evidence 
of  negligence  in  this  case.  The  non- 
suit, when  asked  for,  should  have 
been  granted."  Judgment  reversed. 
RocHAT  (Adm'r  of  May)  v.  North 

HtTDSOlf   COUKTV    RaxLWAT   CO.,  80 

Vr.  (49  N.  J.  Law)  445  (1887). 


Carrier  of  persons.  661 

rested  on  the  part  of  May,  it  had  been  proved  that  the  company  was 
negligent  in  starting  the  car  suddenly,  with  force  and  speed  sufficient 
to  throw  him  off  the  platform,  and  there  was  no  evidence  that  May 
had  contributed  to  the  accident.  The  court  did  right  in  refusing  to 
nonsuit. 

After  the  motion  to  nonsuit  was  refused,  the  company  proceeded 
to  call  witnesses,  and  introduced  evidence  to  contradict  the  testi- 
mony, which  had  been  given  as  to  the  negligence  of  the  company, 
and  also  to  prove  negligence  on  the  part  of  May.  Witnesses  swore 
that  May  was  not  on  the  car  when  the  accident  occurred,  but  at 
the  time  was  trying  to  get  on  the  car  while  it  was  in  motion.  Also 
that  the  driver  did  not  whip  the  horses  to  start  the  car.  The  case 
was  submitted  to  the  jury  upon  the  evidence  produced  on  both  sides, 
which  was  contradictory.  The  motion  to  nonsuit  was  not  renewed, 
nor  was  the  court  asked  to  instruct  the  jury  to  find  for  the  company. 

Under  the  circumstances,  the  refusal  to  nonsuit,  if  wrong,  can- 
not now  be  taken  advantage  of.  The  case  was  tried  on  its  merits, 
and  the  jury  gave  credence  to  the  testimony  offered  on  the  part  of 
May.  Upon  writ  of  error  the  court  will  not  set  aside  the  judgment 
even  if  it  be  thought  that  the  verdict  was  against  the  weight  of  evi- 
dence. There  must  be  some  error  in  the  instructions  to  the  jury  by 
the  court,  or  in  refusing  to  charge,  or  in  the  admission  or  rejection 
of  evidence  at  the  trial,  to  justify  reversal. 

The  next  error  assigned  is  that  the  court  refused  to  receive  in 
evidence  a  statement  made  by  the  conductor  of  the  car,  reduced  to 
writing  by  the  president  of  the  company  the  morning  after  the  acci- 
dent. When  the  paper  was  offered  in  evidence  the  court  asked 
counsel  in  what  view  of  the  case  he  thought  the  evidence  competent, 
to  which  question  answer  was  niade  that  the  offer  of  the  paper  was 
as  a  statement  made  immediately  after  the  accident  by  a  person  in 
performance  of  his  duty.  The  court  did  right  in  refusing  to  admit 
the  paper  in  evidence.  The  conductor  was  a  witness,  and  could  have 
given  his  version  of  what  was  said  and  done  under  oath.  He  might 
perhaps  have  used  the  written  statement,  made  through  his  dictation 
in  his  presence,  to  refresh  his  memory,  but  the  paper  itself  was  not 
legal  evidence.  It  was  not  made  under  oath,  and  if  it  turned  out 
that  the  statement  was  not  true,  an  indictment  for  perjury  would 
not  lie. 

The  remaining  assignments  of  error  are  to  the  charge  of  the  court. 

One  complaint  is  that  the  judge  did  not  charge  the  jury  that  if  May 

was  guilty  of  negligence  the  verdict  should  be  for  the  company.    The 

court  did  so  charge  in  substance.    In  his  charge  the  judge  said :   ''In 
ix— 36 
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stating  the  rule  that  injury  resuhing  from  negligence  of  one  in  the 
performance  of  duty  is  actionable,  and  must  be  paid  for  in  damage, 
an  important  phase  of  this  rule  must  be  emphasized,  and  that  is  that 
whenever  the  plaintiff  has  himself,  in  any  essential  degree,  by  his 
own  negligence  contributed  to  the  injury,  there  can  be  no  recovery/' 
And  again,  "If  the  plaintiff  was  in  the  act  of  boarding  a  passing  car, 
it  failing  to  stop  on  his  signal,  and  by  that  means  he  became  en- 
tangled and  suffered  injury,  my  instruction  to  you  is,  that  was  an 
act  of  contributory  negligence  in  him  such  as  would  defeat  his  re- 
covery."   No  language  could  be  more  emphatic. 

In  every  respect  complained  of,  the  charge  was  legally  correct, 
very  carefully  worded,  and  stated  the  case  fairly,  leaving  to  the  jury 
to  decide  upon  the  conflicting  evidence. 

The  judgment  should  be  affirmed. 


CITY  RAILWAY  COMPANY  V.  LEE. 

Coufi  of  Errors  and  Appeals^  New  Jersey  y  March  Term,  iSSS. 

[Report<5d  in  21  Vr.  (50  N.  J,  Law)  435.] 

PASSENGER  RIDING  ON  FOOTBOARD  OF  OPEN  STREET  CAR 
KNOCKED  OFF  BY  COLLIDING  WITH  PASSENGER  ON 
FOOTBOARD  OF  ANOTHER  CAR  ON  OTHER  TRACK.— 
Where  the  seats  and  platforms  of  an  open  street  car  were  filled  with  pas- 
sengers, and  plaintiff  was  obliged  to  take  his  place  with  others  on  the 
footboard,  and  was  knocked  of!  and  injured  by  colliding  with  a  passenger 
standing  on  the  footboard  of  another  car  passing  on  the  other  track, 
plaintiff  being  a  stranger  to  the  road,  unfamiliar  with  its  construction, 
equipment  and  management,  it  was  held,  that  if  the  question  of  con- 
tributory negligence  was  raised  by  the  case,  it  was  one  for  the  jury,  and 
it  was  properly  submitted  to  them. 

On  error  to  the  Supreme  Court.  Judgment  ofHrtned, 
"The  plaintiff  below  became  a  passenger  on  an  open  car  of  the 
defendant  company  which  at  the  time  had  passengers  on  board  in 
number  sufficient  to  occupy  all  the  seats.  When  the  plaintiff  was 
invited  to  go  on  board  the  car  there  was  no  other  room  than  a 
standing  place  on  the  running  board  along  the  side  of  the  car.  Other 
passengers  stood  upon  the  running  board  of  the  same,  as  well  as  the 
other  side  of  the  car.  At  the  point  where  the  plaintiff  embarked 
there  was  but  a  single  track ;  farther  on,  in  the  direction  the  car  was 
travelling,  the  track  was  double,  A  car  of  like  form  on  the  other 
track,  and  carrying  passengers  upon  the  running  board,  jnet  the 
car  which  carried  the  plaintiff.    The  space  between  the  two  cars  was 
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not  sufficient  to  permit  persons  to  pass  with  safety,  standing  upon 
the  inner  running  boards  of  the  passing  cars,  and  in  the  passage  of 
these  cars  the  plaintiff  was  thrown  by  contact  with  a  passenger 
standing  on  the  running  board  of  the  other  car,  and  was  injured. 
For  this  suit  was  brought,  and  the  plaintiff  recovered  damages.  To 
reverse  the  judgment  this  writ  of  error  is  brought" 
H.  N.  Barton  and  B.  Gummbrb>  for  plaintiff  in  error. 

Carhoix  Robbins  and  Jambs  Buchanan,  for  defendant  in 
error. 

Knappt  J. — The  bill  of  exceptions  sealed  and  sent  with  the  record 
in  this  case  presents  the  question  whether  the  trial  court  erred  in 
law  in  refusing  to  nonsuit  the  plaintiff  at  the  close  of  his  case  in  re- 
sponse to  the  request  of  the  defendant.  The  suit  was  for  negligent 
injury  to  the  plaintiff  below,  the  defendant  here,  received  by  the  de- 
fendant while  a  passenger  on  a  car  of  the  plaintiff,  being  transported 
over  its  line.  It  is  not  contended,  seriously,  that  at  the  close  of  the 
defendant's  case  there  was  no  evidence  to  go  to  the  jury  in  support 
of  the  averred  negligence  of  the  company.  The  ground  relied  upon 
in  the  defendant's  defeat  was  that  he  by  his  own  carelessness  ma- 
terially contributed  to  his  own  injury,  and  that  this  appeared  in  the 
evidence  in  his  own  behalf.  There  is  no  doubt  as  to  the  legal  rule 
that  negligence  on  the  part  of  a  plaintiff,  such  as  contributes  to  the 
injury  of  which  he  complains,  when  discovered  through  his  own 
testimony  will  preclude  his  right  of  recovery.  C.  R.  R.  Co.  v.  Moore, 
4  Zab.  268,  824;  Runyon  v,  C.  R.  R.  Co.,  1  Dutcher,  556;  Drake 
V.  Mount,  4  Vr.  441 ;  Penn.  R.  R.  Co.  v.  Mathews,  7  Vr.  531 ;  D.,  L. 
&  W.  R.  R.  Co.  V.  Toffey,  9  Vr.  525. 

And  it  is  also  settled  that  a  refusal  of  the  court  to  nonsuit  on  re- 
quest, where  such  ground  exists  for  the  motion,  is  legal  error. 
Horse  R.  R.  Co.  v.  Ward,  18  Vr.  560. 

Whether,  then,  the  court  was  wrong  in  its  refusal  to  nonsuit  must 
depend  upon  the  existence  in  the  testimony  of  such  proof  of  fault 
and  imprudence  on  the  part  of  the  defendant,  exposing  him  to  in- 
jury as,  in  the  eye  of  the  law,  is  culpable.  If  the  testimony  left 
that  question  in  doubt,  it  was  for  the  jury,  and  not  the  court,  to  de- 
termine. To  determine  this  the  facts  which  are  not  in  dispute  must 
be  adverted  to. 

The  defendant  was  riding  on  an  open  car  drawn  by  two  horses. 
When  he  was  invited  to  enter,  the  seats  and  platforms  of  the  car 
were  filled,  and  he  was  obliged  to  take  his  place  with  others  on  the 
footboard  running  longitudinally  with  the  car.  The  roof  of  the 
car  was  supported  by  stanchions  or  posts,  opposite  to  one  of  which 
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the  defendant  placed  himself.  At  the  point  where  he  entered  this 
car  the  company  had  but  a  single  track ;  further  on  the  track  was 
double,  with  a  space  of  two  feet  eleven  inches  between  the  nearest 
rails  of  the  two  tracks.  Two  cars  of  the  sort  the  defendant  was  rid* 
ing  on,  passing  each  other  on  this  double  track,  would  be  separated 
by  about  ten  inches  along  the  edges  of  the  two  nearest  footboards, 
which  footboards  were  about  nine  inches  wide  each.  A  person 
might  stand  on  one  footboard  and  pass  a  car  on  the  other  track, 
without  injury,  if  the  footboard  of  the  car  on  such  other  track  was 
free  from  passengers.  There  was  not  room  for  persons  standing  on 
these  footboards  to  pass  each  other  in  safety  if  both  foott>oards 
were  occupied  by  passengers.  The  plaintiff  below  was  knocked  off 
his  car  and  injured  by  colliding  with  a  passenger  standing  09  the 
footboard  of  a  like  car  of  the  company,  passing  in  an  opposite  di- 
rection along  the  double  track.  The  plaintiff  in  error  contends  that 
the  position  of  the  defendant  was  obviously  so  dangerous  a  one  that 
to  take  it  was  in  se,  negligent. 

The  plaintiff  below  was  a  stranger  to  this  road,  unfamiliar  with 
its  construction,  equipment  and  management.  Where  he  entered 
the  company's  car  the  track  was  single,  and  there  is  nothing  shown 
to  indicate  knowledge  on  his  part  that  it  was  different  elsewhere. 
He  was  invited  by  the  agent  of  the  company  to  take  a  position  on 
the  car,  and  when  so  invited  the  only  position  left  for  him  was  that 
which  he  assumed.  It  was,  therefore,  taken  with  the  assent  of  the 
company's  agent.  It  appears  to  be  the  practice  of  the  ccMnpany  to 
carry  passengers  there ;  not  only  on  the  car  which  he  boarded,  but 
on  the  car  with  which  he  collided,  passengers  were  being  carried  in 
the  same  way.  The  mere  fact  of  riding  on  a  platform  of  a  street 
car  is  not  conclusive  proof  of  negligence.  Nolan  v.  Brooklyn  R.  R. 
Co.,  87  N.  Y.  63  (1) ;  Meesel  v,  Lynn  R.  R,  Co.,  8  Allen,  324  (2) ; 
Fleck  V.  Union  R'y  Co.,  134  Mass.  481  (3). 

In  Meesel  v.  Lynn  R.  R.  Co.,  supra,  it  is  truly  said  "that  the  seats 
inside  the  car  are  not  the  only  places  where  the  managers  expect 
passengers  to  remain,  but  it  is  notorious  that  they  stop  habitually  to 
receive  passengers  to  stand  inside  the  car  until  the  car  is  full,  then 
to  stand  upon  the  platforms  until  they  are  full,  and  continue  to  stop 
and  receive  them  even  after  there  is  no  place  to  stand  except  on  the 
steps  of  the  platforms.    Neither  the  officers  of  this  corporation  or 

1.  Reported  with  the  New  York  3.  Fleck  v.  Union  R'y  Ca,  134 
cases  in  this  volume,  post  Mass.  481»  is  reported  in  3  Am.  Neg. 

2.  Reported  with  the    Massachu-  Cas.  801. 
utis  cases  in  this  volnme,  p.  446,  ante. 
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the  managers  of  the  cars,  nor  the  travelling  public,  seem  to  regard 
this  practice  as  hazardoqs,  nor  does  experience  thus  far  seem  to 
require  that  it  should  be  restrained  upon  the  ground  of  its  danger. 
There  is,  therefore,  no  basis  upon  which  th«  court  can  decide  on 
the  evidence  that  the  plaintiff  did  not  use  ordinary  care/' 

In  that  case  the  plaintiff  was  injured  by  being  thrown  from  the 
platform  of  a  moving  car. 

It  has  been  asserted  as  a  rule  of  law  that  a  carrier  who  assigns 
a  passenger  in  his  charge  to  a  position  of  danger  may  not,  in  case  of 
mjury,  set  up  the  passenger's  acceptance  of  such  a  position  as  con- 
tributory negligence,  but  is  estopped  from  so  doing.  A  rule  so 
broadly  stated  must  admit  of  many  exceptions.  The  duty  of  a  car- 
rier in  transporting  passengers  is  one  which  calls  for  a  high  degree 
of  care,  but  it  is  not  one  amounting  to  absolute  insurance  of  safety. 
He  has  not  control  of  the  person  of  the  passenger.  He  has  the  right 
to  adopt  and  enforce  reasonable  rules  for  the  safety  of  his  passengers, 
and  to  these,  when  made  known  to  him,  the  passenger  is  bound  to 
conform.  The  passenger  is  at  liberty  to  conclude  that  rules  or  direc- 
tions of  the  carrier  assigning  him  to  place  or  position  are  subservient 
to  the  duty  which  the  carrier  owes  him,  and  that  he  may  take  such 
position  in  safety  unless  to  do  so  would  be  a  blind  surrender  of  care 
and  judgment  for  his  own  safety,  or  an  inexcusable  failure  to  use 
his  senses  to  that  end.  It  certainly  cannot  be  contributory  negli- 
gence that  he,  at  the  invitation  of  the  defendant,  exposed  himself  to 
risk  of  danger  created  by  the  defendant,  and  which  he  did  not  know 
and  of  which  no  warning  was  given. 

The  position  on  this  outside  platform  undoubtedly  was  attended 
with  some  risks  and  exposures.  One  riding  in  that  manner  is 
chargeable  with  the  knowledge  that  the  public  highway  on  which 
the  track  lies  is  used  in  all  its  parts  by  the  ordinary  vehicles  of  travel ; 
that  there  is  a  liability  of  collision  with  such  vehicles  in  passing. 
And  had  the  plaintiff  received  his  injury  from  such  cause,  it  may 
be  that  negligence  contributing  to  his  injury  would  be  imputed  to 
him.  But  he  was  not  presumed  to  know  that  the  company's  road 
was  so  constructed,  or  its  cars  so  run  as  to  render  a  position  in 
which  it  invited  him  to  ride,  a  dangerous  one. 

If  the  question  of  contributory  negligence  was  raised  by  the  case, 
it  was  one  for  the  jury,  and  there  was  no  error  in  refusing  to  nonsuit 
and  submitting  that  question  to  them. 

The  judgment  should  be  affirmed. 

For  affirmance:  Th«  Chancbixor,  DKPim,  DixoN,  Garrison, 
Knapp,  Magib,  Rbbd,  Scuddbr,  Van  Syckbl,  McGregor, 
Whitakbr.    For  reversal:  None. 


I 
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CONSOLIDATED   TRACTION   COMPANY  V. 

THALHEIMER  ET  AL. 

Court  of  Errors  and  Appeals ,  New  Jersey  ^  November  Term,  iSp6, 

[Reported  in  59  N.  J.  L.  (30  Vr.)  474.] 

PASSENGER  PREPARING  TO  ALIGHT  THROWN  FROM  STREET 
CAR— SUDDEN  JERK— -^-^5  IFSA  LOQUITUR.^!.  The  oc- 
currence of  a  "lurch"  or  "jerk"  of  a  street  car  of  sufficient  vic^cnce  to 
throw  off  the  car  a  passenger  who  had  notified  the  conductor  of  her  de- 
sire to  get  off  at  Fifth  street,  and  who,  after  the  conductor  called  out 
Fifth  street,  had  arisen  and  gone  to  the  rear  door  in  preparation  for 
alighting,  justifies  an  inference  of  some  breach  of  the  duty  owed  to  her 
by  the  carrier,  and  falls  within  the  maxim  ''^res  ipsa  loquitur  J* 

STANDING  AT  DOOR  OF  STREET  CAR  NOT  NEGLIGENCE 
PER  SE, — 2,  A  passenger  on  a  street  car  who,  on  being  notified  that  the 
car  is  approaching  the  point  where  he  desires  to  leave  it,  gets  up  and 
goes  to  the  door  of  the  car,  while  it  is  in  motion,  for  the  purpose  of 
being  ready  to  alight,  is  not  necessarily  guilty  of  negligence.  Such  con- 
duct is  not,  per  se,  negligent  Whether  it  is  so  or  not  is  for  the  jury 
to  find  under  the  circumstances. 

On  srror  to  the  Essex  Circuit.    Judgment  for  plaintiff  affirmed. 
The  facts  appear  in  the  opinion. 
Joseph  Coui^t,  for  plaintiflE  in  error. 
Samubi#  Kai^isch,  for  defendants  in  error. 

Hagle»  J« — The  judgment  in  this  case  was  recovered  by  Albert 
Thalheimer  and  his  wife  against  the  Consolidated  Traction  Com- 
pany, for  damages  sustained  by  each  of  them  from  an  injury  to  Mrs. 
Thalheimer  for  which  the  jury  found  the  traction  company  to  be 
liable. 

The  questions  raised  by  the  assignments  of  error  can  all  be  con- 
sidered under  the  assignment  which  challenges  the  correctness  of 
the  refusal  of  the  trial  judge  to  nonsuit  the  plaintiffs  below. 

When  the  motion  to  nonsuit  was  made,  the  only  evidence  of  the 
liability  of  the  traction  company  was  that  given  by  Mrs.  Thalheimer. 
If  believed,  the  evidence  established  the  following  facts :  That  Mrs. 
Thalheimer  was  a  passenger  in  a  street  car  operated  by  the  traction 
company,  and  running  upon  Orange  street,  in  the  city  of  Newark ; 
that  she  notified  the  conductor  of  the  car  that  she  desired  to  alight 
therefrom  at  Fifth  street  (which  crossed  Orange  street) ;  that  when 
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the  car  approached  Fifth  street  the  conductor  called  out  the  name 
of  that  street ;  that  she  got  up  from  her  seat,  while  the  car  was  still 
in  motioOy  and  walked. to  the  rear  door  of  the  oar  which  was  open^ 
and  when  she  arrived  at  the  door  and  was  just  coming  out  of  it,  she 
was  thrown  into  the  street  by  a  movement  of  the  car  which  she 
called  a  "lurch"  or  a  "jerk,"  and  described  as  of  sufficient  force  to 
''throw  her  right  off/'    The  fall  produced  serious  injury. 

The  motion  to  nonsuit  was  put  upon  two  grounds — first,  that  the 
evidence  failed  to  show  any  breach  of  the  duty  which  the  traction 
company  owed  to  its  passenger,  Mrs.  Thalheimer,  and  second,  that  if 
such  breach  of  duty  could  be  inferred,  the  evidence  disclosed  that 
she  had  contributed  to  her  injury  by  her  own  negligence. 

After  the  motion  was  denied,  the  traction  company  gave  evidence 
which,  if  believed,  showed  that  Mrs.  Thalheimer  fdl  upon  the  street 
after  she  had  safely  alighted  from  the  car,  and  which  might  justify 
the  inference  that  her  fall  was  due  to  the  inequalities  of  the  surface 
of  the  street,  which  was  paved  with  cobblestones.  Upon  an  appli- 
cation for  a  new  trial,  a  serious  question  would  be  presented  as  to 
the  weight  of  this  conflicting  testimony ;  but,  upon  error,  the  weight 
of  testimony  cannot  be  considered.  Our  review  is  limited  to  the 
consideration  of  the  question  whether  Mrs.  Thalheimer's  evidence, 
if  credence  were  given  to  it,  was  sufficient  to  establish  the  liability 
of  the  traction  company  to  answer  for  her  injury. 

The  contention  that  the  evidence  in  question  was  insu|!icient  to 
show  a  breach  of  the  duty'  which  the  traction  company,  as  a  carrier 
of  passengers,  owed  to  Mrs.' 'thalheimer^ cannot,  in  my  judgment, 
prevail.  That  duty  has  been  described  in  this  court  as  calling  for  a 
high  degree  of  care.  City  Railway  Co.  v.  Lee,  21  Vr.  438  (1).  As 
street  cars  run  upon  rails  fixed  and  leveled  in  the  highway,  and  not 
permitting  lateral  motion,  and  are  provided  with  brakes,  which, 
when  applied  quickly,  or  when,  after  being  applied,  are  released 
quickly  before  the  momentum  of  the  car  has  been  overcome,  pro- 
duce known  mechanical  effects  upon  persons  on  the  car,  the  occur- 
rence of  a  lurch  or  jerk  of  the  violence  described,  fairly  justifies  an 
inference  that  either  the  tracks  were  improperly  laid  or  were  out  of 
order,  or  the  brakes  were  improperly  handled.  At  all  events,  the 
fact  that  such  a  lurch  of  jerk  occurred  as  would  have  been  unlikely 
to  occur  if  proper  care  had  been  exercised,  brings  the  case  within  the 
maxim  "res  ipsa  loquitur/*  as  expounded  in  the  Court  of  Errors  in 
Bahr  v.  Lombard,  Ayres  &  Co.,  24  Vr.  233,  and  in  the  Supreme 

1.    See  preceding  case  reported. 
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Court  in  Excelsior  Electric  Co.  v.  Sweet,  28  Vr.  224  The  case  last 
cited  was  reversed  by  the  Court  of  Errors  [30  Vr.  441],  but  the 
opinion  on  this  subject  was  not  there  questioned. 

The  contention  that  the  evidence  showed  that  Mrs.  Thalheimer 
was  guilty  of  contributory  negligence  is  no  better  founded.  When 
notified  that  the  car  was  near  the  place  where  she  wished  to  get  out, 
she  arose  and  wetit  to  the  door  of  the  car,  as  thousands  of  passengers 
in  such  cars  daily  and  hourly  do.  Her  movement  was  made  in 
preparation  for  speedily  leaving  the  car.  Such  conduct  is  not  negli- 
gent per  se.  Nichols  v.  Sixth  Ave.  R.  R.  Co.,  38  N.  Y.  131  (1) ; 
Wylde  V.  Northern  R.  R.  Co.,  53  N.  Y.  156  (2).  It  may  be  ques- 
tioned whether  the  evidence  of  her  movement  would  justify  an  infer* 
ence  of  negligence ;  but,  at  the  most,  it  was  a  question  for  the  jury 
whether,  in  preparing  to  leave  the  car,  Mrs.  Thalheimer  was  acting 
without  proper  care. 

No  error  being  discovered  in  the  conduct  of  the  case  in  the  trial 
court,  the  judgment  should  be  affirmed. 

Dixon,  GAiuasoK,  Magib,  Barkai^ow,  Bogbrt,  Dayton  and 
Hbndricksok,  J.  J.,  for  affirmance. 

Thb  Chancbllor»  Gttmmbrb,  Van  Stocbi#  and  Nixon»  for 
reversal. 


NEWARK   AND   SOUTH  ORANGE   RAILROAD 

COMPANY  V.  MCCANN. 

Court  of  Errors  and  Appeals y  New  Jersey  y  March  Term^  iSp6. 

[Reported  in  29  Vroom  (58  N.  J.  L.)  642.] 

SICK  PASSENGER  FALLING  THROUGH  DOOR  OF  STREET  CAR. 
— The  plaintiff,  being  the  only  passenger  in  a  street  car,  became  sud- 
denly ill,  told  the  conductor  she  felt  sick,  and  twice  requested  him  to 
stop  the  car,  so  that  she  might  get  off;  he  failed  to  do  so,  and  going 
to  the  front  of  the  car  began  talking  to  the  motorman.  The  plaintiff, 
growing  worse  and  becoming  frightened  and  dazed,  rose  to  her  feet  and 
staggered  toward  the  rear  of  the  car  and  there  fell  unconscious  through 
the  door.  Held,  that  whether  the  plaintiff  was  guilty  of  negligence,  and 
whether  the  plaintiff's  injuries  were  the  natural  and  proximate  conse- 
quence of  the  conductor's  negligence  were  all  questions  of  fact  for  the 
jury. 

1.  Nichols  V.  Sixth  Ave.  R.  Co.,  •  2.  Wylde  v.  Northern  R.  Ca,  6S 
88  N.  Y.  131,  is  reported  in  5  Am.  N.  Y.  156,  is  reported  in  5  Am.  Neg. 
Neg.  Cas.  109.  Cas.  189. 
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Ok  erbor  to  the  Supreme  Court.  The  facts  appear  in  the 
opinion.    Judgment  affirmed. 

Blia3  p.  Moutow,  for  plaintifE  in  error. 
RoBBKT  H.  McCartbk,  for  defendant  in  error. 

Uzon,  J.  — ^The  questions  raised  on  this  writ  of  error  relate  to  the 
refusal  of  the  learned  justice  at  the  trial  to  nonsuit  the  plaintiff  or  to 
direct  a  verdict  for  the  defendant. 

The  circumstances  shown  on  behalf  of  the  plaintiff  were  these : 
The  plaintiff,  a  girl  eighteen  years  old,  was  the  only  passenger  in 
the  defendant's  street  car ;  while  there  she  became  sick,  and  going  to 
the  car  door  she  told  the  conductor  that  she  was  sick  and  asked  him 
to  stop  the  car  so  that  she  might  get  off ;  he  told  her  to  sit  down 
and  she  would  feel  better  after  a  while ;  she  sat  down  but  felt  sicker 
all  the  time.  Presently  the  conductor  passed  through  the  car,  and 
she  again  appealed  to  him  to  stop ;  but  he  looked  at  her,  smiled, 
went  on  to  the  front  of  the  car  and  began  talking  to  the  motorman. 
She  then  felt  dizzy  and  sick  at  the  stomach,  became  frightened  and 
dazed,  got  up  from  her  seat  and  staggered  toward  the  rear  door  for 
the  purpose,  she  said,  of  seeing  whether  she  could  not  get  someone 
on  the  street  to  stop  the  car,  and  fell  unconscious  through  the  door, 
remaining  unconscious  for  several  weeks.  The  car  had  then  six 
hundred  and  seventy  feet  to  go  before  reaching  the  end  of  the  elec- 
tric route,  at  which  point  the  plaintiff  was  to  be  transferred  to  a 
horse  car  of  the  defendant  for  carriage  about  a  mile  further  to  her 
destination. 

On  these  circumstances  the  defendant  takes  three  positions — ^that 
negligence  on  the  part  of  the  plaintiff  is  shown,  that  negligence  on 
the  part  of  the  defendant  is  not  shown,  and  that  if  it  is,  the  plaintiff's 
injury  is  not  the  natural  and  proximate  consequence  of  such  negli- 
gence. 

First,  as  to  the  plaintiff's  negligence : 

In  view  of  her  youth,  her  illness  and  her  mental  disorder,  we  can- 
not say,  as  matter  of  law,  that  she  was  bound  to  exercise  the  same 
degree  of  care  and  forethought  as  persons  of  mature  years,  in  the 
full  possession  of  their  faculties,  would  ordinarily  exercise,  and  it 
was  for  the  jury  to  determine  whether,  under  the  peculiar  conditions 
then  existing,  she  used  such  prudence  as  it  was  reasonable  to 
require. 

Second,  as  to  the  negligence  imputable  to  the  defendant: 

It  Mras  lawful  for  the  jury  to  find  that,  when  the  plaintiff  made  her 
second  appeal  to  the  conductor  he  was  apprised  of  her  serious  illness. 
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or  at>  least  should  have  inquired  further  as  to  her  condition. 
They  also  had  the  right  to  conclude  that,  on  perceiving  or  informing 
himself  of  the  extent  of  her  sickness,  it  became  his  duty  either  to 
stop  the  car  so  that  she  might  alight,  as  she  requested,  or  else  to 
afford  her  such  reasonable  attention  as  would  save  her  from  harm 
because  of  her  detention  in  the  moving  vehicle.  He  did  none  of 
these  things,  but  passed  her  by  heedlessly  and  left  her  utterly  un- 
cared  for,  when  there  was  no  other  person  at  hand  to  render  her 
assistance.  Such  conduct  would  not  fulfill  the  duty  of  the  defendant 
as  a  carrier  of  passengers.  It  is  but  a  corollary  from  the  principle 
which  enjoins  upon  these  carriers  reasonable  care  for  the  security  of 
their  passengers,  that  when,  through  sudden  illness,  a  passenger  be- 
comes less  able  to  look  after  his  own  safety,  and  that  fact  is  made 
known  to  the  proper  agent  of  the  carrier,  the  latter  must  exercise 
toward  the  passenger  a  greater  degree  of  care  than  is  demanded  in 
ordinary  circumstances.  Sheridan  v.  Brooklyn  City  &  N.  R.  R. 
Co.,  36  N.  Y.  39 ;  Pittsburg  &  C.  R.  R.  Co.  v.  McQurg,  56  Pa.  St. 
294 ;  Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Weber,  33  Kan.  543 ;  Croom 
V.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  52  Minn.  296  (1). 

The  last  point  for  consideration  is  the  connection  between  the 
negligence  of  the  conductor  and  the  plaintiff's  injuries. 

In  suits  of  this  character  the  law  requires  that  the  damages 
chargeable  to  the  defendant  shall  be  the  natural  and  proximate  re- 
sult of  his  delinquency.  The  term  "natural,"  imports  that  they  are 
such  as  might  reasonably  have  been  foreseen ;  the  term  "proximate" 
indicates  that  there  must  be  no  other  culpable  and  efficient  agency 
intervening  between  the  loss  and  the  defendant's  fault.  Wiley  v. 
West  Jersey  R.  R.  Co.,  15  Vr.  247.  Of  course  it  is  not  necessary 
that  the  wrongdoer  should  be  able  to  anticipate  the  very  occurrences 
which  resulted  from  his  laches ;  it  is  enough  if,  after  they  have  hap- 
pened, they  are  seen  to  have  flowed  from  his  misconduct  in  the 
natural  course  of  things  and  within  the  range  of  reasonable  prob- 
ability ;  and  it  must  generally  be  left  to  the  jury  to  determine  accord- 
ing to  the  circumstances  whether  the  facts  fit  the  standard  of 
naturalness.    Hammill  v.  Penn.  R,  R.  Co.,  27  Vr.  370,  378. 

In  the  present  case  the  behavior  of  the  plaintiff  "was  not  necessarily 
either  an  unnatural  or  an  unlikely  consequence  of  the  conductor's 
disregard  of  her  requests  and  her  condition.  Being  seized  with  a 
sudden  and  increasing  sickness,  and  impressed  with  the  thought  that 

1.    The   cases   cited  are  reported  under  their  respective  States  in  this 
volume. 
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she  must  leave  the  car  for  relief,  the  jury  might  deem  it  both  natural 
and  probable  that,  when  the  conductor  refused  to  stop  the  car,  she 
should  seek  other  means  of  attaining  her  object,  and  might,  in  her 
confusion,  adopt  measures  ill-suited  to  her  purpose.  We  cannot 
adjudge  that  such  a  conclusion  was  illegal. 

The  question  whether  the  injuries  were  the  proximate  effect  of  the 
conductor's  neglect  also  lay,  we  think,  within  the  province  of  the 
jury.  If  they  determined  that  the  acts  of  the  plaintiff,  after  the  con- 
ductor failed  to  stop  the  car  at  her  second  request,  were  not  blame- 
worthy, then  his  negligence  was,  in  a  legal  sense,  the  proximate 
cause  of  the  ensuing  accident.  The  fact  that  between  the  defendant's 
fault  and  the  plaintiff's  injury  there  are  intermediate  acts  of  other 
persons,  even  of  the  plaintiff,  will  not  render  the  injury  too  remote 
for  legal  contemplation  and  redress,  if  the  intervening  acts  are  not 
wrongful,  and  either  naturally  follow  upon  the  defendant's  miscon- 
duct or  merely  furnish  the  conditions  on  which  that  misconduct 
operates.  Recent  instances  of  this  nature  are  common  in  our  own 
reports.  Finegan  v.  Moore,  17  Vr.  602 ;  Houston  v.  Traphagen,  18 
Vr.  23;  DriscoU  v.  Carlin,  21  Vr.  28;  City  R'y  Co.  v.  Lee,  21  Vr. 
435  (1) :  Buchanan  v.  West  Jersey  R.  R.  Co.,  23  Vr.  265  (2) ;  Phillips 
V,  Library  Co.,  26  Vr.  307 ;  New  York,  Susq.  &  W.  R.  R.  Co.  v. 
Marion,  28  Vr.  94. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

The  Chancbixor,  Chibf  Justicb,  Garrison,  Magih,  Barka- 
LOW  and  Bogbrt,  JJ,,  conctured  in  affirmance, 

GUHMBRB,  LiPPINCOTT,  LUDLOW,  VaN  SyCKBL  and  NIXOK9  J  J., 
dissented. 


PENNSYLVANIA  RAILROAD  COMPANY 

V.  RUSS  (Administrator). 

Court  0/  Errors  and  Appeals,  New  Jersey,  June  Term,  18^4, 
[Reported  in  28  Vr.  (57  N.  J.  Law)  126.] 

MAIL  BAG  THROWN  FROM  TRAIN— "NOTICE.— A  notice,  with  re- 
spect  to  throwing  United  States  mail  bags  off  the  moving  trains  of  the 
Pennsylvania  Railroad  Company,  uses  this  language:  "It  must  be  dis- 
tinctly understood,  however,  that  this  does  not  iui  any  way  relieve  baggage 


1.  Reported  in  this  volume,  page  562,  ante. 

2.  Reported  in  this  volume,  page  blA,pasi. 
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masters  and  mail  agents  from  using  all  possible  precautions  against 
liability  of  injuring  anyone  in  throwing  off  maiL"  Held^  that  on  trains 
carrying  a  mail  agent,  the  failure  of  baggage  masters  to  diserve  how  the 
mail  agent  performed  his  duty  did  not,  under  this  notice,  make  the  rail- 
road liable  to  one  injured  by  a  mail  bag  carelessly  thrown  by  the  United 
States  official. 

On  Error  to  the  Supreme  Court    Indgment  reversed. 
WnxiAM  S.  GuMMKRBy  foT  plaintiff  in  error. 
Richard  V.  Lindabury,  for  defendant  in  error. 

Oarrison,  J.  —  This  is  an  action  against  the  Pennsylvania  Rail- 
road Company,  for  causing  the  death  of  Henry  Papenburg,  the 
plaintiff's  intestate.  Papenburg  was  struck  an4  killed  by  a  United 
States  mail  bag  thrown  from  the  mail  car  attached  to  one  of  defend- 
ant's trains.  The  bag  was  thrown  from  the  postal  car»  not  by  one 
of  the  defendant's  servants,  but  by  the  mail  agent  of  the  United 
States  government  The  place  where  the  bag  was  thrown  from  the 
train  was  about  the  center  of  Cherry  street,  in  the  city  of  Rahway. 
Papenburg  was  approaching  Cherry  street  across  a  triangle  of 
ground  belonging  to  the  railroad  company,  upon  a  beaten  track 
lying  near  to  and  parallel  with  the  railroad  tracks  and  used  by  the 
public  in  gaining  access  to  the  station.  About  the  middle  of  this 
triangle,  alongside  the  track,  a  mail  crane  had  been  erected,  from 
which  moving  trains  might  take  on  mail  bags.  The  foot  of  this 
crane  was  the  spot  designated  for  throwing  off  mail  bags.  In  order 
that  the  bags  thrown  from  rapidly  moving  trains  should  fall  at  the 
foot  of  this  crane,  it  was  necessary  to  throw  them  off  before  the  mail 
car  had  actually  reached  the  crane.  Upon  the  occasion  in  question 
the  United  States  mail  agent  threw  off  the  bag  some  eighty  feet 
before  reaching  the  crane,  causing  thereby  the  fatal  accident  to 
Papenburg,  who  was  lawfully  at  the  place  where  he  was  struck  and 
killed. 

In  this  situation  of  affairs  two  interesting  questions  arose  and 
were  to  some  extent  discussed — first,  the  liability  of  the  defendant 
for  the  acts  of  the  servant  of  the  United  States  government,  and 
second,  the  negligence  of  the  defendant  in  designating  for  a  per- 
formance of  this  character  a  spot  so  near  to  a  travelled  pathway  over 
its  own  property,  that,  in  the  natural  course  of  things,  injury  might 
befall  one  lawfully  using  this  thoroughfare. 

These  questions  are,  however,  not  presented  by  the  case  with 
which  we  have  to  deal,  for  the  reason  that  the  negligence  of  the 
company  was  put  by  the  trial  court  upon  another  and  different 


Carrier  of  persons.  678 

ground,  in  which  aspect  alone  it  is  before  us  upon  a  specific  excep* 
tion  on  which  error  has  been  assigned. 

The  ground  of  negligence  thus  alluded  to  is  that  it  wasf  the  duty 
of  the  baggage  masters  of  the  defendant  company  to  observe  how  the 
mails  were  thrown  off  and  to  use  precautions  against  injury  there* 
from,  and  in  this  connection  the  jury  was  told  that  any  neglect  of 
this  duty  by  the  baggage  master  by  which  injury  arose  was  the 
neglect  of  the  company.  Inasmuch  as  there  was  no  attempt  to 
prove  that  the  baggage  master  of  the  train  in  question  had  super^ 
vised  the  throwing  off  of  the  mail  bag  by  which  Papenburg  was 
killed,  it  is  clear  that  the  defendant  was  guilty  of  neglect  of  its  duty 
in  this  respect  if  that  duty  was  correctly  stated  in  this  instruction. 
The  basis  of  the  court's  charge  upon  this  point  was  a  printed  notice 
in  evidence,  designating  the  places  for  the  delivery  of  mail  from 
moving  trains.  This  notice  was  signed  by  Joseph  Crawford,  super* 
intendent  of  the  defendant  company,  and  also  by  R.  C.  Jackson^ 
superintendent  of  the  United  States  mail  service.  It  reads  as  follows: 
"General  Notice  to  Passenger  Trainmen  and  Mail  Agents. 

Baggage  masters  and  mail  agents  are  hereby  instructed  to  throw 
off  mail  bags  at  the  points  designated  in  the  following  statement.  It 
must  be  distinctly  understood,  however,  that  this  does  not  in  any 
way  relieve  baggage  masters  and  mail  agents  from  using  all  possible 
precaution  against  liability  of  injuring  anyone  in  throwing  off  mail.'' 

The  instruction  of  the  trial  judge  upon  this  branch  of  the  case 
was  as  follows :  "I  call  your  attention  to  the  notice  given  by  Craw- 
ford, the  superintendent  of  the  railroad  company,  to  the  trainmen 
on  passenger  cars  as  well  as  to  the  mail  agents.  He  expressly  made 
it  the  duty  of  the  baggage  masters,  who  are  railroad  employees,  to  use 
all  possible  precautions  against  injury  by  throwing  off  the  mails. 
It  was  thus  made  the  duty  of  these  baggage  masters  to  observe  how 
the  mails  were  thrown  off,  and  any  neglect  on  their  part  by  which 
injury  was  done  was  the  neglect  of  the  defendant  company." 

The  conclusion  I  have  reached  is  that  the  learned  judge  miscon- 
ceived the  meaning  of  this  notice,  and,  in  consequence  of  such  mis- 
conception, placed  the  liability  of  the  defendant  upon  an  untenable 
ground.  The  jury,  was,  in  effect,  told  that  when  mails  were  thrown 
from  moving  trains,  whether  by  trainmen  or  by  mail  agents  it  was 
the  duty  of  the  railroad  baggage  masters  to  observe  the  operation 
with  the  view  of  averting  injury,  and  that  their  failure  in  this  respect 
would  be  the  neglect  of  the  railroad  company.  Applied  to  the  case 
of  a  mail  bag  thrown  from  a  mail  car  by  the  United  States  official 
in  charge  thereof,  I  do  not  think  that  this  notice  contemplated  any 
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oversight  or  interference  by  the  ordinary  trainmen  or  that,  properly 
interpreted,  such  a  direction  will  be  found  in  it.  In  the  course  di  the 
case  it  was  shown  that  some  trains  carried  mail  cars  in  charge  of 
mail  agents,  while  upon  others  the  duty  of  handling  the  mails  was 
left  to  the  railroad  employees.  The  natural  meaning  of  the  joint 
notice  of  the  federal  government  and  the  railroad  company,  in  view 
of  this  fact,  is  not  that  baggage  masters  on  trains  that  carried  United 
States  mail  agents  should  oversee  the  latter,  but  that  whosesoever 
duty  it  was  to  throw  off  the  mail — ^mail  agents  from  mail  cars,  bag- 
gage  masters  from  baggage  cars — should  observe  care  and  exercise 
all  possible  precautions  against  injury. 

The  injurious  effect  of  the  court's  instructions  must  at  once 
appear,  for  it  is  admitted  that,  in  the  case  in  hand,  the  baggage- 
master  of  the  defendant  did  not  oversee  the  United  States  mail  agent 
who  threw  off  the  bag.  This  omission  in  itself  would,  under  the 
charge  of  the  court,  be  plenary  proof  of  negligence,  and  upon  this 
ground  of  error,  we  must,  on  this  argument  assume  that  the  jury 
rested  its  verdict.  Deeming,  as  we  do,  that  this  instruction  was 
erroneous,  and  considering  the  question  of  contributory  negligence 
as  one  that  was  properly  left  to  the  jury,  there  must  be  a  venire 
de  novo. 

For  affirmance:  None. 

For  reversal:  Thb  Chancbixor,  Chibp  Justicb,  Abbott, 
DbpuBi  Dixon,  Garrison,  Lippincott,  MagiBi  Rbbd,  Bogbrt, 
Brown,  Krubgbr,  Sims,  Smith. 

WOMAN  INJURED  AT  STATION— SHOCK  CAUSING 
SICKNESS.— In  Buchanan  y.  West  Jersey  Railroad  Com- 
pany, 23  Vr.  (52  N.  J.  Law)  265  (Supreme  Court,  1890),  motion 
for  a  new  trial,  the  plaintiff,  who  was  a  woman,  was  lawfully  on 
the  railroad  platform  of  the  defendant.  A  piece  of  timber  projected 
from  one  of  the  cars  of  a  train  so  as  to  sweep  over  such  platform, 
and  the  plaintiff,  in  order  to  avoid  being  struck  by  the  projecting 
timber,  was  obliged  to  throw  herself  on  the  platform.  She  did  so, 
and  the  timber  passed  over  without  touching  her.  By  reason  of  the 
shock  to  her  nervous  system,  occasioned  by  this  peril,  her  health 
was  seriously  impaired.  Verdict  in  her  favor.  On  motion  for  new 
trial  the  court  (per  Bbasi<9y,  Ch.J.)  said:  **This  rule  should  be 
discharged.  The  suit  was  not  on  the  single  ground  that  the  plaintiff 
had  been  frightened.  There  was  a  basis  for  the  action  in  the  care- 
lessness of  the  company  which  compelled  the  plaintiff  to  throw  her- 
self upon  the  platform,  as  such  carelessness,  leading  to  that  result. 
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was  per  se  actionable.    The  fright  was  an  incident  to  such  cause  of 

action,  and  a  mere  aggravation  of  the  tort.    It  is  not  necessary  in  this 

case  to  decide  whether  mere  fright  caused  by  a  wrongful  accident, 

which  results  in  physical  injury,  as,  for  example,  sickness,  is  or  is 

not  actionable."  Rule  discharged.  Pbtbr  L.  Voorhbes,  for  the 
rule ;  J.  W.  Wkscott,  contra. 

COLLISION  BETWEEN  STREET  CAR  AND  RAILROAD 
TRAIN— LIABILITY.— The  facts  in  Bennett  v.  New  Jersey 
RaUroad  and  Transportation  Co.,  7  Vr.  (36  N.  J.  Law)  225 

(Supreme  Court,  1873),  are  as  follows :  The  cars  of  the  Jersey  City 
&  Bergen  Railroad  Company,  in  crossing  the  track  of  the  defend- 
ants, the  New  Jersey  Railroad  and  Transportation  Company,  were 
struck  by  the  locomotive  of  the  latter  company.  At  the  time  of  this 
occurrence  the  plaintiff  was  a  passenger  in  the  horse  car,  and  was 
considerably  injured  by  the  collision.  The  jury  found  the  servants 
of  the  defendants  in  fault,  and  gave  the  plaintiff  $5,000  damages. 
The  case  went  to  the  Supreme  Court  on  a  motion  for  a  new  trial, 
founded  on  two  grounds:  first,  for  a  misdirection  in  matter  of  law 
at  the  circuit;  and,  second,  because  the  damages  were  excessive. 
The  court  reviewed  the  case  and  held  that  the  jury  were  rightly  in- 
structed that  the  carelessness  of  the  driver  of  the  street  car  in  which 
plaintiff  was  a  passenger,  could  not  affect  the  suit  or  bar  plaintiff's 
right  to  recover  for  the  negligence  of  the  defendant. 

PASSENGER  IN  BAGGAGE  COMPARTMENT— COLLI- 
SION.—In  New  York,  Lake  Erie  ft  Western  R.  R.  Co.  y.  Ball, 

24  Vr.  (53  N.  J.  Law)  283  (Supreme  Court,  1891),  an  action  for 
damages  for  injuries  sustained  by  plaintiff  below,  who  while  in  the 
baggage  compartment  at  the  rear  of  the  smoking  car,  he  having 
gone  there  on  account  of  all  seats  being  occupied  in  the  smoking 
car,  was  injured  by  a  rear  end  collision  in  trying  to  escape  from  the 
car.  Judgment  for  plaintiff  for  $25,000.  The  Supreme  Court. sus- 
tained the  judgment  except  as  to  damages  on  which  point  it  said 
that  it  was  plain  that,  considerably  over  $15,000  of  the  amount  had 
been  awarded  upon  anticipated  future  loss  and  injury  to  plaintiff, 
and  that  the  evidence  failed  to  furnish  any  justification  for  such  an 
award.  If  plaintiff  remitted  all  damages  in  excess  of  $15,000,  verdict 
would  stand. 
Sec  note  of  the  Ball  case  in  5  Am.  Neg.  Cas.  36. 

RIDING  ON  FREE  PASS— EXEMPTION  FROM  LIABIL- 
ITY FOR  INJURY— VALIDITY  OF  CONTRACT.— In  Kin- 
ney, et  al.  y.  The  Central  Railroad  Company  of  New  Jersey, 

5  Vr.  (34  N.  J.  Law)  513  (Court  of  Errors  and  Appeals,  November 
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Tenn,  1869),  plaintiff's  intestate  was  killed  while  riding  upon  de- 
fendants' railroad  on  a  free  pass.  The  pass  was  issued  with  an  agree- 
ment that  decedent  assumed  all  risk  of  accident^  and  that  the  rail- 
road company  should  not  be  liable,  under  any  circumstances, 
whether  for  negligence  by  their  agents  or  otherwise,  for  any  injury 
to  his  person  or  loss  or  injury  to  his  property  while  using  the  ticket 
The  special  verdict  of  the  jury  found  negligence  in  the  agents  of  the 
company.  Held^  that  in  the  absence  of  proof  to  the  contrary,  such 
finding  must  be  presumed  to  be  ordinary  negligence.  Judgment  of 
Supreme  Court  for  defendants  affirmed. 

The  Supreme  Court  in  Kinnby,  »t  kl.  v.  Thb  Cbntrai,  Rail- 
road Company  op  NbwJbksby,  3  Vr.(32  N.J.  Law)  407  (1868),  fully 
discussed  the  validity  of  the  contract  and  held  that  the  contract 
which  the  deceased  made  with  the  railroad  company  was  valid  in 
law,  and  afforded  a  full  defense  to  the  action.  Held,  that  defend- 
ants were  entitled  to  judgment  on  the  verdict.  Affirmed  by  the 
Court  of  Errors  and  Appeals  (see  preceding  paragraph).  The  Su- 
preme Court  ruled  that  the  contract  was  not  made  with  defendants 
as  common  carriers,  but  was  asked  and  accepted  by  the  decedent  as 
a  gratuity,  which  was  sustained  by  the  Court  of  Errors  and  Appeals, 
the  latter  saying  that  to  hold  otherwise  would  be  to  say  that  a  man, 
from  the  mere  fact  that  his  occupation  is  that  of  a  common  carrier, 
cannot,  as  to  an  individual  transaction,  be  a  gratuitous  bailee. 

BOY  INJURED  AT  STATION— PLEADING— ERRONE- 
OUS INSTRUCTION.— In  Murray  v.  Silvbr  City,  D.  &P.  R. 
Co.,  3  New  Mex.  337  (1886),  where  a  boy  was  injured  by  a  train 
at  a  station,  and  the  declaration  alleged  careless  running  of  train, 
it  was  error  to  permit  evidence  that  the  injury  occurred  through  de- 
fective construction  of  station  platform  and  an  instruction  on  that 
issue  was  erroneous.    Judgment  for  plaintiff  for  $3,280  reversed. 

PASSENGER  ON  STEAMBOAT  FALLING  OVERBOARD 
—RAILING  ON  DECK.— In  Dougan,  Adm%  v.  The  Cham, 
plain  Tpansportatfon  Company,  66  N.  Y.  1  (1873),  an  action  to 

recover  damages  for  the  death  of  plaintiff's  intestate,  alleged  to  be 
due  to  defendant's  negligence,  the  judgment  of  nonsuit  was  affirmed. 
The  court,  after  holding  that  the  courts  of  this  State  had  jurisdic- 
tion to  try  the  case,  the  defendant's  claiming  admiralty  jurisdiction, 
the  death  of  plaintiff's  intestate  taking  place  while  a  passenger  on 
defendant's  boat,  navigating  the  waters  of  Lake  CHiamplain  between 
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Pittsburgh  and  Whitehall,  receiving  and  landing  passengers  and 
freight  at  various  intermediate  ports  in  this  and  the  State  of  Ver- 
mont, while  within  this  State,  stated  the  facts  of  the  case  as  follows : 
"Another  ground  of  the  motion  for  a  nonsuit  was  that  there  was 
no  proof  of  negligence  of  the  defendant  contributing  to  the  death 
of  the  deceased.  Upon  this  there  was  no  conflict  in  the  testimony. 
The  proof  showed  that 'the  boat  upon  which  the  deceased  took  pas- 
sage had  a  gangway  in  the  forward  part  about  eight  feet  in  width, 
with  a  stanchion  in  the  center,  which  was  covered  with  rails,  about 
three  feet  high,  which  were  attached  by  hinges  to  the  bulwarks  of  the 
same  height,  inclosing  the  residue  of  the  forward  part  of  the  boat ; 
that  these  rails  were  swung  back,  when  necessary,  for  the  purpose  of 
receiving  and  landing  passengers  and  freight,  and  were,  when  this 
was  done,  again  placed  over  the  gangfway  and  fastened  to  the 
stanchions ;  that  they  were  so  fastened  when  the  deceased  fell  over- 
board. That  the  residue  of  the  forward  part  of  the  boat  was  boarded 
up  three  feet  high.  That  the  accommodations  for  passengers  were 
in  other  parts  of  the  boat,  and  none  in  this  forward  part,  though 
passengers  were  permitted  to  and  did,  sometimes,  come  out  into 
and  stay  in  this  forward  part,  with  the  knowledge  of  the  defendant's 
employees.  That  the  deceased,  about  dusk,  while  the  boat  was  run- 
ning upon  her  trip,  and  the  deck  somewhat  icy,  and  the  wind  blow- 
ing hard,  came  through  a  door  from  the  room  immediately  in  rear 
of  this  forward  part ;  that  his  hat  was  blown  off,  and  he  sprang  to 
recover  it,  and  while  so  doing  fell  down  and  slipped  under  the  railing 
upon  the  gangway,  overboard,  and  was  drowned.  It  will  be  seen 
that  the  only  proof  of  negligence  was  the  omission  to  inclose  the 
space  between  the  railing  and  deck  so  as  to  preclude  the  possibility 
of  slipping  under  it.  Had  there  been  any  proof  tending  to  show 
that  any  such  danger  would  be  apprehended  by  a  reasonable,  pru- 
dent person,  the  evidence  should  have  been  submitted  to  the  jury ; 
but  the  evidence  showed  that  all  the  passenger  boats  upon  the  lake 
had  been  constructed  and  run  in  the  same  way  in  this  respect ;  that 
boats  had  so  been  run  for  a  great  number  of  years ;  and  there  was 
no  proof  tending  to  show  that  anyone  had  ever  before  fell  and  gone 
overboard  under  the  railing,  or  that  any  such  danger  had  been 
apprehended  by  anyone.  It  is  obvious  that  no  such  thing  was  likely 
to  occur.  Indeed,  a  man  would  be  much  more  likely  to  get  over- 
board by  falling  over  than  under  the  railing.  True,  it  would  be 
unsafe  for  small  children  to  run  upon  this  part  of  the  boat,  as  they 
mieht  run  under  the  rail  and  fall  overboard ;  but  there  was  no  evi- 
dence that  children  were  ever  permitted  to  be  in  this  part  of  the 
«— 37 
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boat,  except  to  go  on  and  off  in  port ;  there  was  nothing  showing 
that  any  passengers  were  ever  expected  to  be  there  except  for  this 
purpose.  The  counsel  for  the  appellant  cites  cases  where  it  has 
been  held  that  carriers  of  passengers  are  required  to  exercise  the 
utmost  care  in  their  vehicles,  machinery,  etc.,  used  in  their  trans- 
portation, and  that  for  this  purpose  they  are  required  to  use  all  the 
safeguards  furnished  by  science  generally  known ;  but  these  were 
cases  of  the  explosion  of  steam  boilers ;  the  breaking  of  axles  of 
railway  coaches,  defects  in  railway  tracks  and  the  like,  where  ex- 
perience had  shown  that  danger  was  to  be  apprehended  and  neces- 
sary to  be  guarded  against.  But  when,  as  in  the  present  case, 
numerous  boats  constructed  in  the  same  way  had  been  run  for  years 
with  perfect  safety  to  the  passengers,  where  there  was  no  ground 
for  supposing  that  any  passenger  ever  permitted  to  be  there  would 
fall  tmder  the  railing,  to  find  negligence  from  a  failure  to  board  up 
the  space  so  as  to  preclude  such  a  possibility,  could  not  be  justified. 
Proof  was  given  that  two  passenger  boats  navigating  the  Hudson 
had  the  gang  space  boarded  up ;  but  that  this  was  done  to  prevent 
passengers  from  falling  overboard  does  not  appear.  The  proof 
offered  that  the  defendant,  after  the  accident,  boarded  up  the  space, 
was  properly  excluded.  This  was  immaterial.  Its  negligence  was 
to  be  determined  by  what  was  known  before  and  at  the  time  of  the 
accident."  Judgment  of  nonsuit  (6  Lans.  430)  affirmed.  Opinion 
by  Grovbr,  J.  Samubl  Hand,  appeared  for  appellant;  A.  C. 
Hand  and  Francis  A.  Smith,  for  respondent. 

PASSENGER  STRUCK  BY  HAWSER  ON  STEAMBOAT. 
— inHillerv.  Ocean  SteamshipCompany  of  Savannah,  118  N.Y. 

199  (1890),  plaintiff  recovered  judgment  in  action  for  injuries  sus- 
tained while  a  passenger  on  defendant's  boat.  It  appeared  that  on 
March  10,  1885,  plaintiff  took  passage  at  New  York  for  Savannah, 
on  the  "City  of  Savannah,"  which  arrived  at  the  latter  place  on  the 
morning  of  the  13th  of  that  month.  Plaintiff  was  on  the  hurricane 
deck  with  several  other  passengers.  A  line  was  thrown  out  from 
the  bow  and  secured  to  the  wharf,  with  a  view  to  turn  the  vessel 
around  before  landing.  This  was  unusual,  and  to  accomplish  it  the 
flood  tide  in  the  Savannah  river  was  relied  upon,  but  when  the  vessel 
had  turned  so  as  to  be  about  at  right  angles  with  the  landing,  her. 
further  progress  in  turning  was  interrupted  by  slack  tide.  The 
hawser  was  then  brought  into  requisition  to  force  her  around,  and 
for  that  purpose  it  was  secured  at  the  proper  place  on  the  deck, 
taken  through  the  stem  chock,   and  then   carried  along  on  the 
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hurricane  deck  to  the  capstan  to  the  bow,  operated  by  an  engine 
beneath  the  deck,  and  to  prevent  the  hawser  coming  in  contact  with 
the  pilot  house,  cabins,  and  other  structures  on  the  deck,  it  was 
necessary  to  guy  the  hawser  away  from  them.  This  was  done  by 
putting  it  through  a  pulley  block  with  a  loop  in  the  steamboat  bow 
chock,  held  there  by  a  toggle  on  the  outside.  The  hawser  thus 
placed  ran  along  from  the  stem  on  the  deck,  near  that  side,  to  and 
through  the  block,  and  at  little  more  than  at  right  angles  from  there 
to  the  capstan,  which  was  put  in  motion,  and  the  force  applied  was 
such  that  the  toggle  suddenly  gave  way,  and  the  hawser  sprang 
forcibly  back  into  line  between  its  entrance  at  the  stem  and  the 
capstan.  The  plaintiff  was  struck  by  it,  knocked  down,  and  the 
bones  of  one  of  her  legs  broken.  This  was  not  caused  by  any  fault 
in  the  construction  of  the  ship.  It  was  well  made,  staunch,  and  fully 
manned.  The  defect  which  caused  the  calamity  was  in  the  character, 
substance  or  condition  of  the  toggle  put  into  the  loop  to  hold  the 
block,  through  which  the  line  passed,  to  its  place ;  or,  in  the  manner 
in  which  the  toggle  was  put  into  the  loop.  The  Court  of  Appeals 
after  stating  the  foregoing  facts,  said :  "The  burden  was  with  the 
plaintiff  to  prove  negligence  on  the  part  of  the  defendant.  In  view 
of  the  danger  of  serious  injury  to  passengers  on  the  deck,  which 
might  result  from  failure  to  properly  secure  the  hawser,  with  the 
strain  upon  it,  to  its  place,  the  fact,  when  and  as  it  appeared,  that 
the  accident  was  caused  wholly  by  the  defective  condition  of  the 
means  employed  by  the  defendant  and  under  its  control,  was  suffi- 
cient to  raise  the  presumption  or  inference  of  negligence  on  its  part, 
and  to  call  upon  the  defendant  for  explanation  by  evidence  showing 
that  the  cause  of  the  injury  was  consistent  with  the  faithful  discharge 
of  its  duty  to  those  whose  safety  as  passengers  was  intrusted  to  the 
care  and  diligence  of  the  defendant's  employees  engaged  in  operating 
the  vessel."  The  court  (per  Bradlby,  J.,)  reviewed  the  ficts  and 
defendant's  exceptions  and  affirmed  the  judgment. 


CLEVELAND  V.   NEW   JERSEY   STEAMBOAT 

COMPANY. 

Court  of  Appeals^  New  York,  January  i8pi. 
[Reported  in  125  N.  Y.  299.] 

PASSENGER  PUSHED  OVERBOARD  BY  CROWDING  OF  OTHER 
PASSENGERS  ON  STEAMBOAT— STEAMBOAT  COMPANY 
NOT  LIABLE. — Where  a  man  attempted  to  jump  from  defendant's 
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steamboat  to  the  wharf  after  the  starting  of  the  boat  and  fell  overboard, 
and  in  the  rush  of  passengers  to  the  side  of  the  boat  where  the  accident 
occurred  plaintiff  was  pushed  overboard,  due  to  alleged  negligence  of 
defendant's  employee  in  failing  to  close  the  gate  on  the  boat  before  the 
steamer  started,  it  was  held  that  the  injury  to  plaintiff  was  the  result 
of  an  accident  for  which  defendant  was  not  responsible  (1). 

Appeal  from  judgment  of  General  Term  of  the  Supreme  Court 
in  the  Fourth  Judicial  department,  entered  upon  an  order  made 
July  20, 1889,  which  affirmed  a  judgment  in  favor  of  plaintiflF  entered 
upon  a  verdict,  and  affirmed  an  order  denying  a  motion  for  a  new 
trial.   ' 

The  facts  sufficiently  appear  in  the  opinion.    Judgment  reversed. 
W.  P.  Prentice,  for  appellant. 
Edwin  H.  RistBv,  for  respondent. 

Peckham,  J. — This  is  the  third  time  this  case  has  been  before  us. 
On  the  former  appeals  the  judgments  for  the  plaintiff  were  reversed 
on  the  ground  that  no  negligence  on  the  part  of  the  defendant  was 
proved.  Subsequent  to  the  last  reversal  a  third  trial  was  had  at  the 
Circuit  and  the  plaintiff  was  nonsuited  in  obedience  to  what  w^s 
supposed  to  have  been  the  ruling  of  this  court.  That  nonsuit  was 
set  aside  on  appeal  to  the  General  Term  of  the  Supreme  Court,  and 
a  fourth  trial  was  had,  resulting  in  the  recovery  of  a  judgment  by 
the  plaintiff,  which  has  been  affirmed  by  the  General  Term,  and 
from  that  affirmance  the  defendant  has  appealed  here. 

The  action  was  commenced  on  the  18th  of  December,  1873,  and 
from  that  time  it  has  been  fought  with  great  tenacity  by  both  sides. 
The  case  is  a  strong  illustration  of  the  uncertainties  inherent  in  the 
application  of  well-known  and  easily-understood  principles  of  law  to 
facts  as  they  appear  on  different  trials.  One  side  contends  that  the 
facts  now  before  us  are  substantially  the  same  as  those  which  have 
been  passed  upon  by  this  court  in  the  former  appeals,  while  the 
other  contends  that  the  principal  question  for  us  now  to  determine 
has  never  been  decided  adversely  to  him  by  this  court,  nor  has  it 
been  presented  on  its  merits  as  it  now  stands. 

We  must  take  the  case  from  the  record  now  before  us,  and  if  the 
plaintiff  made  out  a  case  to  go  to  the  jury  we  cannot  interfere, 
although  the  defendant  should  claim  that  the  evidence  on  the  part 
of  the  plaintiff  was  so  contradictory  as  to  be  unworthy  of  belief. 

1.    A  former  appeal  in  this  case  peal  appears  in  89  N.  Y.  627;  in  both 

(CiiBVBiiAND  V,  Nbw  Jbrsby  Stbam-  of  which  appeals  judgments  for  plain- 

BOAT  Co.)    is  reported  in  68  N.  Y.  tiff  were  reversed. 
306;  a  memorandum  of  a  second  ap- 
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In  general  the  credibility  of  witnesses  is  for  the  jury  to  pass  upon, 
and  this  court  has  no  function  of  that  kind  to  perform. 

Some  things  have  been  adjudicated  in  the  former  appeals,  and  are 
not  now  open  for  discussion.  It  has  been  decided  that  the  plaintiff 
was  on  the  boat  in  the  character  of  a  passenger,  and  the  defendant 
owed  him  the  duty  which  a  carrier  of  passengers  owes  to  a  per- 
son in  its  charge  as  such.  It  was  conceded  then,  and  is  not  denied 
now,  that  the  defendant  had  on  its  boat  all  the  appliances  necessary 
and  proper  to  prevent  such  an  accident.  It  was  stated  on  the  first 
appeal  that  it  was  plain  the  accident  would  not  have  happened,  but 
for  an  extraordinary  and  unprecedented  concurrence  of  circum- 
stances, viz:  the  attempt  of  three  rash  persons  to  regain  the  land 
after  the  boat  had  started ;  then  the  heedless  and  unthinking  rush 
and  pressure  of  a  crowd  of  passengers  of  ordinary  sobriety  and 
prudence,  and  then  the  wrongful  opening  of  the  gate  by  an  un- 
authorized person.  Had  not  these  three  things  conjoined,  the  court 
could  not  say  that  the  plaintiff  would  have  been  harmed. 

Upon  the  trial  now  under  review  the  plaintiff  claimed  that  the 
defendant  was  negligent  in  not  closing  the  gangway  before  the  boat 
started,  as  it  had  ample  means  for  doing  so,  but  failed  to  use  them. 
He  also  claimed  that  in  starting  the  boat  before  the  gangway  was 
closed  the  servants  of  defendant  disobeyed  its  standing  orders,  which 
he  stated  were  to  close  and  secure  the  gangfway  as  soon  as  the 
gang  plank  was  hauled  and  before  the  boat  started.  The  plaintiff's 
counsel  argues  that  there  is  a  difference  which  is  most  material  be- 
tween the  fastening  of  the  gate  itself  before  the  boat  started,  and 
putting  in  place  the  rail  (which  was  put  on  top  of  the  gate),  and 
stanchions  before  such  starting.  It  was  held  on  the  first  appeal  that 
defendant  was  not  chargeable  with  negligence  in  not  putting  in 
place  the  rail  and  stanchions  before  the  boat  started.  Judge  Folger 
said  that  experience  had  not  shown  that  danger  was  to  be  appre- 
hended from  that  source,  or  that  it  was  necessary  to  be  guarded 
against.    (68  N.  Y.  306,  at  page  313.) 

In  order  to  see  precisely  what  the  case  now  before  us  is,  it  is 
best  to  take  some  extracts  from  the  evidence,  on  the  part  of  the 
plaintiff,  as  to  what  was  the  condition,  of  things  when  the  accident 
occurred.  I  will  take  the  evidence  of  the  plaintiff  and  his  friend 
Schwab  who  accompanied  him,  which  is  as  favorable  an  account 
for  him  on  the  facts  as  can  be  found  in  the  record. 

Having  approached  the  boat,  which  was  lying  at  its  slip  in  New 
York  City  a  short  time  prior  to  its  departure  on  the  8th  of  Septem- 
ber, 1873,  at  six  o'clock   p.  m.,  the  plaintiff  and  his  friend  boarded 
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it  on  its  starboard  side,  a  little  aft  the  wheelhouse,  the  boat  heading 
towards  the  west.  They  went  from  the  dock  down  on  the  boat  by 
means  of  a  gang  plank  about  the  width  of  the  gan^^ay  opening, 
and  which  plank  was  guarded  with  rails  on  each  side.  Continuing, 
the  plaintiff  says:  "I  went  on  the  boat  and  turned  around,  took 
my  handkerchief  out  of  my  pocket  and  waved  it  to  my  friends  on 
the  pier.  Just  at  that  time,  I  think,  the  boat  started.  I  heard  an 
order  to  cast  off  or  throw  oflf  the  line — something  like  that,  I  did 
not  understand  about  it,  and  the  boat  started.  Just  at  that  instant 
somebody  from  back  in  the  crowd — back  in  the  boat — came  run- 
ning through  the  crowd  hallooing  and  coming  pretty  fast,  rushing 
against  the  people  and  coming  towards  the  edge  of  the  boat  to  get 
off.  The  boat  was  going — had  gone  quite  a  distance — probably 
twenty-five  feet.  It  had  swung  out  away  from  the  pier  twelve  or 
fifteen  feet,  I  should  think.  This  man  jumped  out  of  sight  over- 
board. There  was  a  man  that  was  there  by  the  gate.  The  people 
hallooed  *man  overboard,'  and  immediately  there  was  a  big  rush 
that  pushed  seven  or  eight  of  us  in  immediately.  I  heard  the  order 
to  haul  in  the  gang  plank.  I  didn't  understand  whether  it  was  to 
haul  in  or  haul  out.  I  know  it  was  swung  out  on  the  pier.  They 
raised  the  end  on  the  boat  and  swung  it  in,  just  raised  it  up  and 
swung  it  back  on  the  pier.  Just  at  that  time  the  hawser  was  cast  off, 
going  on  at  the  same  time ;  there  was  men  right  there,  had  the  big 
lines  in  their  hands  then,  right  at  the  edge  of  the  gangway.  That 
was  at  the  same  timq  the  hawser  was  being  hauled  up.  They  swung 
it  up  and  commenced  hauling  up  the  hawser  at  the  same  time. 
The  boat  was  going.  The  mate  had  the  gate.  Mr.  Mull  was  the 
mate.  At  the  time  this  man  came  through,  Mr.  Mull  was  standing 
partly  in  front  of  the  gangway  opening  at  the  post  this  gate  sets  on. 
He  had  the  gate.  I  suppose  he  was  in  the  act  of  putting  it  in.  He 
had  the  gate  in  his  hand,  partly  in  front  of  the  gangway  opening; 
as  this  man  came  through  he  partly  turned ;  he  had  hold  of  the  gate 
some  way  with  both  hands ;  this  man  passed  right  by  through  there 
along  the  boat,  outside  of  this  g^ard  and  stepped  right  along  on 
that  and  jumped,  I  was  pushed  overboard  right  there.  There  was 
no  gate  in.  I  didn't  see  the  gate  after  that ;  it  was  knocked  out  of 
the  way,  at  least  it  was  not  there  when  I  got  to  it." 

The  testimony  of  Schwab  is  substantially  corroborative  of  this. 
He  says  the  gate  had  not  been  closed  before  the  accident  happened ; 
"there  was  a  man  had  hold  of  the  gate.  He  had  it  in  his  hand  and 
in  the  act  of  putting  it  in.  The  man  was  in  the  act  of  putting  the 
gate  in,  about  as  the  crowd  came  and  pushed  along." 
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As  to  the  alleged  standing  order  of  the  defendant  not  to  start  the 
boat  until  the  gangway  had  been  closed  and  secured  after  the  haul- 
ing in  of  the  gang  plank,  the  evidence  does  not  come  up  to  the 
allegation.  The  evidence  of  Keller,  a  deck  hand,  was  that  the 
orders  were  to  close  the  gangway  as  soon  as  the  plank  was  hauled. 
He  says  nothing  as  to  this  being  done  before  the  boat  started.  He 
also  says  it  would  take  two  or  three  minutes  to  put  in  the  gate  and 
secure  the  gateway  opening.  Mr.  Mull,  the  mate,  said  there  was  a 
general  standing  order  to  close  the  gate  immediately  upon  hauling 
the  gang  plank.  Mr.  Scoville  was  clerk  on  board  the  boat,  whose 
duty  kept  him  in  the  office,  where  he  sold  tickets,  and  he  had  noth- 
ing to  do  with  the  running  of  the  boat.  He  was  called  by  the 
defendant,  and  upon  his  cross-examination  by  plaintiff's  counsel,  he 
said  that  he  had  always  understood  that  one  of  the  standing  orders 
on  the  boat  was  that  the  gate  must  be  closed  and  secured  before  the 
boat  started,  although  he  admitted  that  he  had  never  heard  the 
order  given. 

There  cannot  be  said  to  be  any  proof  that  the  order  was  to  close 
and  secure  the  gate  before  the  steamer  started. 

Now,  upon  this  evidence,  which  is  at  least  as  favorable  to  the 
plaintiff  as  any  in  the  case,  we  are  bound  to  say  there  is  no  proof 
of  negligence  on  the  part  of  the  defendant. 

It  appears  that  as  soon  as  the  signal  was  given,  the  gang  plank 
was  hauled  up  and  the  boat  started.  Immediately  upon  the  hauling 
up  of  the  gang  plank  the  mate  started  for  the  gate  and  brought  it 
to  the  gangway  opening  and  v/as  in  the  very  act  of  setting  it  in 
position  when  the  man  brushed  by  him  and  jumped.  At  this  time 
the  boat  had  only  moved  thirty-five  or  forty  feet  along  the  pier, 
and  was  about  twelve  or  fifteen  feet  away  from  it,  and  yet  in  that 
brief  period  the  mate  had  almost  accomplished  a  secure  shutting  of 
the  gate.  To  say  that  the  boat  should  not  have  been  allowed  to  move 
a  foot  from  the  dock  until  this  gate  had  been  thus  securely  fastened 
and  the  rail  and  stanchions  placed  in  position,  is  to  decide  the  matter 
in  view  of  the  facts  which  subsequently  occurred,  and  not  from  the 
circumstances  existing  prior  thereto.  It  was  an  accident  which 
could  not,  as  I  think,  have  been  reasonably  anticipated.  The  attempt 
of  a  belated  man  to  jump  from  the  boat  to  the  wharf  immediately 
after  the  starting  of  the  boat,  his  failure  to  reach  the  dock,  and  his 
consequent  falling  in  the  water;  the  cry  of  "man  overboard,"  the 
instantaneous  rush  of  a  crowd  of  ordinary  passengers  towards  the 
side  of  the  boat  whence  the  cry  proceeded,  and  the  shoving  of  the 
plaintiff  overboard,  altogether  form   such   an  extraordinary  and 
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theretofore  unheard  of  combination  of  circumstances  that  the  failure 
to  foresee  their  possibility  and  to  g^ard  against  their  happening 
cannot,  in  any  fair  or  proper  view  of  the  subject,  be  called  negli- 
gence. The  mere  fact  that  an  accident  of  the  kind  has  never  before 
happened  may  not  be  enough  to  avert  the  charge  of  negligence. 
If  it  might  reasonably  have  been  anticipated,  or  if  its  occurrence 
would  not,  in  the  minds  of  reasonable  men,  be  in  the  highest  degree 
unlikely,  if  things  were  left  in  the  condition  then  presented  to  them, 
the  charge  of  negligence  might  be  a  proper  one  for  the  jury  to  pass 
upon.  (Dougan  v.  Champlain  Transp.  Co.,  56  N.  Y.  1  (1) ;  Hubbard 
V.  City  of  Yonkers,  104  N.  Y.  434.) 

But  here  is  a  case  where  an  accident  of  the  nature  proved  not  only 
never  happened  before,  but  it  resulted  from  causes  which  no  human 
being  up  to  that  time  could  reasonably  expect  to  occur. 

In  this  view  it  is  wholly  immaterial  whether  the  mate,  when  he 
heard  the  voice  and  turned  around,  did  so  for  the  purpose  of  letting 
the  man  through  the  opening,  or  only  for  the  purpose  of  seeing  what 
was  being  done,  with  a  view  to  perform  his  own  duty  mcM^  intelli- 
gently. It  was  not  to  be  anticipated  that  the  man  would  make  an  in- 
effectual effort  to  jump  to  the  dock  and  fall  in  the  water,  and  that 
then  all  the  other  circumstances  should  occur  which  resulted  in 
shoving  the  plaintiff  overboard. 

The  accident,  upon  the  proof  in  the  case,  looking  at  it  in  the  most 
favorable  light  for  the  plaintiff,  was  the  result  of  causes  for  whose 
existence  no  one  was  legally  responsible. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  event. 

Amofig  other  New  York  cases  relating  to  Accidents  on  Boats  are  the 
following  : 

Ferry  Skiff  Upset — Passengers  Drowned  : 

Blackwbll  v.  Wiswall,  24  Barb.  355  (1855),  was  an  action  for 
damages  for  death  of  passenger  who  was  drowned  while  crossing 
river  in  defendant's  ferry  skiff.  Defendant's  demurrer  being  sus- 
tained, plaintiff  appealed.  Judgment  on  demurrer  but  with  leave  to 
plaintiff  to  amend  complaint. 

Norton  v.  Wiswall,  26  Barb.  618  (1858),  was  an  action  for 
damages  for  death  of  passenger  who  was  drowned  by  upsetting  of 
defendant's  ferry  skiff  while  crossing  river.  Judgment  for  plaintiff 
for  $3,000  reversed,  the  court  holding  that  a  party  who  has  license 
to  run  ferry,  and  who  leases  same  to  another  person,  who  conducts 

1.    See  abstract   of   this   case   on  page  676,  ante. 


CARRIER  OF  PERSONS.  685 

same  independently  of  the  lessor,  is  not  liable  for  wrongful  act  or 
negligence  of  servant  of  lessee. 

Ybrtorb  v.  Wiswall,  16  How.  Pr.  8  (1858),  was  an  action  for 
damages  for  death  of  plaintiff's  intestate,  who  was  drowned  while 
being  carried  across  a  river  in  one  of  defendants'  ferry  skiffs.  De- 
fendants demurred  to  the  complaint  on  the  ground  that  the  facts 
did  not  constitute  a  cause  of  action  in  the  lifetime  of  Wiswall,  and  if 
any  cause  of  action  did  arise  it  died  with  said  Wiswall,  and  did  not 
survive  against  the  defendants.  The  demurrer  being  overruled,  the 
defendants  appealed  from  the  order  to  the  General  Term.  Order 
affirmed.  (The  ruling  as  to  survival  of  action  was  overruled  in 
Hegerich  v.  Keddie,  99  N.  Y.  259.) 

Fall  of  Sleeping  Berth  on  Steamboat: 

In  TiNNBY  V.  New  Jbrsby  Steamboat  Co.,  12  Abb.  Pr.  N.  S. 
1  (1872),  judgment  for  plaintiff  who  was  injured  by  fall  of  berth  on 
steamboat  was  reversed,  the  damages,  $5,000,  for  temporary  loss  of 
sight  in  one  eye,  being  excessive. 

Smith  v.  British  and  North  American  Royal  Mail  Steam 
Packet  Co.,  86  N.  Y.  408  (1881),  was  an  action  for  damages  for 
injury  to  plaintiff  caused  by  the  fall  of  berths  on  the  steamboat, 
plaintiff,  in  trying  to  escape  from  danger,  being  thrown  against  an 
open  door,  and  being  subsequently  put  in  a  wet  place.  Judgment 
affirmed.     Case  in  Superior  Court  reported  in  14  J.  &  S.  86. 

Injured  on  Ferryboat  : 

In  DoRAN  V.  East  River  Ferry  Co.,  3  Lans.  105  (1870),  judg- 
ment for  plaintiff,  an  infant,  whose  hand  was  injured  by  being 
jammed  against  ferry  slip  as  boat  was  coming  into  the  slip,  affirmed. 

In  Gregory  v.  New  York,  Lake  Erie  &  Western  R.  R. 
Co.,  55  Hun,  303  (1890),  plaintiff  was  injured  by  falling  into  coal 
hole  on  one  of  defendant's  ferryboats.  Judgment  for  plaintiff  for 
$5,000  reversed  on  the  ground  of  admission  of  incompetent  evidence 
as  to  nature  of  injuries. 

In  ScHiNDLER  V,  New  York,  Lake  Erie  &  Western  R.  R. 
Co..  1  N.  Y.  State  Rep.  289  (N.  Y.  City  Court,  1886),  judgment  for 
plaintiff,  a  girl  six  years  of  age,  who  was  injured  by  the  gate  on 
defendant's  ferryboat,  was  reversed  on  the  ground  of  want  of  care 
of  the  child's  protectors,  such  want  of  care  contributing  to  the 
accident. 

Injured  on  Steamboat : 

GaRONI  V,  COMPAGNIE  NaTIONALB  DB  NAVIGATION  OP  MAR- 
SEILLES, 131  N.  Y.  614  (1892),  judgment  for  plaintiff  affirmed,  in 
action  for  damages  for  injuries  to  plaintiff,  an  infant,  whose  foot 
was  crushed  by  rudder  chain  on  the  deck  of  defendant's  steamship. 
Judgment  for  $10,000.  See  case  reported  in  Common  Pleas,  14 
N.  Y.  Supp.  797. 

BRuswiTzzf.  Netherlands  Steam  Navigation  Co.,  64  Hun, 
262  (1892),   was  an   action  for  damages  for  injuries  sustained  by 
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plaintiff  by  falling  over  sockets  fixed  on  floor  of  steamship  to  secore 
tables  in  dining  saloon.  Judgment  for  plaintiff  for  $3,500  reversed, 
on  the  ground,  among  other  grounds,  of  erroneous  instruction  that 
steamship  company,  as  carriers,  were  bound  to  use  utmost  care  and 
vigilance,  it  being  held  that  carrier  was  only  bound  to  use  ordinary 
care  where  there  was  no  question  as  to  defective  machinery. 

In  Hughes  v.  New  Jersey  Steamboat  Co. ,  31  N.  Y.  Supp. 
1012  (1895),  judgment  for  plaintiff  was  reversed,  where  it  appeared 
that  plaintiff  was  injured  by  falling  on  stairs  of  defendant's  boat, 
due  to  alleged  slippery  condition  of  same,  his  testimony  not  being 
corroborated,  and  defendant  showing  that  stairs  were  in  good  order. 

Injured  at  Ferry  House : 

O'Reilly  v.  Long  Island  R,  R.  Co.,  4  App.  Div.  139  (1896), 
was  an  action  for  injuries  sustained  by  plaintiff,  who,  while  passing 
from  defendant's  ferry  house  was  injured  by  tripping  over  some 
boards  used  in  course  of  repairs  to  ferry  house.  Judgment  for 
plaintiff  reversed,  there  being  no  evidence  as  to  length  of  time 
obstruction  was  permitted  to  remain  in  front  of  ferry  house. 

In  Keilt  v.  Statkn  Island  Rapid  Transit  R.  R.  Co., 75  Hun, 
579  (1894),  it  was  held  to  be  negligence  for  defendant  to  have  a 
gate  suspended  above  passageway  to  boat,  which  would  fall  so 
rapidly  that  it  could  not  be  controlled  by  the  operator,  and  judgment 
for  plaintiff  for  $250,  who  was  injured  by  such  gate,  affirmed. 

OsBORN  V,  Union  Ferry  Co.,  53  Barb.  629  (1869),  was  an 
action  for  damages  for  injuries  sustained  by  falling  over  a  piece  of 
timber  outside  the  defendants'  ferry  house.  On  the  motion  of 
defendants  the  complaint  was  dismissed.  On  appeal  by  plaintiff 
new  trial  was  granted,  the  court  holding  that  it  was  the  duty  of 
defendants  to  furnish  or  keep  lights,  so  that  passengers  going  to  or 
from  their  boats  might,  with  ordinary  care,  have  seen  the  timber. 

Explosions  on  Boats: 

In  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  282 
(1872),  judgment  for  plaintiff  for  $20,000  was  affirmed.  It  appeared 
that  plaintiff  was  a  passenger  on  defendants'  steamboat  "St.  John," 
and  as  the  boat  was  nearing  its  dock  in  New  York,  one  of  its  boilers 
exploded,  and  plaintiff  was  scalded  by  steam  and  hot  water  and  was 
maimed  and  crippled  for  life.    Affirming  56  Barb.  425. 

In  SWARTHOUT  V,  NEW  JERSEY  STEAMBOAT  Co.,  48  N.  Y.  209 

(1872),  judgment  for  plaintiff  for  $2,000  was  affirmed.  Plaintiff  was 
injured  by  an  explosion  of  a  boiler  an  one  of  defendants'  boats. 
Affirming  46  Barb.  222. 

Landers  v.  Staten  Island  R.  R.  Co. ;  Madden  v*  Statbn 
Island  R.  R.  Co. ;  Kelly  v.  Statbn  Island  R.  R.  Co..  53  N.  Y. 

450  (1873),  three  actions  to  recover  damages  for  deaths  of  plaintiffs' 
intestates,  caused  by  the  bursting  of  a  boiler  on  one  of  defendant's 
ferryboats.  Judgments  for  plaintiffs  reversed  on  the  ground  of 
want  of  jurisdiction  in  the  City  Court  of  Brooklyn.  Reversing  13 
Abb.  Pr.  N.  S.  338. 


Carrier  of  Persons.  687 

In  Caxroll  V,  Staten  Isi^and  R.  R.  Co.,  58  N.  Y.  126  (1874), 
where  plaintiff  was  injured  by  the  explosion  of  a  boiler  on  one  of 
defendant's  ferryboats,  judgment  for  plaintiff  was  affirmed.  Affirm- 
ing 65  Barb.  82. 

In  Leonard  v.  Coi^umbia  Steam  Navigation  Co.,  84  N.  Y. 
48  (1881),  plaintiff's  intestate  was  killed  by  an  explosion  of  a  boiler 
of  defendant's  steamer  within  the  boundaries  of  the  State  of  Con- 
necticut   Judgment  for  plaintiff  affirmed. 

In  Egan  v.  New  Jersey  Steamboat  Co.,  86  Hun.  542  (1895), 
judgment  for  plaintiff  who  was  injured  by  the  explosion  of  inflam- 
mable freight  on  defendant's  boat,  was  reversed,  it  being  held  that 
in  order  to  recover  damages  for  violation  of  statute  prohibiting 
carriage  of  dangerous  articles  on  boat  carrying  passengers,  plaintiff 
must  show  intentional  violation  of  statute  on  defendant's  part. 
Affirmed  in  154  N.  Y.  777. 

In  Erickson  v.  Smith,  S8  How.  Pr.  454  (1869),  plaintiff's  intes- 
tate was  killed  by  falling  overboard  in  trying  to  escape  injury  from 
an  explosion  of  a  boiler  on  one  of  defendant's  boats.  Judgment  for 
plaintiff  for  $3,000  affirmed. 

Among  New  York  Cases  Rei^ting  to  Accidents  on  Stage 
Coaches  Are  the  Following  : 

In  Coon  v.  Knap,  8  N.  Y.  402  (1853),  judgment  for  plaintiff  for 
$340  damages  for  broken  leg  caused  by  overturning  of  stage  coach 
in  which  she  was  a  passenger,  was  reversed,  on  the  ground  of  error 
in  admission  of  parole  evidence  as  to  accord  and  satisfaction.  See 
also  13  How.  Pr.  175. 

In  Caldwell  v.  Murphy,  11  N.  Y.  416  (1854),  judgment  for 
plaintiff  for  $625,  damages  for  injuries  sustained  in  overturning  of 
stage  coach,  affirmed.    Affirming  1  Duer,  233. 

In  BuFFETT  V.  Troy  and  Boston  R.  R.  Co.,  40  N.  Y.  168  (1869), 
where  plaintiff's  shoulder  was  injured  by  the  overturning  of  one  of 
defendant's  stage  sleighs  on  which  he  was  a  passenger,  judgment  for 
plaintiff  for  $450  damages  was  affirmed.  The  court  held  that  a  rail- 
road company  carrying  passengers  by  conveyances  other  than  trains 
owes  the  same  duty  of  care  to  passengers  as  on  trains.  Affirming 
36  Barb.  420. 

In  Spooner  v.  Brooklyn  City  R.  R.  Co.,  54  N.  Y.  230  (1873), 
judgment  of  nonsuit  reversed  in  action  for  damages  for  injury  to 
plaintiff  who  was  riding  on  footboard  of  defendant's  stage  sleigh 
and  collided  with  another  sleigh,  it  being  held  not  negligent  for 
passenger  to  ride  on  footboard,  if  carrier  allowed  passengers 
there.    Reversing  36  Barb.  217,  which  affirmed  31  Barb.  419. 

DUTY  OF  RAILROAD  COMPANY  TO  REMOVE  SNOW 
FROM  STATION  PLATFORM.— A  railroad  company  is  bound 
to  remove  snow  and  ice  from  a  platform  over  which  it  is  necessary 
for  passengers  to  pass  in  order  to  reach  the  cars,  or  to  cover  the 
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same  with  ashes  or  other  substance,  and  the  obligation  is  not  ful- 
filled by  the  appointment  of  servants  whose  duty  it  is  to  keep  the 
platform  in  a  safe  condition  when  the  servants  neglect  the  duty. 

FALLING  ON  ICE  ON  STATION  PLATFORM— NEGLI- 
GENCE.— A  passenger  who  assumes  that  the  corporation  has  per- 
formed its  duty  and  that  the  platform  is  safe,  is  not  guilty  of  con- 
tributory negligence  in  going  upon  the  platform  to  reach  the  cars, 
and  may  recover  damages  for  injuries  received  from  a  fall  on  the 
platform.  So  held  in  an  action  to  recover  damages  for  injuries 
sustained  by  falling  upon  an  uncovered  platform  between  a  waiting 
room,  on  defendant's  road  and  its  cars,  over  which  it  was  necessary 
for  passengers  to  pass  to  reach  the  cars;  which  platform  plaintiff 
alleged  defendant  had  negligently  suffered  to  become  covered  with 
snow  and  ice,  rendering  passage  over  it  insecure  and  dangerous. 
Judgment  for  plaintiff  affirmed.  Court  o/AppecUs,  New  Vark,  AfarcA^ 

T878.    Weston  v.  New  York  ElevaMd  Railroad  Company*  7S 

N.  Y.  595,  affirming  42  Super.  Ct.  (J.  &  S.)  166- 


DOBIECKI  V.  SHARP,  RECEIVER. 

Court  of  AppealSy  New  York,  February  ^  1882. 

[Reported  in  88  N.  Y.  203.] 

KILLED  ON  PLATFORM  OF  STATION  BY  EXPRESS  TRAIN 
WHILE  WAITING  FOR  LOCAL  TRAIN.— In  an  action  to  recover 
damages  for  causing  the  death  of  plaintiffs  testator,  where  it  appeared 
that  he  desired  to  take  passage  on  a  local  train  and  crossed  the  tracks 
of  the  railroad  in  front  of  an  approaching  train  to  a  platform  constructed 
for  the  accommodation  of  passengers  abK>ut  to  take  local  trains,  and  after 
reaching  the  platform  and  while  standing  there  was  struck  by  a  car  that 
projected  from  three  to  five  inches  over  the  platform,  and  was  killed,  and 
the  train  to  which  the  car  was  attached  was  an  express  and  did  not  stop 
at  the  platform,  the  questions  of  negligence  and  contributory  negli- 
gence were  properly  submitted  to  the  jury  and  it  was  not  to  be  assumed 
without  proof  that  he  must  have  known  that  the  platform  was  for  a  train 
which  h«  did  not  intend  to  take,  so  that  he  was  negligent  in  being  there. 

PASSENGER  WAITING  ON  PLATFORM.— Under  ordinary  drcum- 
stances  a  traveller  would  be  justified  in  going  upon  a  platform  erected 
for  the  accommodation  of  passengers  and  in  waiting  there  to  take  any 
passing  train. 

"Appeai,  from  judgement  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

"This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence»  causing  the  death  of  Wladislaus  Dobiecki,  plaintiff's  testator. 
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"The  defendant  was  at  the  time  of  the  accident  operating  the 
railroad  of  the  Long  Island  Railroad  Company,  which  ran  through 
Atlantic  avenue,  in  the  city  of  Brooklyn.  Two  kinds  of  trains  were 
run  upon  the  avenue,  express  or  through  trains,  which  made  no 
stops  on  the  avenue,  and  trains  for  local  business,  called  rapid 
transit  trains.  For  the  accommodation  of  passengers  taking  these 
local  trains,  platforms  had  been  erected  in  the  street  on  each  side  of 
the  railway.  The  deceased  was  struck  by  an  express  train  and 
killed.  After  the  train  was  in  sight  he  crossed  the  track  in  front  of 
it  to  one  of  these  platforms,  and  as  plaintiff's  evidence  tended  to 
show,  had  reached  and  was  standing  upon  the  platform  when  he 
was  struck.  The  evidence  upon  this  point  was  conflicting,  defend- 
ant's evidence  tending  to  show  that  he  was  struck  by  the  engine 
before  he  reached  the  platform.  It  appeared  that  the  cars  of  the 
passenger  train  projected  over  the  platform  from  three  to  five  inches. 
The  court  charged  in  substance  that  unless  the  jury  were  satisfied 
that  the  deceased  was  overtaken  by  the  train  before  he  had  crossed 
the  track,  and  before  he  had  secured  himself  on  the  other  side,  either 
on  the  platform  or  elsewhere,  there  was  negligence  on  his  part 
which  would  prevent  a  recovery ;  but  if  the  deceased  stood  upon  the 
platform  where  he  had  a  right  to  stand,  and  where  he  could,  appar- 
ently, stand  in  safety,  and  not  knowing  the  fact  of  this  projection, 
the  widening  of  the  car — ^suppose  that  he  stood  at  the  edge  of  the 
platform,  and  standing  there  he  was  carried  away  on  account  of  this 
projection,  then  of  course  the  injury  would  be  caused  by  that,  and 
that  is  a  question  for  you  to  determine.  Was  he  standing  there  on 
the  edge  of  the  platform,  and  was  that  the  way  the  injury  happened? 
If  so,  then  we  find  one  cause  of  the  accident,  at  least  one  assistant 
cause,  in  the  improper  construction ;  for  it  was  improper  so  to  con- 
struct it,  having  reference  to  this  platform.  Plaintiff's  counsel 
requested  the  court  to  charge  that  'if  the  jury  believe  the  deceased 
was  standing  on  the  platform  as  the  train  approached  and  with  the 
knowledge  of  its  approach  placed  himself  in  such  a  position  as  to 
be  struck  by  the  train,  the  plaintiff  cannot  recover.'  This  request 
was  refused,  and  said  counsel  excepted."    Judgment  affirmed, 

Edwasd  £.  Spragub,  for  appellant. 

Samukl  Hakd,  for  respondent. 

■iller,  J.  —  The  first  question  to  be  determined  in  considering 
this  case  is  the  alleged  negligence  of  the  defendant.  The  claim  in 
this  respect  is  that  th«  cars  were  so  constructed  as  to  project  over 
the  edge  of  the  platform  from  three  to  five  inches,  and  that  this  was 
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the  cause  of  the  testator's  death.  That  they  did  so  project  is  not 
questioned,  although  there  is  some  discrepancy  in  the  testimony  as 
to  the  extent  of  the  projection.  Assuming  that  they  did  extend 
beyond  the  platform  to  the  smallest  extent  proven,  and  in  this  form 
may  have  caused  the  death  of  the  deceased  or  injured  persons  upon 
the  platforms,  some  evidence  was  presented  that  the  cars  were  im- 
properly constructed,  and  it  was  a  question  of  fact  for  the  jury 
whether  this  was  negligence  on  the  part  of  the  defendant.  The  fact 
that  the  platform  in  question  was  not  connected  with  a  depot  and 
merely  for  the  accommodation  of  a  certain  class  of  passengers  in 
stepping  off  and  on  the  cars,  does  not  exonerate  the  defendant  from 
liability  unless  it  is  entirely  apparent  that  the  deceased  was  imprc^ 
erly  there  or  was  himself  negligent,  for  even  conceding  that  it  was 
made  for  the  specific  purpose  named,  it  was  one  of  the  questions  to 
be  determined  by  the  jury  from  the  evidence  whether  the  deceased 
was  properly  there.  Under  ordinary  circumstances  a  traveller  would 
be  justified  in  going  upon  a  platform  erected  for  the  accommodation 
of  passengers  and  in  waiting  there  to  take  any  passing  train.  It  is 
not  to  be  assumed,  without  proof,  that  the  deceased  must  have 
known  that  the  platform  was  for  a  train  which  he  did  not  intend  to 
take  and  that  he  was  negligent  in  being  there.  The  contention  that 
the  plaintiff  was  bound  to  show  something  more  than  an  improper 
construction  of  the  platform  or  cars,  and  that  she  was  bound  to 
prove  that  this  negligence  was  the  cause  of  the  injury  is  sufficiently 
answered  by  the  remark  that  some  of  the  evidence  tended  in  that 
direction.  There  were  marks  of  blood  on  the  platform.  The 
satchel,  hat,  and  umbrella  of  the  deceased  were  found  there  and  his 
body  lay  about  five  feet  west  of  the  platform.  From  these  and  other 
circumstances,  and  in  view  of  the  facts  it  may  have  been  a  legitimate 
inference  that  the  death  of  the  testator  was  caused  by  the  negligence 
of  the  defendant.  We,  therefore,  think  that  there  was  no  error  com- 
mitted in  refusing  the  mention  of  the  defendant  for  a  nonsuit  upon 
the  ground  that  the  testimony  failed  to  establish  any  negligence  of 
the  defendant.  The  question  raised  on  the  motion  for  a  nonsuit  as 
to  the  contributory  negligence  of  the  deceased  was  also  ior  the  jury. 
There  was  conflicting  evidence  to  be  weighed  and  reconciled  in 
regard  to  the  conduct  of  the  deceased,  and  as  to  whether  he  was 
struck  while  crossing  the  railroad  track  or  while  on  the  platform. 
There  was  proof  showing  that  he  had  crossed  the  track  in  front  of 
the  train  and  reached  the  platform  when  it  is  claimed  he  was  struck. 
In  view  of  the  finding  of  the  jury  the  testimony  as  to  this  fact  is 
entitled  to  the  most   favorable  construction  for  the  plaintiff,  and 
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being  there  it  is  not  to  be  assumed  as  a  fact  that  he  placed  himself 
in  a  dangerous  position  which  necessarily  established  contributory 
negligence.  The  claim  of  the  appellant's  counsel  that  the  deceased 
was  chargeable  with  knowledge  of  the  draft  of  an  express  train  while 
passing,  and  was  precluded  from  a  recovery  by  not  placing  himself 
beyond  the  line  of  danger,  is  not  well  founded.  While  he  had  no 
right  to  expose  himself  to  danger  by  making  close  calculations  as 
to  the  speed  of  the  train  by  taking  any  unusual  risks,  it  by  no  means 
follows  because  he  was  upon  the  platform  at  this  time  he  was  there 
without  right  and  was  chargeable  with  contributory  negligence. 

We  think  he  had  a  right  to  be  upon  the  platform  for  the  purpose 
of  prosecuting  the  journey  he  had  started  to  take.  It  was  erected 
for  the  accommodation  of  travellers,  and  they  have  a  right  to  assume 
that  they  may  be  there  without  being  exposed  to  unnecessary  hazard 
or  danger.  Brassell  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  84  N.  Y.  241; 
Weston  V,  N.  Y.  El.  R.  R.  Co.,  73  N.  Y.  595  (1).  They  are  invited 
to  come  there,  and  so  far  as  is  necessary  to  remain  for  the  purpose 
of  travelling  in  the  cars.  As  a  matter  of  course  they  are  bound  to 
be  careful  and  cautious  in  not  exposing  themselves  to  needless 
danger,  and  they  would  not  be  free  from  negligence  if  while  a  train 
was  passing  they  unnecessarily  placed  themselves  in  a  position  to  be 
struck  and  injured  by  it.  They  must  employ  reasonable  care  and 
circumspection  in  their  conduct  while  there,  and  if  they  fail  to  do 
this  they  have  no  redress  if  injuries  occur.  The  cases  cited  by  the 
defendant's  counsel  to  sustain  the  position  that  the  company  is  not 
liable  under  circumstances  like  those  here  presented  are  not  anal- 
ogous, as  will  be  seen  by  an  examination  of  the  same.  In  Rigg  v. 
M.  S.  &  L.  R.  Co.,  12  Jurist,  Part  1,  (N.  S.)  525  (2),  the  injury  was 
caused  by  the  deceased  while  under  a  temporary  infliction  caused 
by  himself.  He  was  running  arm  and  arm  with  a  companion  in 
a  footway  by  the  side  of  the  railroad  to  catch  the  train,  and  caught 
his  foot  in  the  interstices  between  the  planks  of  which  the  footway 
was  made,  and  both  himself  and  his  companion  fell  over  on  the  rails 

1.  See  abstract  of  this  case  on  side  next  the  railway,  which  ran 
page  587,  ante,  parallel   with   it  for   some   distance, 

2.  In  Rigg  V.  Manchester,  Shef-  there  was  a  guard  of  wood  nine 
field  &  Lincolnshire  R'y  Co.,  12  Jur.,  inches  high.  In  an  action  against 
N.  S.  625,  it  appeared  that  a  railway  the  company  for  the  injury  of  a  pas- 
company  had  a  platform,  extending  senger,  two  witnesses  stated  they 
from  their  station  to  their  steamboat  considered  it  a  dangerous  platform, 
pier  on  a  river,  four  feet  three  inches  Held,  that  this  was  merely  an  ex- 
in  width.  On  one  side  the  platform  pression  of  opinion,  and  that  there 
was  protected  by  railings,  but  on  the  was  no  evidence  of  negligence. 
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as  the  train  came  in.  The  deceased  was  killed  and  his  companion 
saved  himself  with  great  difficulty.  The  platform  was  too  narrow 
for  two  to  walk  abreast,  and  the  condition  of  the  parties,  who  had 
been  drinking  freely,  prevented  the  exercise  of  due  care  and  caution. 
It  was  held  that  the  railroad  company  was  not  negligent  and  no 
recovery  could  be  had.  The  question  was  different  from  the  one 
now  considered,  and  the  case  cited  is  not  in  point.  In  Watkins  v. 
Great  Western  R.  Co.,  37  L.  T.  (N.  S.)  193  (1),  a  railway  porter  was 
standing  on  a  plank  in  broad  daylight  thrown  across  from  parapet 
to  parapet  of  a  footbridge  connecting  the  two  platforms  of  a  station, 
cleaning  a  lamp,  when  the  plaintiff,  accompanying  her  daughter  to 
a  train,  in  crossing  the  bridge  struck  her  head  against  the  plank 
and  was  injured,  and  it  was  held  that  the  plaintiff  could  not  recover. 
It  was  said  by  Dbnman,  J.,  that  the  obstruction  was  one  which  the 
plaintiff  could  have  seen  if  she  had  not  been  walking  with  her  eyes 
toward,  the  ground.  That  the  accident  did  not  happen  owing  to  any 
breach  of  duty  on  the  part  of  the  defendant,  but  solely  owing  to 
the  unfortunate  circumstances  that  the  plaintiff  walked  with  her 
eyes  on  the  ground  instead  of  looking  before  her.  The  contributory 
negligence  of  the  plaintiff  was  very  obvious  in  the  last  case  cited, 
and  the  case  has  no  bearing  upon  the  question  now  considered.  It 
is  not  insisted  as  we  understand,  in  the  case  considered,  that  inas- 
much as  the  deceased  was  standing  on  a  railroad  platform  he  was 
entitled  to  absolute  protection  upon  every  part  of  it,  and  not  bound 
to  look  out  for  himself.  There  was  proof  tending  to  show  that  he 
had  reached  the  platform  after  crossing  the  railroad  track  and  then 
was  struck  by  the  passing  train.  It  is  perhaps  a  close  question 
whether  he  was  negligent,  but  in  view  of  all  the  evidence  it  was,  we 
think,  a  fair  question  for  the  jury  to  determine  whether  he  was 
chargeable  with  contributory  neglect,  and  their  determination  that 
he  was  not  cannot  be  regarded  as  a  matter  of  mere  conjecture  or 
speculation,  but  might  have  been  reached  after  a  fair  and  full  con- 
sideration of  all  the  evidence.     It  follows  that  there  w^as  no  error  in 


1.  In  Watkins  v.  Great  Western 
R'y  Co.,  37  L.  T.,  N.  S.  193,  it  ap- 
peared that  a  railway  porter  was 
standing,  in  broad  daylight,  upon  a 
plank  thrown  across  from  parapet  to 
parapet  of  a  footbridge  connecting 
the  two  platforms  of  a  station,  clean- 
ing a  lamp,  when  the  plaintiff  ac- 
companying her  daughter  to  a  train, 
in  crossing  the  bridge,  struck  her 


head  against  the  plank  and  was  in- 
jured. Held,  that  the  plaintiff  was 
not  a  mere  licensee;  but  that  there 
was  no  evidence  of  negligence  on  the 
part  of  the  railway  company.  Held 
also,  the  question  whether  there  was, 
or  was  not,  negligence  on  the  part 
of  the  company  should  have  been 
left  to  the  jury. 
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denying  the  motion  for  a  nonsuit  upon  the  ground  last  considered. 

The  request  to  charge  the  jury :  "That  if  the  jury  believe  that 
the  deceased  was  standing  on  the  platform  as  the  train  approached, 
and  with  knowledge  of  its  approach,  placed  himself  in  such  a  posi- 
tion as  to  be  struck  by  the  train,  the  plaintiff  cannot  recover,"  was 
properly  refused.  It  was  covered  by  the  charge  made,  and  the 
request,  if  granted,  would  have  required  the  deceased  not  only  to 
exercise  proper  care  and  vigilance,  but  to  guard  against  the  im- 
proper construction  of  the  defendant's  cars,  of  which  6e  had  no 
knowledge.  If  he  had  been  out  of  the  reach  of  the  cars  if  con- 
structed in  the  usual  manner,  under  the  request  the  company  would 
be  exonerated  from  negligence  arising  from  the  defective  construc- 
tion which  it  is  claimed  caused  the  testator's  death.  No  such 
vigilance  is  demanded  by  the  law. 

The  request  made  to  charge  that  there  was  no  presumption  of  law 
that  the  deceased  exercised  a  proper  care  at  the  time  of  the  accident 
was  also  covered  by  the  charge  as  made,  and  a  repetition  of  it  was 
not  required. 

There  was  no  error  upon  the  trial,  and  the  judgment  should  be 
affirmed. 


CARPENTER  V.  BOSTON   AND   ALBANY 

RAILROAD  COMPANY. 

Court  of  AppealSy  New  York,  December,  1884. 
[Reported  in  97  N.  Y.494.] 

MAIL  BAG  THROWN  FROM  CAR  ONTO  STATION  PLATFORM 
AND  PASSENGER  INJURED.— Where  plaintiff,  a  passenger  wait- 
ing at  defendant's  station  to  board  train,  was  struck  by  a  mail  bag  thrown 
from  the  mail  car  as  the  train  passed  the  station  platform,  and  the  de- 
fendant knew  of  the  practice  of  mail  bags  being  thrown  from  the  car 
onto  the  platform,  it  was  held  that  a  cause  of  action  was  established 
against  the  defendant,  as  it  was  an  omission  of  its  duty  towards  its  pas- 
sengers to  protect  them  from  danger,  and  judgment  of  nonsuit  was  re- 
versed (1). 

Appbai*  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order  made 
May  2,  1882,  which  aiHrmed  a  judgment  in  favor  of  defendant,  en- 
tered upon  an  order  dismissing  plaintiff's  complaint  on  trial. 

"Plaintiff,  desiring  to  take  passage    on   defendant's   road,    and 

1.    Reversing  24  Hun,  104;  14  N.  Y.  Weekly  Dig.  617. 
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having  purchased  a  ticket,  went  out  on  the  platform  of  the  depot 
at  Chatham  village,  waiting  for  an  approaching  train.  The  train 
had  a  postal  car  attached,  ahead  of  the  passenger  cars.  As  said  car 
passed  the  platform  a  heavily-loaded  mail  bag  was  thrown  therefrom 
by  the  postal  clerk  or  agent  in  charge,  and  struck  plaintiff  who  was 
walking  along  the  platform  toward  the  passenger  cars,  inflicting 
serious  injuries.''  Further  facts  appear  in  the  opinion.  Judgment 
reversed, 

Chari«bs  L.  Bkalb,  and  Robt.  E>  Andrews,  for  appellant. 

John  Cadman,  for  respondent. 

Danforthy  J.  —  The  plaintiff  was  injured  before  the  actual  com- 
mencement of  his  journey,  but  he  was  lawfully  on  the  platform 
because  he  was  a  passenger,  and  was  approaching  the  train,  as  the 
defendant  concedes,  "in  the  usual  and  ordinary  way,"  to  enter  the 
car  in  which  he  had  purchased  a  right  to  travel.  The  law  in  such  a 
case  is  well  settled.  It  imposes  an  obligation  on  the  railroad  com- 
pany to  take  reasonable  care  that  a  person  holding  that  relation  to 
it  shall,  while  on  its  premises,  be  exposed  to  no  unnecessary  danger 
or  one  of  which  it  is  aware,  and  requires  it  to  provide  for  him  a  safe 
passage  to  the  train.  It  is  obvious  that  was  not  done  in  this  case. 
The  plaintiff  was  knocked  down  and  severely  hurt,  by  a  loaded  mail 
bag  thrown  from  the  postal  car  while  the  train  was  in  motion,  and 
the  only  answer  to  his  demand  for  compensation  is  that  the  missile 
was  negligently  thrown  by  the  person  in  charge  of  the  mail  car,  an 
employee  or  servant  of  the  United  States,  and  not  of  the  company ; 
that  he  was  an  independent  agent,  and  hence,  the  defendant  says,  it  is 
not  liable  for  his  act.  In  support  of  this  contention  its  learned 
counsel  cited  Nolton  v.  Western  R.  R.  Co.,  15  N.  Y.  444 ;  Blair  t'. 
Erie  R.  Co.,  66  N.  Y.  313  (1) ;  Penn.  R.  R.  Co.  v.  Price,  23  Alb. 
L.  J.  69  (2),  and  Putnam  v.  Broadway,  etc.,  R.  R.  Co.,  55  N.  Y. 
113  (3). 

I  am  unable  to  give  to  those  cases  that  consequence.  The 
Pennsylvania  case  (reported  in  96  Pa.  St.  256),  was  an  action  against 
a  railroad  company  for  damages  for  the  death  of  a  postal  clerk, 
caused  by  a  collision.  A  recovery  was  denied,  but  the  question 
turned  solely  upon  the  construction  of  a  statute  of  that  State.  It 
has  no  application  here.  But  if  it  had,  the  decision  is  directly 
opposed  to  that  of  this  court  in  cases  also  cited  by  the  respondent, 

1.  Notes  of  these  cases  appear  in      vania  cases  in  10  Am.  Neg.  Gas. 
this  volume,  posl.  8.    There  is  a  note  of  this  case  in 

2.  Reported    with    the    Pennsyl-     8  Am.  Neg.  Gas.  553. 
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viz:  Nolton  v.  Western  R.  R.  Co.  and  Blair  v.  Erie  R.  Co.,  supra, 
in  each  of  which  a  recovery  was  had  on  the  ground  that  the  defend- 
ant owed  a  duty  to  the  person  injured  (in  one  case  a  postal  clerk 
and  in  the  other  an  express  agent),  and  neglected  to  perform  it. 
That  principle  we  think  the  plaintiff  may  also  successfully  invoke, 
and  find  support  in  the  other  case  (Putnam  v.  Broadway,  etc.,  R.  R. 
Co.  supra),  cited  by  the  respondent. 

It  was  there  held,  in  substance,  that  a  railroad  company  was 
bound  to  exercise  the  utmost  vigilance  not  only  in  guarding  its 
passengers  against  careless  interference  by  others,  but  even  against 
violence,  and  if  in  consequence  of  neglecting  this  duty  he  receives 
injury,  which  in  view  of  all  the  circumstances  might  have  been 
reasonably  anticipated,  it  is  liable.  The  defendant  prevailed  in  that 
case  on  the  ground  that  the  mischief  was  one  which  it  had  no 
reason  to  expect,  and  so  was  under  no  obligation  to  guard  against. 
But  if  it  had  been  made  to  appear  that  he  who  made  the  assault  was 
vicious  and  accustomed  under  similar  circumstances  to  do  hurt,  and 
the  defendant  had  been  notified  of  the  fact,  a  duty  would,  as  the 
case  also  holds,  have  been  imposed  upon  it  either  to  remove  him 
from  the  car,  or  inform  its  other  passengers  of  their  danger,  and 
failing  to  do  so  would  be  responsible  for  such  harm  as  he  occasioned. 
To  the  same  effect  is  Muster  V.C.U.&  St.  P.  Ry.  Co.,  21  N.  W. 
Rep.  223.  There  the  plaintiff  was  at  work  for  the  defendant  at  its 
depot,  standing  on  a  scaffold  erected  by  it;  the  defendant's  train, 
of  which  a  mail  car  formed  part,  ran  past,  and  a  mail  bag  thrown 
from  it  by  a  postal  agent  struck  the  leg  of  the  scaffold  with  such 
force  that  it  fell  and  the  plaintiff  was  injured.  He  failed  in  his 
action.  Upon  appeal,  the  court,  in  answer  to  the  claim  that  the 
defendant  was  negligent  in  not  informing  the  plaintiff  of  his  peril, 
said :  "All  the  evidence  on  that  subject  is  to  the  effect  that  the  mail 
bag  was  usually  discharged  near  the  mail  catcher,  which  was  two 
hundred  feet  west  of  the  depot,  and  there  is  no  testimony  whatever 
that  it  had  ever  before  been  thrown  off  at  the  depot,"  adding :  "the 
company  is  not  chargeable  with  notice  that  it  was  likely  to  be 
thrown  off  at  the  depot,  and  hence  was  not  required  to  guard,  by 
notice  or  otherwise,  against  an  accident  to  the  plaintiff  resulting 
from  its  being  thrown  off  there  on  the  occasion  in  question."  In 
such  cases  no  doubt  scienter  is  the  gist  of  the  action,  and  in  those 
cited  it  was  lacking.  In  the  one  before  us,  it  was  clearly  established. 
The  defendant  constructed  the  postal  car  and  owned  it.  It  was 
occupied  under  defendant's  permission,  for  a  certain  use,  and  it  may 
be  conceded  that  there  was  nothing  in  the  nature  of  thalt  use  to 


596  AMERICAN  NEGLIGENCE  CASES. 

require  the  defendant  to  expect  that  the  contents  of  the  car  would 
be  violently  cast  upon  the  platform  while  the  train  was  in  motion, 
and  before  the  passengers  thereon  could  reach  the  cars.  Had  this 
accident,  therefore,  happened  on  the  first  passage  of  the  car,  the 
defendant  might  be  excused  as  in  the  case  cited,  on  the  ground  that 
the  mere  act  of  the  postal  clerk  in  throwing  off  the  mail  bag  at  that 
place  without  the  previous  knowledge  of  the  defendant  of  his  in- 
tention to  do  so,  was  not  negligence  on  its  part. 

But  the  fact  is  quite  otherwise.  The  practice  which  led  to  the 
accident  was  a  familiar  and  usual  one.  It  was  proven  by  uncon- 
tradicted evidence  that  this  method  of  discharging  mail  bags  from 
the  postal  car,  upon  the  platform  provided  for  passengers,  and  while 
they  were  upon  it  and  exposed  to  injury,  had  prevailed  for  a  long 
time,  under  circumstance  from  which  notice  to  the  defendant  might 
be  fairly  implied,  and  with  the  actual  knowledge  of  the  defendant's 
agents,,  in  whose  presence  the  act  was  frequently,  if  not  daily  per- 
formed, and  so  far  as  appears  without  the  slightest  objection  on 
their  part.  They  were,  therefore,  chargeable  with  notice  that  the 
mail  bag  was  likely  to  be  thrown  off  in  the  same  manner  and  under 
the  same  circumstances  at  any  arrival  of  a  postal  car.  By  this 
knowledge  the  defendant  was  brought  fairly  within  the  rule  which 
enjoins  care,  not  only  on  the  part  of  itself  and  its  servants,  but  also 
like  care  in  preventing  injury  from  the  careless  or  wrong^l  act  of 
any  other  person  whom  it  permits  to  come  upon  its  premises. 

The  occupants  of  the  postal  car  are  no  exception  to  this  rule; 
they  were  not  strangers  or  uninvited.  They  came  under  a  contract 
voluntarily  made  by  the  defendant  and  which  secured  the  carriage 
and  delivery  of  the  mails  upon  such  conditions  as  it  imposed  or 
acceded  to.  Its  police  power  extended  over  the  persons  employed 
in  It,  while  they  were  on  the  defendant's  track  or  at  its  stations, 
certainly  not  to  interrupt  them  in  the  discharge  of  their  official 
duties,  but  so  far  as  practicable  to  prevent  injury  to  those  for  whose 
safety  it  was  bound  to  provide.  So  it  was  held  in  Stewart  v.  Brook- 
lyn and  Cross  Town  R.  R.  Co.,  90  N.  Y.  588  (1),  applying  the  rule 
to  violence  committed  by  strangers  and  copassengers,  in  Flint  v. 
Norwich  &  N.  Y.  Trans.  Co.,  34  Conn.  554  (2),  to  violence  from 
whatever  source  arising,  and  this  although  the  aggressors  were 
soldiers  received  upon  the  boat  on  compulsion.    The   doctrine  of 

1.  Stewart  r.  Brooklyn  &  C.  T.  2.  Flint  v.  Norwich  &  N.  Y. 
R.  R.  Co.,  90  N.  Y.  588,  is  reported  Transp.  Co..  34  Conn.  564,  is  reported 
in  8  Am.  Neg.  Cas.  547.  in  8  Am.  Neg.  Cas.  103. 
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that  case  is  approved  and  its  reasoning  followed  in  the  case  of 
Putnam,  supra. 

Nor  was  it  necessary  in  order  to  charge  the  defendant  with  the 
duty  of  care  and  vigilance,  that  on  some  former  occasion  a  like 
injury  had  happened.  The  act  was  itself  dangerous.  There  was, 
under  the  circumstances  of  which  the  defendant  had  notice,  a  natural 
and  probable  connection  between  the  act  of  throwing  out  a  mail  bag 
with  its  contents  and  the  injury  which  actually  happened.  It  could 
have  been  foreseen,  and  the  defendant  owed  a  duty  to  those  who 
might  probably  be  on  the  platform,  either  to  prohibit  the  practice 
which  made  the  place  dangerous,  or  exclude  the  passenger  until 
train  time,  or  provide  some  other  way  for  ingress  to  the  cars,  or  at 
least  give  notice  to  him  that  he  must  take  care  and  avoid  the  danger, 
or  in  some  other  way  use  reasonable  caution  to  prevent  damage  from 
the  danger,  of  which  it  knew  or  ought  to  have  known.  Whether 
such  reasonable  care  was  taken,  by  notice,  guarding  the  way,  or 
otherwise,  must  be  determined  as  a  matter  of  fact.  So  far  as  the 
case  now  discloses,  the  defendant  failed  to  do  either  of  these  things. 
It  seems  to  me,  therefore,  that  the  plaintiff's  evidence  tended  to 
establish  every  proposition  which,  as  set  forth  in  his  complaint, 
constituted  a  fair  cause  of  action— damages  occasioned  by  the  omis- 
sion of  duty  which  the  defendant  owed  to  him,  and  that  he  was  not 
himself  in  default.  These  were  questions  for  the  jury  and  should 
have  been  submitted  to  them.  The  plaintiff  was,  therefore,  im- 
properly nonsuited. 

It  follows  that  the  judgment  of  the  Special  and  General  Terms 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Judgment  reversed.  All  concur,  except  Rapalix>  and  Finch, 
J.  J.,  dissenting. 

NEGLIGENCE— BURDEN  OF  PROOF.— In  an  action  for 
negligence  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
injury  complained  of  was  caused  by  the  defendant,  not  in  part,  but 
solely. 

INJURED  WHILE  STANDING  ON  STATION  PLAT- 
FORM BY  MOVING  TRAIN.— Where  it  appeared  that  the 
plaintiff  alighted  at  a  station  used  in  common  by  the  company  from 
whose  train  he  had  alighted  and  by  the  defendant  company,  and 
never  having  been  there  before,  he  followed  a  number  of  other 
passengers  out  of  the  depot  onto  a  platform  running  along  its  side ; 
that  one  of  the  defendant's  tracks  ran  outside  of  the  depot  along  this 
platform  and  so  close  to  it  that  the  cars  overlapped  it  two  or  three 
inches  or  more  according  to  the  oscillations  of  the  cars  while  moving 
on  the  track ;  that  after  a  cabman  had  been  engaged  by  the  plaintiff 
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and  had  taken  part  of  his  baggaige  to  the  cab  a  few  feet  away,  a 
train  moving  rapidly  over  the  track  which  the  cabman  had  just 
passed  swept  the  plaintiff  from  the  platform  and  seriously  injured 
him ;  that  it  was  a  dark,  hazy  evening  and  the  plaintiff  did  not  see 
the  track  or  know  that  it  was  there,  and  neither  he  nor  the  cabman 
saw  the  train  or  heard  it  approach,  nor  heard  any  bell  or  whistle,  it 
was  held  that  there  was  sufficient  evidence  to  sustain  a  verdict  for  the 
plaintiff,  and  that  it  was  negligence  to  bring  without  notice  a  train 
at  such  speed  up  to  a  station  and  so  near  a  platform  provided  for 
passengers. 

PHOTOGRAPH  ADMISSIBLE  IN  EVIDENCE.— A  photo- 
graph of  the  locus  in  quo  of  an  accident,  if  a  fair  representation,  is 
admissible  in  evidence  the  same  as  a  map  or  other  diagram.  Judg- 
ment for  plaintiff  affirmed.     Court  of  Appeals,  New  York,  October^ 

1887.  Areher  v.  Mew  York,  New  Hayen  and  Hartford  Railroad 
Company,  106  N.  Y.  589. 

FALLING  ON  ICY  STAIRWAY  LEADING  FROM  STA- 
TION.— In  an  action  for  injuries  sustained  by  falling  while  de- 
scending a  stairway  leading  from  defendant's  station  where  it 
appeared  that  the  accident  happened  about  half  past  five  in  the 
morning,  that  there  had  been  a  storm  of  sleet  and  snow  from  mid- 
night to  about  four  a.  m.,  that  the  stairway  had  a  cover  that 
projected  a  foot  each  side  and  had  hand  rails  and  was  inclosed  up 
to  the  rails  on  each  side,  and  each  step  had  a  piece  of  rubber  upon 
it  to  prevent  slipping,  and  the  court  charged  that  it  was  the  legal 
duty  of  the  defendant  to  use  all  human  care,  caution  and  skill  to 
make  the  ingress  and  egress  to  its  station  safe ;  that  defendant  was 
required  to  use  all  the  skill,  diligence  and  care  a  very  cautious 
human  being  would  use  if  he  were  looking  after  his  own  life  and 
health,  that  if  the  jury  came  to  the  conclusion  that  the  steps  were 
slippery  at  that  time  and  that  means  might  have  been  taken  to 
prevent  them  being  so,  and  if  by  reason  of  their  slipperiness  the 
fall  occurred,  then  the  defendant  was  guilty  of  negligence,  it  was 
error,  as  a  less  degree  of  care  was  required  of  a  railroad  company 
regarding  the  approaches  to  its  cars  than  in  regard  to  the  roadbed, 
machinery  and  construction  of  its  cars,  and  the  company  was  only 
bound  to  exercise  ordinary  care  in  view  of  the  dangers  to  be  appre- 
hended, and  it  was  not  negligent  in  failing  to  throw  on  the  steps 
ashes  or  sawdust  or  something  similar  during  the  storm  or  after  it 
stopped  and  before  the  accident  happened,  and  a  nonsuit  should 
have  been  granted.  So  held  in  action  to  recover  damages  for  an 
accident  resulting  in  death  of  plaintiff's  intestate,  alleged  to  be  due 
to  defendant's  negligence.     Jttdgment  reversed.     Court  of  Appeals^ 

New  York,  March,  1889.  Kelly,  Adm'x,  v.  Manhattan  RaUway 
Company,  112  N.  Y.  443  (1). 

1.    The  court  distinguished  Weston  trol  the  case  at  bar,  the  facts  in  the 

V,  N.  Y.  Elev.  R.  R.  Co.,  73  N.  Y.  Weston  case  being  materially  differ- 

595   (9  Am.    Neg.   Cas.   587,  ante),  ent 
holding  that  that  case  did  not  con- 
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AINLEY  V.  MANHATTAN  RAILWAY  COMPANY. 

Supreme  Court,  New  York^  First  Department,  January,  1888. 

[Reported  in  47  Hun,  206.] 

PASSENGER  INJURED  BY  SLIPPING  ON  ICE  ON  STAIRS  OF 
ELEVATED  RAILROAD  STATION.— In  an  action  for  damages 
sustained  by  the  plaintiff  through  the  loss  of  the  society  and  services  of 
his  wife  and  to  recover  expenses  incurred  for  her  benefit  in  consequence 
of  her  being  injured  by  slipping  on  some  ice  on  the  stairs  of  an  elevated 
railroad  station  which  she  was  leaving  after  alighting  from  a  train,  where 
the  evidence  tended  to  show  that  there  had  been  a  snow  the  day  before 
the  accident  occurred  and  that  the  day  she  fell  it  had  thawed  in  the  middle 
of  the  day  and  that  the  drippings  from  the  roof  fell  upon  the  stairs  and 
towards  night  froze  and  became  slippery  and  that  no  ashes  or  sand  were 
sprinkled  on  the  steps  to  prevent  slipping,  although  they  had  been  upon 
the  platform,  and  that  the  day  before  the  accident  the  stairs  had  been 
in  about  the  same  condition,  the  company  was  liable. 

HUSBAND  ENTITLED  TO  DAMAGES  FOR  LOSS  OF  SERVICES 
OF  WIFE. — A  husband  is  entitled  to  recover  damages  against  a  party 
who  unjustly  deprives  him  of  the  assistance  and  society  ol  his  wife 
whether  the  deprivation  has  been  the  result  of  negligence  of  the  party 
or  otherwise. 

Appbai,  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  verdict  of  a  jury.  The  facts  appear  in  the  opinion.  Judgment 
affirmed. 

Hugh  L-  Cqle,  for  appellant. 

Tbn  Eyck  &  Remington,  for  respondent. 

Van  Brunt,  P.  J.  —  Most  of  the  argument,  as  contained  in  the 
appellant's  brief,  is  to  the  effect  that,  although  no  exceptions  were 
taken,  yet  substantial  errors  to  the  prejudice  of  the  appellant  having 
been  committed  by  the  learned  justice  who  presided  at  the  trial  in 
the  submission  of  the  case  to  the  jury,  it  is  the  duty  of  this  court  to 
award  a  new  trial.  Whatever  might  have  been  the  power  and  duty 
of  this  court,  had  there  been  in  this  case  entered  an  order  denying 
a  motion  for  a  new  trial  and  an  appeal  therefrom,  there  being  no 
such  order  or  appeal  in  the  record  before  us,  and  the  only  appeal 
taken  being  from  the  judgment,  we  are  limited  to  the  consideration 
of  the  exceptions  taken  during  the  trial. 

This  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  loss  of  the  society  and  services 
of  his  wife  and  to  recover  expenses  incurred  for  her  benefit  in  con- 
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sequence  of  her  being  injured  by  slipping  on  some  ice  at  one  of  the 
appellant's  stations,  which  she  was  leaving  after  having  been  a 
passenger  upon  the  appellant's  cars.  It  was  alleged  that  the  appel- 
lant had  been  guilty  of  negligence  in  allowing  snow  and  ice  to 
accumulate  and  become  slippery  upon  the  stairs  of  the  station,  in 
consequence  of  which  the  plaintiff  slipped  and  fell. 

The  main  question  involved  in  this  appeal  is  raised  by  the  excep- 
tion to  the  denial  of  a  motion  to  dismiss  the  complaint  upon  the 
ground  that  there  was  no  evidence  to  establish  negligence  upon  the 
part  of  the  appellants  or  to  make  out  any  cause  of  action  in  favor 
of  the  respondent.  In  the  consideration  of  this  question,  it  is 
entirely  immaterial  whether  the  law  requires  the  appellant,  being  a 
carrier  of  passengers,  to  use  the  highest  degree  of  diligence  to  make 
their  platforms  and  the  approaches  thereto  safe,  convenient,  and 
useful,  or  whether  the  appellant,  in  respect  thereto,  is  simply  bound 
to  exercise  ordinary  care,  in  view  of  the  dangers  attending  their 
use,  to  make  them  reasonably  adequate  for  the  purpose  to  which 
they  are  devoted ;  because,  adopting  the  rule  the  most  favorable  for 
the  appellant,  there  was  sufficient  evidence  to  justify  the  jury  in 
finding  that  ordinary  care  had  not  been  used  to  make  the  steps  of 
their  station  on  which  the  accident  happened  reasonably  safe  for 
use,  and,  therefore,  the  motion  to  dismiss  was  properly  denied. 
The  evidence  tended  to  show  that  there  had  been  a  snow  the  day 
before  the  plaintiff's  wife  fell ;  that  the  day  she  fell  it  had  thawed 
in  the  middle  of  the  day ;  that  the  drippings  from  the  roof  fell  upon 
the  stairs,  and  towards  night  froze  and  became  slippery,  and  that  no 
ashes  or  sand  were  sprinkled  on  the  steps  to  prevent  slipping, 
although  they  had  been  upon  the  platform,  and  that  the  day  before 
the  accident  the  stairs  had  been  in  about  the  same  condition. 

If  the  jury  believed  this  evidence,  they  were  justified  in  finding 
that  reasonable  care  had  not  been  used  in  the  maintenance  of  their 
platform  and  approaches.  The  duty  of  the  appellant  was  at  least 
to  maintain  and  keep  these  stairs  in  a  reasonably  safe  condition  for 
the  purposes  to  which  they  were  devoted;  and  to  allow  snow  and 
ice  to  accumulate  thereon  so  that  they  became  slippery  and  dan- 
gerous for  passengers  to  descend  is  not  a  fulfillment  of  that  duty. 
The  degree  of  care  to  be  exercised  necessarily  depends  upon  the 
circumstances  of  each  individual  case,  because  the  hazards  to  be 
provided  against  may  be  greater  in  one  case  than  in  another.* 

The  public  in  entering  upon  and  departing  from  the  stations  of 
the  appellant,  has  at  least  the  right  to  assume  that  they  are  kept 
reasonably  safe  for  use,  and  are  not  bound  to  be  on  their  guard  for 
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extraordinary  perils,  and  therefore  use  extraordinary  diligence.  If 
the  appellant  allows  its  stairs  to  become  so  coated  with  ice  that  they 
are  dangerous  to  be  used  by  the  passengers  whom  they  invite  to 
use  the  accommodations  which  it  furnishes  to  the  public,  the  appel- 
lant does  not  perform  the  duty  which  is  imposed  upon  it  by  law 
and  is  liable  for  any  injuries  resulting  therefrom  to  its  passengers, 
unless  there  has  been  contributory  negligence. 

The  appellant  also  claims  that  the  learned  judge  erred  in  charging 
the  jury  that  the  plaintiff  was  entitled  to  recover  for  the  loss  of  the 
society  of  his  wife,  and  claims  that  the  only  cases  in  which  this 
element  of  damage  is  allowed  to  be  considered  by  the  jury  are 
actions  of  seduction  "where  the  defendant  has  run  away  with  the 
wife  and  has  actually  deprived  the  plaintiff  of  her  company."  We 
are  not  aware  that  the  rule  is  thus  restricted.  The  rule  is  that  if 
the  husband  is  entitled  to  the  assistance  and  society  of  his  wife,  he 
is  entitled  to  recover  damages  against  a  party  who  unjustly  deprives 
him  of  such  assistance  and  society ;  and  there  does  not  seem  to  be 
any  reason,  if  the  fact  exists  that  he  has  been  deprived  of  •such 
assistance  and  society  by  the  act  of  another,  why  he  should  not  re- 
cover as  well  where  such  deprivation  has  been  the  result  of  the 
negligence  of  the  defendant  as  where  such  deprivation  has  been 
caused  by  the  enticing  away  of  the  wife. 

The  only  other  exception  necessary  to  consider  is  the  objection 
to  the  reading  of  the  cross-examination  of  two  witnesses  whose 
evidence  was  taken  upon  another  trial.  It  would  appear  that  the 
reading  of  the  testimony  of  these  witnesses  taken  upon  another  trial 
has  been  consented  to  by  the  appellant,  and  if  such  were  the  fact 
the 'respondent  had  the  right  to  read  the  whole  or  any  part  of  the 
evidence.  He  was  not  restricted  to  the  direct  examination,  nor 
need  he  read  the  whole  of  such  examination.  The  whole  of  the 
testimony,  so  far  as  relevant,  was  open  to  both  parties  and  they 
could  read  that  which  they  saw  fit. 

The  exceptions  not  being  well  taken,  the  judgment  should  be 
affirmed,  with  costs. 

LYCETT  V.  MANHATTAN  RAILWAY  COMPANY. 

Supreme  Court,  Appellate  Division,  First  Department, 

December,  i8p6. 

[Reported  in  42  N.  Y.  Supp.  431.] 

PASSENGER  FALLING  OVER  WORKMAN  ON  STAIRWAY  LEAD- 
ING TO  ELEVATED  RAILROAD.— Where  plaintiff,    a    woman  49 
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years  old,  was  climbing  the  stairs  leading  to  an  elevated  railroad  station 
for  the  purpose  of  taking  passage  on  one  of  defendant's  trains,  and  be- 
fore she  reached  tlie  top  of  the  stairs  she  stumbled  over  a  man  who  was 
posting  bills,  and  was  injured,  the  iiacts  warranted  submission  of  case 
to  the  jury  and  judgment  of  nonsuit  reversed. 

Appbal  from  Trial  Term,  New  York  County.    The  facts  appear 
in  the  opinion.    Judgment  reversed. 
Samubi«  H.  Randaix*  for  appellant. 
JosBPH  H.  Adams,  for  respondent. 

Ingraham,  J. — The  plaintiff,  a  woman  49  years  old,  going 
to  take  one  of  the  trains  of  the  defendant  railroad,  having  mounted 
the  stairs  leading  to  the  depot,  and  about  four  feet  from  the  head  of 
the  stairs,  fell  over  a  man  who  was  putting  up  a  poster  on  a  sign 
board  at  the  entrance  of  the  defendant's  station.  This  man  appears 
to  have  been  between  the  top  of  the  stairs  and  the  ticket  office,  where 
the  plaintiff  was  obliged  to  purchase  her  ticket  before  entering  the 
train.  There  was  evidence  tending  to  show  that  the  man  was 
kneeling  down  at  the  time,  his  legs  extending  over  the  passageway, 
although  the  man  himself  was  called  as  a  witness,  and  testified  that 
he  was  not  kneeling,  but  was  standing  up.  The  plaintiff  swore  that 
she  did  not  see  the  man,  but  in  some  way  was  thrown  suddenly 
upon  a  metallic  pot  that  he  was  using  at  the  time,  and  was  injured. 
At  the  close  of  the  case  the  court  dismissed  the  complaint,  and  from 
such  dismissal  the  plaintiff  appeals.  We  think  this  case  should 
have  been  submitted  to  the  jury.  The  plaintiff,  seeking  to  become 
a  passenger  upon  the  defendant's  railroad,  was  using  the  means 
supplied  by  the  defendant  to  enable  passengers  to  approach  its  ticket 
office  to  purchase  a  ticket,  as  required  of  passengers  before  entering 
the  train.  The  defendant  was  bound  to  exercise  ordinary  care  to 
make  the  approach  reasonably  safe,  so  that  passengers  using  it 
would  not  be  injured ;  and  whether  it  allowed  such  passageway  to 
become  unsafe  in  consequence  of  defective  appliances  or  in  conse- 
quence of  an  obstruction  placed  there  was  immaterial.  To  allow 
either  one  of  its  employees  or  the  employee  of  another,  working 
upon  the  premises  with  its  assent,  to  so  obstruct  this  passageway  that 
one  using  it  would  trip  over  him  and  fall,  was  certainly  not  a  per- 
formance of  this  duty.  Questions  of  this  character  have  been  many 
times  before  the  court,  and  it  had  been  universally  held  that  any 
obstruction  upon  a  railroad  station,  placed  or  permitted  to  exist 
there,  and  which  rendered  the  approach  to  the  station  dangerous, 
was  negligence.    The  obligation  of  a  railroad  company  as  to  the 
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construction  and  maintenance  of  its  stations  and  platfc^ms  is  stated 
in  Lafflin  v.  Railroad  Co.,  106  N.  Y.  139  (1). 

"It  was  not  bound  so  to  construct  this  platform  as  to  make  acci- 
dents to  passengers  using  the  same  impossible,  or  to  use  the  highest 
degree  of  diligence  to  make  it  safe,  convenient,  and  useful.  It  was 
bound  simply  to  exercise  ordinary  care,  in  view  of  the  dangers 
attending  its  use,  to  make  it  reasonably  adequate  for  the  purpose 
to  which  it  was  devoted." 

Applying  this  rule,  it  is  apparent  that  if  this  defendant  either 
authorized  or  permitted  a  person  to  stand  or  kneel  in  such  a  nar- 
row passageway,  through  which  all  of  its  passengers  were  obliged 
to  go  to  get  upon  its  cars,  in  such  a  way  that  his  limbs  extended 
across  the  passageway,  and  persons  approaching  the  station  were 
liable  to  trip  over  them,  they  were  not  using  ordinary  care  to  make 
such  passageway  reasonably  safe  for  the  purpose  for  which  it  was 
intended ;  or,  at  least,  it  was  a  question  for  the  jury  to  determine, 
whether  or  not  the  defendant  did  exercise  such  care  as  to  permit 
this  passageway  to  be  so  obstructed. 

We  also  think  the  question  as  to  the  plaintiff's  contributory  neg- 
ligence was  a  question  for  the  jury.  She  was  walking  on  this  pas- 
sageway, which  she  had  a  right  to  assume  was  reasonably  safe  for 
the  purpose  of  approach  to  the  ticket  office.  She  was  looking  in 
her  pocket  for  money  to  pay  her  fare.  Such  payment  of  fare  is  re- 
quired by  the  railroad  company  before  entering  a  car,  and  a  person 
cannot,  as  a  matter  of  law,  be  said  to  be  negligent  while  attempt- 
ing to  provide  money  to  meet  the  requirements  of  the  defendant, 
so  that  her  attention  was  diverted  from  the  floor  on  which  she  was 
walking.  It  would  be  manifestly  impossible  for  a  person  approach- 
ing such  a  station  to  keep  his  eyes  constantly  upon  the  floor,  to  see 
whether  or  not  the  defendant  has  placed  such  obstructions  in  the 
passageway  as  to  make  the  use  of  it  dangerous.  Whether  or  not 
the  plaintiff  did  exercise  the  care  of  a  prudent  person  under  the 
circumstances,  in  approaching  this  ticket  office,  is  a  question  for  the 
jury. 

We  think,  therefore,  that  the  nonsuit  was  error,  and  that  the 
judgment  should  be  reverse4,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


1.    Ufflin  V.  Buffalo  &  S.  W.  R'y  Co.,  106  N.  Y.  136,  is  reported  in  5 
Am.  Neg.  Cas.  268. 


604  American  negligence  cases. 

Among  Othbr  Nbw  York  Casks  Rbuiting  to  Accidents  at 
Stations  Ark  the  Folix)wing  : 

Hatform  out  of  Repair  : 

In  Ci^ussman  v.  Long  Island  R.  R.  Co.,  9  Hun,  618  (1877), 
plaintiff  was*  injured  while  going  from  the  defendant's  car  over  one 
of  their  station  platforms  to  send  a  telegram  from  an  oiRce  in  the 
station.  The  platform  was  out  of  repair,  and  one  of  the  planks  not 
being  properly  fastened,  plaintiff's  ankle  was  injured.  On  the  trial 
there  was  judgment  for  plaintiff,  which,  on  appeal,  was  affirmed. 
The  Supreme  Court  held  that  a  railroad  company,  having  a  tele- 
graph office  in  one  of  its  stations  open  to  the  public,  is  responsible 
to  passenger  injured  through  their  negligence,  while  going  to  the 
office  over  their  structure  or  platform,  by  which  it  is  accessible. 
(Affirmed  in  73  N.*Y.  606.) 

See  also  Liscomb  z/.  New  Jersey  R.  R.  Co.,  6  I^ns.  75;  Mac- 
LENNAN  V,  Long  Island  R.  R.  Co.,  20  J.  &  S.  22 ;  Ayres  v.  Del- 
aware, Lackawanna  &  Western  R.  R.  Co.,  77  Hun,  414. 

Station  Sidewalk  out  of  Repair  : 

In  Bateman  V,  New  York  Central  and  Hudson  River 
R.  R.  Co.  ,  47  Hun.  429  (1888),  plaintiff  injured  her  ankle  by  step- 
ping into  a  depression  on  the  sidewalk  leading  from  defendant's 
depot,  she  having  alighted  from  one  of  defendant's  trains  and  was 
leaving  the  depot.    Judgment  for  plaintiff  affirmed. 

Torpedo  Explosion  : 

In  Smith  v.  New  York  Central  &  Hudson  River  R.  R. 
Co.,  78  Hun,  524  (1894),  an  action  for  injuries  to  plaintiffs  leg 
caused  by  an  explosion  of  torpedoes  at  a  station,  due  to  alleged 
negligence  of  defendant's  station  agent,  it  appeared  from  the  evi- 
dence that  plaintiff  was  standing  upon  the  platform  of  the  station ; 
that  a  train  known  as  the  local  freight  had  arrived,  stopped,  switched 
some  cars,  and  was  about  starting  on  its  way  when  the  defendant's 
station  agent  stepped  out  and  placed  two  torpedoes  upon  the  track 
under  one  of  the  freight  cars  in  the  central  part  of  the  train,  and 
then  ran  back  to  the  station  house.  The  train  had  just  begun  to 
move,  and  as  the  rear  wheels  of  the  freight  car  passed  over  the  tor- 
pedoes an  explosion  occurred,  causing  some  sharp  fragment  to 
pierce  the  plaintiff's  leg,  inflicting  a  serious  injury.  The  plaintiff 
first  testified  that  the  train  did  not  stop  after  the  explosion,  but 
continued  on  its  way,  but  he  subsequently  testified  that  it  did  stop 
for  a  time.  But  no  evidence  was  submitted  showing  that  any  com- 
munication took  place  between  the  station  agent  and  the  persons 
in  charge  of  the  train  thereafter.  The  Supreme  Court  held  that 
plaintiff  had  failed  to  show  that  the  station  agent  was  acting  within 
the  scope  of  his  employment  in  exploding  the  torpedoes,  and  the 
defendant  would  not  be  liable  unless  the  explosion  was  caused  in 
the  performance  of  his  duty.    Judgment  of  nonsuit  affirmed. 

See  also  ELirby  v.  Delaware  &  Hudson  Canal  Co.,  90  Htm» 
688. 
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Crossing  Track  at  Depot: 

In  Hbmpknstaix  V,  Nbw  York  Cbntsai,  &  Hudson  River 
R.  R.  Co.,  82  Hun,  285  (1894),  it  appeared  that  plaintiff  was  struck 
by  a  freight  car  that  was  moving  slowly  in  process  of  being  switched. 
Plaintiff  had  to  pass  from  depot  to  track  to  board  his  train,  and  while 
crossing  he  stepped  back  from  one  track  to  avoid  an  approaching 
train  when  he  was  struck  by  the  freight  car  and  injured.  Negli- 
gence charged  was  "kicking"  a  freight  car,  detached'  from  its  engine, 
in  front  of  passenger  depot,  while  passengers  were  waiting  for  train. 
Judgment  for  plaintiff  for  $1,850  affirmed,  the  Supreme  Court  hold- 
ing that  the  question  of  negligence  was  properly  submitted  to  the 
jury. 

Defective  Stairway  at  Elevated  Station  : 

MiLLiB  V.  Manhattan  Railway  Co.,  5  Misc.  301  (N.  Y.  Com- 
mon Pleas,  1893),  was  a  motion  to  dismiss  complaint  on  plaintiff's 
evidence.  Plaintiff  was  injured  by  tripping  on  defective  step  of 
stairway  of  elevated  railroad  station.  Pryor,  J.,  discussed  the  case 
at  length,  citing  many  authorities,  and  ruled  that  the  maxim  *'res 
ipsa  loquitur''  did  not  apply.  The  court,  in  discussing  plaintiff's 
evidence  in  support  of  the  proposition  that  the  defect  caused  the 
injury,  said:  "Her  contention  is  that  the  disordered  and  insecure 
condition  of  the  rubber  on  a  particular  step  caused  her  to  trip  and 
fall ;  but  the  proposition  is  not  supported  by  a  particle  of  direct  or 
positive  testimony.  In  reply  to  the  question,  'Do  you  mean  to  say 
that  you  saw  her  trip  on  the  rubber  that  you  found  afterwards  to  be 
loose?'  the  witness  said,  'No,  sir ;  I  did  not  see  that.'  And  in  answer 
to  plaintiff's  counsel  the  witness  said  that  when  she  fell  he  could  not 
see  her  foot.  Thus  the  witness  did  not  testify,  and  was  unable  to 
testify,  that  she  tripped  upon  the  dislocated  and  protruding  rubber — 
in  other  words  he  did  not  state,  and  was  unable  to  state,  that  the 
cause  assigned  for  her  fall  was,  in  fact,  the  occasion  of  her  fall. 
What,  then,  is  the  proof  that  the  cause  assigned  was  actually  the 
occasion  of  her  fall?  The  fact  is  matter  of  inference  merely,  and  by 
this  process  of  reasoning,  namely,  because  the  rubber  was  loose  and 
protruding  after  the  plaintiff's  fall,  the  inference  is  that  it  was  loose 
and  protruding  before  her  fall;  and  because  the  rubber  was  thus 
inferentially  insecure  and  dangerous,  the  further  inference  is  de- 
duced that  the  plaintiff  stepped  upon  it,  and  so  sustained  her  injury." 
This  was  held  insufficient,  the  presumption  not  being  based  upon  a 
fact.  Motion  to  dismiss  complaint  granted.  Rogbr  Foster,  ap- 
peared for  plaintiff;  Edward  B.  Thomas,  for  defendant.  (Affirmed 
in  10  Misc.  734). 

See  also,  Johnson  v.  Manhattan  Railway  Co.,  52  Han,  111. 

Persons  Injured  on  Track  after  Alighting  front  Trains  : 

Hoffman,  Adm'r,  v.  New  York  Central  &  Hudson  RnmR 
R.  R.  Co.,  75  N.  Y.  605  (1878),  judgment  against  defendant.  Plain- 
tiflF's  intestate,  after  alighting  from  defendant's  train,  passed  along 
the  track  to  get  to  the  highway,  when  she  fell  into  a  cattle  guard  on 
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the  highway,  which  was  filled  with  snow,  and  in  trying  to  extricate 
herself  was  struck  by  engine  of  gravel  train  and  killed.  The  trial 
court  having  nonsuited  the  plaintiff  it  was  held  error,  it  being  the 
duty  of  defendant  to  furnish  a  safe  and  convenient  passage  from  its 
depot  to  the  highway.   (Affirming  13  Hun,  589.) 

In  Parsons,  Executrix,  v.  New  York  Ckntrai,  &  Hudson 
River  R.  R.  Co.,  113  N.  Y.  355  (1889),  plaintiff's  intestate  was 
struck  and  killed  by  a  fast  freight  train  on  the  track  in  front  of  the 
station  house,  he  having  alighted  from  one  of  defendant's  trains. 
Judgment  for  plaintiff  affirmed. 

Armstrong  v.  New  York  Central  &  Hudson  River 
R.  R.  Co.,  66  Barb.  437  (1873),  action  for  damages  for  injuries  to 
plaintiff  who  was  struck  by  a  train  as  he  was  walking  along  the 
track  to  get  to  the  depot  after  alighting  from  one  of  defendant's 
trains.  Judgment  for  plaintiff  for  $2,500  affirmed.  The  case  was 
affirmed  by  Court  of  Appeals,  in  53  N.  Y.  623. 


CURTIS   V.  ROCHESTER   AND   SYRACUSE 

RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  March  ^  1^59^ 
[Reported  in  18  N.  Y.  534.] 

DERAILMENT  OF  TRAIN— PRESUMPTION  OF  NEGLIGENCE 
— INSTRUCTION. — In  an  action  to  recover  damages  for  injuries  sus- 
tained by  a  passenger  due  to  the  derailment  of  defendant*s  train  the 
court  charged  "that  the  fact  of  this  accident  occurring  was  of  itself  pre- 
sumptive evidence  of  negligence  on  the  part  of  the  defendants.'*  Held^ 
that  the  charge  referred  to  the  particular  accident  which  was  the  cause 
of  action,  and  as  such,  was  proper. 

PRESUMPTION  OF  NEGLIGENCE.— Evidence  of  the  mere  happen- 
ing  of  an  accident  and  injury  to  a  passenger  is  not  of  itself  presumptive 
evidence  of  negligence  on  the  part  of  the  carrier. 

DAMAGES— FUTURE  PAIN.— Damages  for  future  bodily  pain  may  be 
awarded  when  it  is  reasonably  certain  from  the  evidence  that  they  will 
inevitably  and  necessarily  result  from  the  original  injury. 

"Action  for  damages  for  injuries  received  by  a  passenger  on  the 
defendant's  railroad  from  the  negligence  of  its  servants.  On  the 
trial,  before  Mr.  Justice  Johnson,  at  the  Cayuga  Circuit,  the  evidence 
was  that  the  train  containing  the  plaintiff  ran  off  the  track  at  Water- 
loo, at  a  switch.  The  proof  left  it  uncertain  whether  the  switch 
was  deranged,  or  the  accident  resulted  from  the  spreading  and 
breaking  of  the  rails.  There  was  no  evidence  that  there  was  any 
visible  defect  in  the  apparatus  prior  to  the  accident.    The  plaintiff's 
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ankle  was  wrenched  and  her  leg  bruised.  A  running  sore  or  ulcer 
succeeded  upon  the  bruised  place,  which  continued  running  down 
to  the  time  of  the  trial,  nearly  two  years  after  the  accident.  There 
was  considerable  medical  testimony  in  respect  to  the  probability  of 
the  sores  being  healed  at  some  future  time,  and  as  to  the  continued 
effect  of  the  plaintiff's  injuries  in  causing  bodily  pain  and  affecting 
her  general  health.  The  only  exceptions  were  to  the  charge,  and 
are  sufficiently  stated  in  the  following  opinions.  The  plaintiff  had 
a  verdict  and  judgment,  which  having  been  affirmed  upon  appeal 
at  general  term,  the  defendant  appealed  to  this  court."  Judgtnent 
affirmed.  (Affirming  20  Barb.  282.) 

AuoN2X>  C.  Paige*  for  appellant. 

G90RG9  Rathbun,  fot  respondent. 

Selden,  J.  —The  judge  charged  the  jury  in  this  case,  "that  the  fact 
of  this  accident  occurring  was  of  itself  presumptive  evidence  of  negli- 
gence on  the  part  of  the  defendants."  If  by  this  the  judge  is  to  be 
understood  as  saying  that,  in  cases  of  this  kind,  evidence  of  the  mere 
happening  of  an  accident,  resulting  in  injury  to  the  plaintiff,  with- 
out proof  of  any  of  the  circumstances  under  which  it  occurred, 
establishes,  prima  facie,  the  charge  of  negligence,  I  am  not  prepared 
to  assent  to  the  proposition.  Carriers  of  passengers  are  not  insurers ; 
and  many  injuries  may  occur  to  those  they  transport  for  which  they 
are  not  responsible.  They  are,  for  obvious  reasons,  held  bound  to 
exert  the  utmost  care  and  vigilance  to  secure  the  safety  of  the  pas- 
sengers, and  are  responsible  for  the  slightest  negligence. 

But  injuries  may  often  happen  through  the  fault  or  misconduct 
of  those  whose  acts  are  in  no  way  chargeable  to  them.  In  travelling 
in  stage  coaches,  upon  ordinary  roads,  such  injuries  would  be  very 
frequent,  because,  in  such  cases,  the  proprietors  of  the  coach  do  not 
construct  the  roads,  nor  control  those  who  travel  upon  them.  For 
a  large  portion  of  the  accidents,  therefore,  which  result  from  defects 
in  the  road  or  collisions  with  other  vehicles,  the  proprietors  would 
not  be  liable. 

The  carrier,  however,  is  in  all  cases  bound  to  provide  a  safe  and 
secure  carriage  for  the  transportation  of  the  passengers,  and  nothing 
can  exempt  him  from  this  responsibility,  but  the  existence  of  some 
latent  defect,  which  no  reasonable  degree  of  human  skill  and  fore- 
sight could  guard  against;  and  this  obligation  extends  to  every 
species  of  appliance  belonging  to  the  carrier  and  used  by  him  in  the 
business  in  which  he  is  engaged.  Consequently,  whenever  it 
appears  that  the  accident  occurred  through  some  defect  in  the 
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vehicle,  or  dther  apparatus  used  by  the  carrier,  a  strong  presump- 
tion of  negligence  arises,  founded  upon  the  improbability  of  the 
existence  of  any  defect  which  extreme  vigilance,  aided  by  science 
and  skill  could  not  have  detected. 

The  cases  in  which  the  carriers  would  be  exempt  from  respcxi- 
sibility  would  be  far  less  frequent  where  the  transportation  is  upon 
railroads  than  where  it  is  upon  common  roads,  because  railroad 
companies  have  the  entire  control  of  the  track,  and  of  all  engaged 
in  its  use.  Still,  accidents  may  occur  from  a  multitude  of  causes, 
even  upon  a  railroad,  for  which  the  company  is  not  responsible. 
If  obstructions  are  placed,  by  strangers,  upon  the  road,  either 
through  accident  or  design,  the  company  is  not  responsible  for  the 
consequences,  unless  its  agents  have  been  remiss  in  not  discovering 
them.  The  straying  of  cattle  or  horses  upon  the  roads  causes  num- 
erous accidents  which  are  not  chargeable  to  the  company.  If  a 
drunken  man  falls  asleep  or  a  deaf  man  incautiously  walks  upon  the 
road,  in  consequence  of  which  a  train  is  unavoidably  thrown  from 
the  track,  and  a  passenger  is  injured,  he  is  without  redress  as  against 
the  company.  So  if  a  careless  driver,  in  crossing  a  track,  fails  to  get 
his  vehicle  out  of  the  way  of  an  approaching  train.  How,  then,  can 
it  be  assumed,  without  proof  of  any  sort,  when  an  accident  has 
occurred,  that  it  was  caused  by  some  carelessness  on  the  part  of  the 
agents  of  the  company,  and  not  by  any  or  either  of  these  numerous 
causes? 

In  regard  to  the  carriages  and  other  apparatus  used  for  the  carry- 
ing of  passengers,  railroad  companies  are  under  the  same  obligation 
as  that  already  alluded  to  in  the  case  of  the  carrier  upon  common 
roads.  They  make  and  own  their  road,  and  have  the  exclusive 
control  of  that,  and  of  every  part  of  the  machinery  and  apparatus 
used  in  connection  with  it.  Passengers  have  no  means  of  knowing 
nor  any  power  of  remedying  its  defects,  but  are  forced  to  trust  their 
lives  and  persons  to  the  care  and  watchfulness  of  the  agents  of  the 
company.  The  latter,  therefore,  is  bound  to  see  that  the  road  and 
all  its  appurtenances  are  in  perfect  order  and  free  from  any  defect 
which  the  utmost  vigilance,  aided  by  the  highest  degree  of  knowl- 
edge and  skill,  could  discover  or  prevent. 

Consequently,  whenever  it  appears  that  the  accident  was  caused 
by  any  deficiency  in  the  road  itself,  the  cars  or  any  portion  of  the 
apparatus  belonging  to  the  company  and  used  in  connection  with 
its  business,  a  presumption  of  negligence  on  the  part  of  those  whose 
duty  it  was  to  see  that  everything  was  in  order,  immediately  arises ; 
it  being  extremely  unlikely  that  any  defect  should  exist  of  so  hidden 
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a  nature  that  no  degree  of  skill  or  care  could  have  foreseen  or  dis- 
covered it 

If  it  be  said  that  upon  the  same  principle  upon  which  negligence 
is  prestuned  in  such  a  case  it  should  be  presumed  in  every  case,  on 
account  of  the  high  degree  of  improbability  that  a  serious  accident 
of  any  kind  should  occur,  without  some  degree  of  negligence,  the 
answer  is  plain ;  and  to  present  this  distinction  is  the  object  of  most 
that  has  been  said.  There  may  be  a  presumption  of  negligence  in 
every  case,  but,  where  nothing  is  known  in  regard  to  the  cause  of 
the  accident,  the  negligence  may  as  well  have  been  that  of  some  one 
residing  in  the  vicinity  of  the  road,  or  of  some  stranger,  of  whom 
numbers  come  in  contact  with  it  every  day,  as  of  any  of  the  em- 
ployees of  the  company ;  while  if  it  appears  that  the  mischief  has 
resulted  from  a  defect  in  some  part  of  the  apparatus  of  the  company, 
the  negligence,  if  any,  must  have  been  that  of  someone  for  whose 
acts  and  omissions  the  company  is  liable,  it  being  well  settled  that 
the  carrier  is  responsible  for  the  negligence  or  want  of  skill  of  every 
one  who  has  been  concerned  in  the  manufacture  of  any  portion  of 
its  apparatus.  Hegeman  v.  Western  R.  R.  Co.,  3  Kern.  9  (1); 
Ware  v.  Gay,  11  Pick.  106  (2) ;  Ingalls  v.  Bills,  9  Mete.  1  (3). 

The  cases  in  which  it  has  been  said  that  a  presumption  of  negli- 
gence arises  from  the  mere  proof  that  an  accident  has  occurred, 
will  appear,  if  examined,  not  to  conflict  materially  with  these  prin- 
ciples ;  and  some  of  them  are,  I  think,  illustrative  of  the  distinction 
just  suggested.  The  leading  cases  on  the  subject  are  those  of 
Christie  v.  Griggs,  2  Camp.  79  (4) ;  Stokes  v.  Saltonstall,  13  Pet. 
192  (5) ;  Carpue  v.  London  &  B.  R'y  Co.,  5  Ad.  &  El  N.  S.  747  (6) ; 


1.  HsGBMAM  V,  Western  R.  R. 
Co.,  13  N.  Y.  9  (1865),  was  an  action 
for  damages  for  injuries  to  plaintiffs 
hip  caused  by  derailment  of  train 
through  breaking  of  an  axle.  Judg- 
ment for  plaintiff  for  $9,900  affirmed. 
(Affirming  16  Barb.  353.) 

2.  Note  of  this  case  on  page  426, 
ante. 

3.  Reported  in  this  volume,  page 
426,  ante. 

4.  In  Christie  v.  Griggs,  2  Camp. 
79,  plaintiff  was  a  passenger  on  de- 
fendant's coach  when  the  axletree 
snapped  and  plaintiff  was  thrown  off 

and    injured.      The    court    said    the 
ix— 39 


plaintiff  had  made  2l  firima  facie  czst 
by  proving  his  going  on  the  coach, 
the  accident  and  the  damage  he  had 
suffered. 

5.  Stokes  V.  Saltonstall,  13  Pet. 
192,  is  reported  in  7  Am.  Neg.  (3as. 
297. 

6.  In  Carpub  v.  London  and 
Brighton  R»y  Co.,  5  Ad.  &  El.  N. 
S.  (5  Q.  B.)  747,  it  appeared  that  a 
railway  company  was  empowered  to 
make  a  railway,  which  all  persons 
were  to  have  the  liberty  of  using 
with  carriages,  on  payment  of  tolls. 
The  company  was  also  empowered 
to  provide  locomotive  engines,  and 
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Laing  v.  Colder,  8  Barr,  479  (1). 

In  Christie  v.  Griggs,  where  Sir  James  Mansfield  is  supposed  to 
have  laid  down  the  proposition  in  question,  it  was  proved  that  the 
injury  was  caused  by  the  breaking  of  the  axletree  of  the  coach, 
upon  the  top  of  which  the  defendant  was  seated ;  and  it  was  in  view 
of  this  proof  that  the  Chief  Justice  made  the  remark  that  "the  plain- 
tiff had  made  a  prima  facie  case  by  proving  his  going  on  the  coach, 
the  accident  and  the  damage  he  had  suflFered/'  There  is  no  doubt 
that,  in  such  a  case,  negligence  should  be  presumed  for  the  reasons 
which  have  been  given. 

In  the  case  of  Stokes  v.  Saltonstall,  which  was  also  an  action 
against  the  proprietors  of  the  line  of  stage  coaches,  the  court  in- 
structed the  jury  that  the  "facts  that  the  carriage  was  upset  and  the 
plaintiff's  wife  injured,  were  prima  facie  evidence  that  there  was 
carelessness,  or  negligence,  or  want  of  skill  on  the  part  of  the  driver ; 
and  threw  upon  the  defendant  the  burden  of  proving  that  the  acci- 
dent was  not  occasioned  by  the  driver's  fault."  Taken  abstractly, 
this  instruction,  which  was  sustained  by  the  court,  might  seem  to 
be  in  conflict  with  the  principles  here  contended  for ;  but,  if  under- 
stood in  reference  to  the  proof,  it  is  otherwise.  The  plaintiff  had 
proved,  not  only  the  accident  and  the  injury,  but  that  the  passengers 
had  remarked  that  the  driver  appeared  intoxicated,  and  so  told  the 
agent  of  the  proprietors ;  that  the  road  was  perfectly  level,  and  not 
dangerous  or  difficult;  and  that  the  reckless  conduct  of  the  driver 
had  called  out  repeated  remonstrances  from  the  passengers,  which 
were  wholly  unattended  to.    Here  was  ample  proof  of  negligence. 


charge  for  their  use,  and  to  use  loco- 
motive engines  and  carriages  for  the 
conveyance  of  passengers,  and  to 
charge  for  such  conveyance,  in  ad- 
dition to  the  tolls,  within  a  limited 
amount  It  was  enacted  that  no  ac- 
tion should  be  prosecuted  against 
any  person,  for  anything  done,  or 
omitted  to  be  done,  in  pursuance  of 
the  act,  or  in  the  execution  of  the 
powers  given  by  it,  without  twenty 
days'  notice  in  writing.  A  declara- 
tion against  the  company  charged 
that  they  were  owners  of  the  railway, 
and  of  carriages  used  for  the  convey- 
ance of  passengers  along  it  for  re- 
ward; that  the  plaintiff  became  a  pas- 
senger in  one  of  the  carriages,  for 


reward  to  them;  and  it  became  their 
duty  to  use  due  care  in  conveying 
him.  Breach,  that  they  did  not  use 
due  care  in  conveying  him,  but  so 
negligently  conducted  themselves  in 
carrying  him,  and  managing  the  car- 
riage in  which  he  was  passenger,  the 
train  to  which  it  was  attached,  and 
the  engine,  whereby  it  was  drawn 
upon  the  railway,  that  the  carriage 
was  thrown  off  the  rails,  and  the 
plaintiff  injured.  Held,  that  no  no- 
tice of  action  was  necessary,  the 
company  being  sued  in  their  capacity 
of  carriers,  and  not  for  anything 
done  or  omitted  under  the  act 
1.    Reported  in  10  Am.  Neg.  Cas. 
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and  the  judge  must  have  had  these  circumstances  in  view  when  he 
made  his  remarks  to  the  jury.  The  happening  of  the  accident,  under 
the  circumstances  proved,  was  undoubtedly  prima  facie  evidence  of 
negligence. 

The  other  two  cases  were  actions  for  injuries  upon  railroads.  In 
that  of  Carpue  v.  London  and  Brighton  R'y  Co.,  it  appeared  that 
the  position  of  the  rails  had  been  somewhat  deranged,  at  the  spot 
where  the  injury  took  place ;  and  the  Chief  Justice  charged  the  jury, 
that  it  having  been  shown  that  the  exclusive  management,  both  of 
the  machinery  and  the  railway,  was  in  the  hands  of  the  defendants, 
it  was  presumable  that  the  accident  arose  from  their  want  of  care, 
unless  they  gave  some  explanation  of  the  cause  by  which  it  was 
produced.  This  is  in  perfect  accordance  with  the  principles  which 
have  been  here  advanced. 

Laing  v.  Colder  is  perhaps  the  strongest  case  in  support  of  the 
doctrine  against  which  we  contend.  When  that  case  was  heard 
in  banco.  Bell,  J.,  said,  "the  mere  happening  of  an  injurious  accident 
raises,  prima  facie,  a  presumption  of  neglect,  and  throws  upon  the 
carrier  the  onus  of  showing  it  did  not  exist."  But  the  charge  of  the 
judge  at  the  circuit  upon  which  the  question  arose  was  not  so  broad. 
He  instructed  the  jury  that  "in  the  present  case  the  presumption 
was  there  had  been  negligence,"  a  charge  fully  justified  by  the  proof, 
which  was  that  the  accident  occurred  while  the  car  was  crossing  a 
bridge,  which  was  so  narrow  that  the  plaintiff's  hand  lying  outside 
the  car  window  was  caught  by  the  bridge  and  his  arm  broken.  It 
was  palpable  negligence  on  the  part  of  the  company  so  to  construct 
the  bridge. 

In  no  instance,  that  I  am  aware  of,  has  it  been  said  by  any  judge 
that  negligence,  on  the  part  of  the  carrier,  was  to  be  presumed  from 
the  mere  happening  of  an  accident,  except  where  the  facts  proved  in 
the  particular  case  fully  warranted  the  presumption  upon  the  prin- 
ciples here  insisted  upon. 

The  views  here  presented  are,  I  think,  sustained  by  the  opinion 
of  this  court,  in  the  case  of  Holbrook  v.  Utica  and  Schenectady 
R.  R.  Co.,  2  Kern.  236.  Ruggles,  J.,  there  says :  "In  actions  like 
the  present  the  burden  of  proving  that  the  injury  complained  of 
was  caused  by  the  defendant's  negligence  lies  on  the  plaintiff.  The 
same  rule  applies  as  in  an  action  for  an  injury  to  a  passenger  in  a 
stage  coach.  It  generally  happens,  however,  in  cases  of  this  nature, 
that  the  same  evidence  which  proves  the  injury  done,  proves  also 
the  defendant's  negligence,  or  shows  circumstances  from  which 
strong  presumptions  of  negligence  arise,  and  which  cast  on  the 
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defendant  the  burden  of  disproving  it.  For  example,  a  passenger's 
leg  is  broken  while  on  his  passage  \n  a  railroad  car.  This  mere  fact 
is  no  evidence  of  negligence  on  the  part  of  the  carrier  until  some- 
thing further  be  shown/' 

It  does  not  follow  from  what  has  been  said,  that  the  judgment  in 
this  case  is  to  be  reversed  for  error  in  that  part  of  the  charge  re- 
ferred to.  The  very  first  witness  called  by  the  plaintiff  upon  the 
trial  proved  enough  of  the  circumstances  of  the  case  to  warrant  the 
presumption  of  negligence.  It  was  clear  from  his  testimony  that 
the  accident  was  caused  by  some  defect  in  the  track,  and  in  all 
probability  by  the  misplacement  of  the  switch.  It  was  immaterial, 
however,  whether  it  was  this,  or  the  spreading  of  the  rails,  as  the 
company  sought  upon  cross-examination  to  show,  which  threw  the 
train  from  the  track.  In  either  case,  the  presumption  of  negligence 
would  arise.  The  judge  was  fully  warranted  in  instructing  the 
jury,  that  the  occurrence  of  the  accident,  under  the  circumstances 
disclosed  by  the  evidence,  authorized  the  presumption  of  negligence. 
Did  he  do  more  than  this?  He  did  not  say  to  the  jury,  in  the 
language  of  Judge  Bell,  in  Laing  v.  Colder,  that  "the  mere  happen- 
ing of  an  injurious  accident"  raises  a  presumpticHi  of  negligence; 
but  his  words  were,  that  "the  fact  of  this  accident  occurring"  was 
presumptive  evidence,  etc.  The  effect  is  attributed  not  to  any  and 
every  accident,  but  to  this  particular  accident.  A  verdict  like  this, 
sustained  as  it  is  by  ample  evidence,  ought  not  to  be  disturbed  by  a 
construction  which  would  make  the  charge  a  mere  abstraction,  not 
called  for  by  the  exigencies  of  the  case,  provided  any  other  inter- 
pretation is  admissible.  There  is  no  reason  to  suppose  that  the  jury 
were  misled.  They  were  carefully  instructed,  that  if  the  injury  was 
the  result  of  pure  accident,  without  any  neglect  of  the  defendants, 
the  plaintiff  could  not  recover ;  and  under  the  view  which  has  been 
taken,  the  charge,  so  far  as  the  exception  under  consideration  is 
concerned,  may,  I  think,  be  properly  sustained. 

A  question  also  arises  upon  that  part  of  the  charge  in  which  the 
jury  were  told,  that  in  estimating  the  damages,  they  would  be  jus- 
tified in  taking  into  consideration  "the  bodily  pain  and  suffering 
which  the  plaintiff  suffered  or  was  likely  to  suffer,  in  consequence  of 
the  neglect  of  the  defendants."  This  instruction,  in  so  far  as  it 
relates  to  future  pain  and  suffering,  is  clearly  erroneous,  and  if  it 
had  not  been  subsequently  modified,  the  error  would,  I  think,  have 
been  necessarily  fatal  to  the  judgment.  There  is  no  doubt  that 
bodily  pain  and  suffering  is  a  proper  item  of  damages  in  such  cases. 
Ransom  v.  N.  Y.  &  Erie  R.  R.  Co.,  15  N.  Y.   415.    Nor  is  the 
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estimate  necessarily  limited  to  suffering  which  is  past,  where  the 
proof  renders  it  reasonably  certain  that  future  pain  and  suffering  is 
inevitable.  In  estimating  the  pecuniary  loss  in  such  cases,  all  the 
consequences  of  the  injury,  future  as  well  as  past,  are  to  be  taken 
into  consideration ;  and  there  seems  to  be  no  reason  why  a  different 
rule  should  prevail  in  respect  to  bodily  pain  and  suffering.  But  the 
objection  to  the  charge  is,  that  it  authorizes  an  allowance  of  dam- 
ages for  future  pain  which  is  rendered  probable  merely.  Damages 
are  to  be  proved;  and  none  can  be  allowed  except  such  as  are 
shown  by  the  proof  to  be,  at  least,  to  a  reasonable  degree,  certain. 
The  error,  however,  was  corrected  upon  the  trial.  The  judge,  upon 
his  attention  being  called  to  the  point,  further  instructed  the  jury, 
"that  future  damages  could  only  be  awarded  when  it  is  rendered 
reasonably  certain  from  the  evidence,  that  such  damages  will  in- 
evitably and  necessarily  result  from  the  original  injury."  With 
this  qualification,  I  see  no  objection  to  the  charge  on  this  subject, 
and  this  exception  also  should,  therefore,  be  overruled. 
The  judgment  should,  I  think,  be  affirmed. 

6rOYer»  J. —  August  7th,  1852,  the  plaintiff  took  passage  in  the 
defendants'  cars  at  Geneva  for  Auburn.  As  the  train  was  passing 
Waterloo,  it  ran  off  the  track,  and  the  plaintiff  was  injured.  The 
court,  among  other  things,  charged  the  jury  that  the  fact  of  this 
accident  occurring  was,  of  itself,  presumptive  evidence  of  negligence 
on  the  part  of  the  defendants,  and  it  lay  with  them  to  explain  it  and 
to  prove  that  they  were  not  negligent,  in  order  to  discharge  them 
from  liability  to  the  plaintiff;  to  which  the  defendants  excepted. 
The  plaintiff  was  bound  to  prove  her  cause  of  action.  That  was, 
that  she  had  received  an  injury  caused  by  the  negligence  of  the  de- 
fendants. The  negligence  of  the  defendants  must  be  proved  by  the 
plaintiff,  as  well  as  the  reception  of  the  injury.  It  was  not  enough 
for  her  to  prove,  that  while  a  passenger  upon  the  defendants'  cars, 
she  was  injured.  In  this  case,  proof  was  given  that  the  cars  ran  off 
the  track,  and  that  this  occasioned  the  injury.  It  was  in  reference 
to  this  evidence  that  the  judge  charged  the  jury  that  the  fact  of  this 
accident  occurring,  was  presumptive  evidence  of  negligence  on  the 
part  of  the  defendants.  The  question  is,  whether  the  plaintiff  was 
bound  to  go  further,  and  show  the  particular  cause  of  the  cars  being 
thrown  from  the  track,  or  whether  it  was  for  the  defendants  to  show 
that  it  was  accidental,  and  without  neglect  upon  their  part.  This 
question  may  be  determined  upon  principles  applicable  to  all  modes 
of  carrying  passengers.  It  is  the  duty  of  all  engaged  in  this  business, 
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in  any  mode,  to  use  care  to  secure  the  safety  of  the  passenger, 
proportioned  to  the  danger  incident  to  the  mode  of  conveyance. 
In  case  this  care  is  applied,  as  a  general  result,  the  safety  of  the 
passenger  will  be  secured,  so  far  as  that  safety  depends  upon  the 
state  or  condition  of  any  of  the  means  provided  by  the  carrier  and 
used  in  the  business.  If  there  is  no  imperfection  in  any  of  these, 
and  suitable  caution  is  employed  by  those  engaged  in  their  applica- 
tion, everything  dependent  thereon  will  accomplish  the  end  in  view. 
This  is  as  certain  as  the  laws  of  mechanics.  When,  therefore,  an 
injury  is  received  from  a  derangement  of  anything  employed  by  the 
carrier,  the  presumption  necessarily  arises  that  there  existed  some- 
where an  imperfection  in  the  machinery  employed,  or  negligence  in 
its  application.  It  is  the  duty  of  the  carrier  to  provide  perfect 
machinery,  and  if  he  has  failed  in  this,  it  devolves  upon  him  to  show 
the  excuse,  if  any.  This  is  the  rule  applicable  to  all  cases  where  a 
party  seeks  exoneration  from  a  duty  imposed  upon  him  by  law  or 
incurred  by  contract.  The  plaintiff  has  established  his  cause  of 
action  when  he  has  shown  a  failure  to  perform  the  duty  from  which 
he  has  sustained  an  injury.  It  is  for  the  defendant,  then,  to  show 
the  facts  relieving  him  from  responsibility  in  the  particular  case. 
This  imposes  no  hardship  upon  the  defendant  in  this  class  of  cases. 
The  whple  management  is  exclusively  under  his  control.  He  has 
ample  means  to  show  the  true  cause  of  the  difficulty.  The  plaintiff 
knows  nothing  about  it.  He  takes  passage  with  the  carrier,  who, 
instead  of  conveying  him  safely,  inflicts  an  injury  upon  him  by  the 
failure  of  some  part  of  the  machinery  employed  by  him.  In  many 
cases,  it  would  be  impossible  for  the  plaintiff  to  ascertain  the  par- 
ticular defect,  and  I  think  no  such  obligation  is  imposed  upon  him 
by  the  rules  of  evidence.  The  authorities  are  uniform  in  favor  of 
the  rule  held  by  the  judge.  Stokes  v.  Saltonstall,  13  Pet.  181 ;  Car- 
pue  V.  London  &  Brighton  R.  R.  Co.,  48  Eng.  Com.  L.  R.  746; 
Holbrook  v.  Utica  &  Schenectady  R.  R.  Co.,  16  Barb.  113,  and 
cases  there  cited.  The  same  rule  is  laid  down  by  the  elementary 
writers.  Angell  on  Carriers,  §569;  2  Greenl.  Ev.,  222.  The  de- 
fendants* counsel  cited  the  case  of  Holbrook  v.  Utica  &  Schenectady 
R.  R.  Co.,  2  Kern.  421,  in  opposition  to  the  rule.  I  understand  that 
case  as  substantially  sustaining  the  rule  as  laid  down  by  the  judge 
in  his  charge  in  this  case.  Ruggles,  J.,  says  that  if  the  witness 
who  swears  to  the  injury  testifies,  also,  that  it  was  caused  by  a  crush 
in  a  collision  with  another  train  of  cars  belonging  to  the  same  car- 
riers, the  presumption  of  negligence  immediately  arises.    Just  so 
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when  it  is  proved  that  the  injury  arose  from  any  derangement,  crush 
or  displacement  of  the  track  or  cars. 

The  exception  to  that  portion  of  the  charge  holding  that  the 
plaintiflF  could  recover  a  compensation  for  bodily  pain  suffered,  oi; 
that  she  was  likely  to  suffer,  is  general ;  and  it  is  settled  that  such 
an  exception  is  unavailing  when  any  portion  of  the  charge  thus  ex- 
cepted to  is  correct.  In  Ransom  v,  N.  Y.  &  Erie  R.  R.  Co.,  it  was 
decided  by  this  court  that  bodily  pain  and  suffering  from  an  injury 
was  a  proper  subject  for  pecuniary  compensation.  This  exception 
does  not  render  it  necessary  to  examine  that  portion  of  the  charge, 
holding  that  the  plaintiff  could  recover  for  pain  and  suffering  likely 
to  be  suffered.  In  this  case,  the  judge,  I  think,  laid  down  the  true 
rule,  in  substance,  in  regard  to  future  pain  and  suffering,  in  another 
portion  of  his  charge :  That  the  plaintiff  could  only  recover  dam- 
ages for  such  pain  and  suffering  as  the  evidence  rendered  reasonably 
certain  would  necessarily  result  from  the  injury.  But,  as  remarked 
above,  the  exception  is  too  general  to  present  any  question  as  to 
future  pain. 

The  judge  was  correct  in  refusing  to  charge  the  jury,  as  requested, 
that  the  uncontradicted  proof  shows  that  the  switch  was  rightly 
placed  for  the  train  in  which  the  plaintiff  was  a  passenger,  and 
awaiting  its  approach,  and  that  this  rebutted  any  presumption  of 
negligence  arising  from  the  accident.  There  was  evidence  tending  to 
show  that  the  train  ran  off  the  track  at  the  point  of  approach  to  the 
switch.  There  was  evidence  tending  to  show  that  the  switch  was 
improperly  placed,  and  proper  for  the  consideration  of  the  jury  upon 
that  question.    The  judgment  should  be  affirmed. 

Among  Othbr  Nbw  York  Casbs  Rbi^ating  to  Deraii^ment 
OF  Trains,  ktc.,  Ars  ths  Folix)wing  : 

Mail  Agents  Injured  in  Derailment : 

NoLTON  V.  Western  Railroad  Corporation,  15  N.  Y.  444 
(1859),  action  for  damages  for  injuries  sustained  by  plaintiff,  a  mail 
agent,  in  a  derailment  of  the  car  on  which  he  was  riding,  due  to 
defective  machinery.  Judgment  for  plaintiff  affirmed.  (Affirming  10 
How.  Pr.  97.) 

Sbybolt,  Adm'x,  v.  New  York,  Lake  Erie  &  Western 
R.  R.  Co.,  95  N.  Y.  562  (1884),  was  an  action  for  damages  for  death 
of  plaintiff's  intestate,  a  mail  agent  or  postal  clerk,  caused  by  the 
train  being  derailed  and  colliding  with  obstructions  on  side  track. 
Judgment  for  plaintiflF  affirmed. 

See  also  Blair  v.  Erie  R'y  Co.,  66  N.  Y.  818 ;  Brewer  v.  New 
York,  Lake  Erie  &  Western  Railroad  Co.,  124  N.  Y.  59; 
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Kbnnby  v.  Nbw  York  Central,  etc.,  R.  R.  Co.,  125  N.  Y. 
422,  as  to  injuries  to  express  messengers. 

Riding  on  Free  Pass: 

Perkins,  Adm'x,  v.  New  York  Centrai.  R.  R.  Co.,  24  N.  Y. 

196  (1862),  was  an  action  for  damages  for  death  of  plaintiffs  intes- 
tate caused  by  the  breaking  of  a  bridge  over  a  creek  and  train  falling 
through  same.  The  deceased  was  riding  on  a  pass  issued  to  him 
by  the  railroad  company,  containing  the  following  clause  exempt- 
ing the  company  from  liability:  "Notice. — ^The  person  accepting 
this  free  ticket  assumes  all  risk  of  accidents,  and  expressly  agrees 
that  the  company  shall  not  be  liable,  under  any  circumstances, 
whether  of  negligence  by  their  agents  or  otherwise,  for  any  injury 
to  the  person,  or  for  any  loss  or  injury  to  the  property,  of  the  pas- 
senger using  this  ticket.  If  presented  by  any  other  person  than  the 
individual  named  therein,  the  conductor  will  take  up  this  ticket. 
This  pass  is  not  to  be  presented  or  used  by  the  holder  to  procure  a 
pass  over  any  other  road."  On  the  trial  plaintiff  recovered  judgment 
for  $6,000,  which,  on  appeal,  was  reversed,  the  court  holding  that 
the  clause  in  pass  exempting  carrier  from  liability  for  negligence 
was  valid  and  applied  to  gross  as  well  as  slight  negligence. 

In  Weixs  V,  New  York  Central  R.  R.  Co.,  24  N.  Y.  181 
(1862),  plaintiff,  while  riding  on  a  pass,  was  injured  by  reason  of 
train  falling  through  bridge.  Judgment  for  plaintiff  reversed,  the 
court  holding  that  clause  in  free  pass  exempting  carrier  from  liabil- 
ity for  injury  to  person  using  same  caused  by  negligence  of  its 
servants,  valid.    (Affirming  26  Barb.  641.) 

But  in  Smith  v.  New  York  Centrai,  R.  R.  Co.,  24  N.  Y.  222. 
where  a  drover  in  charge  of  stock  was  killed,  judgment  for  plaintiff 
for  $5,000  was  affirmed,  although  the  contract  of  passage  contained 
a  clause  exempting  carrier  from  liability,  the  pass  stating  that  holder 
took  all  risk  as  to  injury  to  himself  or  stock.  (Affirming  29  Barb. 
132.) 

See  also  Elliott  v.  New  York  Central,  etc.,  R.  R.  Co.,  63 
Hun,  78 ;  Porter  v.  New  York,  Lake  Erie  &  Western  R'y 
Co.,  69  Hun,  177,  affirmed  in  129  N.  Y.  627,  as  to  persons  riding 
on  passes. 

In  BissELL,  Adm'x.  v.  New  York  Central  R.  R.  Co.,  26  N.  Y. 
442  (1862),  it  was  held  that  a  carrier  might  lawfully  exempt  itself 
from  liability  for  negligence  in  contract  to  carry  person  at  reduced 
rates.  Judgment  for  plaintiff  for  $5,000  reversed  in  action  for  dam- 
ages for  negligent  killing  of  plaintiff's  intestate,  a  drover  in  charge 
of  stock,  while  travelling  on  defendant's  train.  (Reversing  26  Barb. 
630.)  Wells  T/.  New  York  Central  R.  R.  Co.,  24  N.  Y.  181,  and  Per- 
kins V.  New  York  Central  R.  R.  Co.,  24  N.  Y.  196,  followed,  as  to 
validity  of  clause  exempting  carrier  from  liability  fcM*  negligence  in 
granting  pass  to  person  to  ride  free  on  its  train. 

See  also  Poucher  v.  New  York  Central,  etc.,  R.  Co.,  49  N. 
Y.  263 ;  CoppocK  v.  Long  Island  R.  R.  Co.,  89  Hun,  186,  as  to 
drovers'  passes. 
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Ulrich  v.  Nkw  York  Cbntral  &  Hudson  Rivbr  R.  R.  Co., 
108  N.  Y.  80  (1888),  was  an  action  for  damages  for  injuries  sus- 
tained by  a  person  riding  on  a  pass.  Plaintiff  had  paid  for  a  seat 
in  drawing-room  car,  and  was  riding  in  such  car  when  a  collision 
occurred,  resulting  in  injuries  to  his  head  and  face.  Verdict  for 
plaintiff  for  $1,600  damages.  On  appeal,  judgment  reversed,  the 
court  holding  that  the  purchase  by  plaintiff  of  seat  in  drawing-room 
car  did  not  nullify  the  agreement  made  on  the  issuance  of  the  pass 
to  him  to  assume  risks  of  accident. 

Animals  on  Track: 

In  BowEN  V.  Nbw  York  Central  R.  R.  Co.,  18  N.  Y.  408 
(1868),  judgment  for  plaintiff  was  affirmed  in  an  action  for  damages 
for  injuries  sustained  in  the  overturning  of  the  car  in  which  plaintiff 
was  a  passenger,  due  to  the  train  colliding  with  a  cow  on  the  track. 

In  Brown  v.  New  York  Central  R.  R.  Co.,  34  N.  Y.  404 
(1866),  where  train  was  derailed  by  reason  of  colliding  with  cow  on 
track,  judgment  of  nonsuit  was  reversed,  there  being  evidence  that 
cow  was  seen  by  engineei*  in  time  to  have  avoided  the  accident,  and 
plaintiff  was  entitled  to  have  case  go  to  jury. 

Broken  Rail: 

In  Brignoli  v.  Chicago  &  Great  Eastern  R'y  Co. ,  4  Daly,  182 
(N.  Y.  Common  Pleas,  1871),  judgment  for  plaintiff  was  affirmed, 
in  action  for  damages  for  injuries  sustained  in  derailment  of  a  train, 
caused  by  a  broken  rail,  the  car  in  which  plaintiff  was  riding  being 
overturned  and  plaintiff's  shoulder  being  injured. 

Malicious  Act  of  Unknoivn  Person : 

In  Deyo  V,  New  York  Central  R.  R.  Co.,  34  N.  Y.  9  (1865), 
judgment  of  nonsuit  affirmed  where  train  was  derailed  due  to  mis- 
chievous act  of  some  unknown  person. 

Open  Switch: 

In  Tapt,  Adm'x,  v.  Brooklyn  Heights  R.  R.  Co.,  14  Misc. 
Rep.  390  (Brooklyn  City  Court,  1895),  judgment  for  plaintiff  was 
affirmed,  where  a  passenger,  while  riding  on  front  platform  of  street 
car,  was  thrown  therefrom  by  the  car  taking  an  open  switch  and 
jumping  the  track,  the  passenger  being  severely  injured  in  the  head 
and  abdomen,  and  peritonitis  subsequently  developing  he  died,  it 
being  claimed  that  the  same  was  the  result  of  the  accident. 

Obstructions  on  Tnuk  : 

In  Willis  v.  Long  Island  R.  R.  Co.,  34  N.  Y.  670  (1866), 
plaintiff,  who  was  riding  on  the  platform  of  train,  the  car  being  filled 
with  passengers,  was  injured  in  a  collision  of  the  train,  caused  by 
obstructions  on  the  track.  Judgment  for  $3,100  for  plaintiff,  whose 
leg^  were  permanently  injured,  affirmed,  it  being  held  not  contrib- 
utory negligence  for  passenger  to  ride  on  platform  where  carrier 
fails  to  provide  seat  inside  car.    (Affirming  32  Barb.  398.) 

In  Bdgbrton  v.  New  York  &  Harlem  R.  R.  Co.,  89  N.  Y.  327 
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(1868),  where  plaintiff's  head  and  knee  were  injured  in  a  colli- 
sion, while  riding  in  the  caboose  car  of  defendant's  train,  the  train 
having  left  the  track  and  collided  with  freight  car  on  another  track, 
judgment  for  plaintiff  for  $4^500  was  af&rmed.  (Affirming  35  Barb. 
193,  389.) 

Collisions  : 

In  Chapman  v.  New  York  &  Nbw  Haven  R.  R.  Co.,  19 
N.  Y.  341  (1859),  judgment  for  plaintiff  for  $6,500  was  affirmed,  in 
action  for  damages  for  injuries  sustained  in  a  collision  while  a  pas- 
senger on  defendant's  train  (1). 

In  CoLBGROVB  V.  New  York  &  New  Haven  R.  R.  Co.,  20 
N.  Y.  492  (1860),  judgment  for  plaintiff  for  $450  was  affirmed,  where 
plaintiff  standing  on  platform  of  crowded  train,  sustained  an  injury 
to  his  ankle  in  a  collision  between  trains.    Affirming  6  Duer,  382. 

In  Webster  v.  Hudson  River  R.  R-  Co.,  38  N.  Y.  260  (1868), 
judgment  for  plaintiff  for  $1,800,  damages  for  injuries  to  spine  sus- 
tained in  collision  while  on  defendants'  train,  affirmed. 

In  Webster  v.  Rome,  Watertown  &  Ogdensburg  R.  R. 
Co.,  40  Hun,  161  (1886),  judgment  for  plaintiff  for  $4,500,  whose 
back  and  shoulder  were  injured  in  a  collision,  was  affirmed. 

Conneu^y  v.  Manhattan  R'y  Co.,  68  Hun,  456  (1893),  judg- 
ment for  plaintiff,  who  was  injured  in  a  collision  on  the  elevated 
railroad  during  the  "blizzard"  of  March  12, 1888,  was  affirmed  with 
modifications.  The  first  trial  resulted  in  verdict  for  plaintiff  for 
$10,000,  which  was  reversed  by  the  Supreme  Court  for  an  error  in 
admission  of  a  certain  question  and  answer  (60  Hun,  495).  The 
second  trial  resulted  in  verdict  for  plaintiff  for  $20,000.  On  appeal 
judgment  affirmed,  on  plaintiff  stipulating  to  reduce  verdict  to 
$12,500.    (Reversed  in  142  N.  Y.  377.) 

In  Thompson  v.  Manhattan  R'y  Co.,  42  N.  Y.  Supp.  896 
(Appellate  Division,  1896),  judgment  for  plaintiff,  for  $15,000,  whose 
spine  was  injured  in  a  collision  while  a  passenger  on  defendant's 
train,  was  reversed  on  the  ground  of  error  in  admission  of  certain 
medical  testimony. 

In  W11.SON  V,  Broadway  &  Seventh  Avenue  R.  R.  Co., 
8  Misc.  Rep.  450  (N.  Y.  Superior  Court,  1894),  judgment  for  plain- 
tiff, for  $3,250,  whose  arm,  wrist,  hand  and  fingers  were  injured  in  a 
collision  between  street  cars  while  a  passenger  on  defendant's  car, 
was  affirmed. 


1.  Among  other  New  York  ac- 
tions relating  to  Collisions,  Derail- 
ments, Railroad  Wrecks,  etc.,  sec 
Lyons  v.  Brie  Railway  Co.,  67 
N.  Y.  489;  Quinn  v.  Long  Island  R. 
R.  Co.,  34  Hun,  331;  Alden  v.  N.  Y. 
Central  R.  R.  Co..  26  N.  Y.  102;  Mat- 
teson  V.  N.  Y.  Central  R.  R.  Co..  35 
N.  Y.  487;  McPadden  v.  N.  Y.  Cen- 
tral R.  R.  Co.,  44  N.  Y.  478;  Reed 


V.  N.  Y.  Central  R.  R.  Co..  45  N.  Y. 
574;  Cole  v,  N.  Y.  Central  R.  R.  Co.. 
48  N.  Y.  679;  Anderson  v.  Rome, 
Watertown  &  Ogdensburg  R.  R.  Co., 
54  N.  Y.  334;  Hoyt  v.  Long  Island  R. 
R.  Co.,  57  N.  Y.  678;  Cardot  v,  Bar- 
ney, 63  N.  Y.  281;  Tisdale  v.  Dela- 
ware &  Hudson  Canal  Co.,  116  N.  Y. 
416;  Daub  v.  Yonkers  R.  R.  Co..  69 
Hun,  138. 


CARRIER  OF  PERSONS.  619 


SHERIDAN,  Adm'R.  V.  BROOKLYN  CITY   AND 
NEWTOWN  RAILROAD  COMPANY. 

Court  of  Appeals^  New  York,  /anuary,  186^, 
[Reported  in  36  N.  Y.  39.] 

PUSHED  OFF  CAR  BY  ANOTHER  PASSENGER— COMPANY 
LIABLE. — Where  it  appeared  that  a  boy  nine  years  of  age,  who  was 
seated  in  a  street  car,  was  ordered  by  the  conductor  to  give  up  his  seat, 
and  the  car  being  crowded  was  pushed  out  on  the  front  platform,  and 
while  there  was  thrown  Irom  the  car  by  the  rush  of  another  passenger 
in  getting  off,  and  received  injuries  from  which  he  died,  the  company  was 
liable. 

DUTY  OF  RAILROAD  COMPANY  TO  SICK  OR  LAME  PASSEN- 
GERS.— A  sick  or  aged  person,  a  delicate  woman,  a  lame  man,  or  a 
child  is  entitled  to  more  attention  and  care  from  a  railroad  company 
than  one  in  good  health  and  under  no  disability. 

ORDINARY  CARE  ONLY  REQUIRED  OF  PASSENGERS.— Ordi- 
nary capacity  and  ordinary  care  and  attention  in  protecting  themselves 
is  all  the  law  requires  from  passengers  in  a  railroad  car. 

"This  was  an  action  under  the  statute  brought  by  the  plaintiff 
as  administrator  of  Dennis  Sheridan,  deceased,  to  recover  damages 
for  the  wrongful  acts  of  the  defendants,  which  resulted  in  the  death 
of  the  deceased.  The  plaintiff  recovered  at  the  circuit  and  the 
judgment  was  affirmed  at  the  General  Term  of  the  second  district. 
The  facts  are  more  fully  stated  in  the  opinion  of  the  court."  Judg- 
ment  aMrmed. 

A.  J.  Pakkbr,  for  appellants. 

James  Emott,  for  respondents. 

Hunt,  J.— This  is  an  action  by  the  administrator  of  a  boy  nine 
years  of  age,  against  the  defendants,  a  company  running  a  horse  rail- 
road in  Brooklyn,  for  causing  the  death  of  the  boy  by  the  negli- 
gence and  misconduct  of  the  defendants. 

On  the  15th  of  September,  1864,  the  deceased,  having  paid  his 
fare,  was  seated  with  a  companion  of  his  own  age,  in  the  interior  of 
a  car  of  the  defendants.  The  car  began  to  fill  up  with  passengers, 
and  the  conductor  ordered  the  boys  to  get  up  and  make  room  for 
adult  passengers.  They  went  forward  in  the  car  and  took  other 
scats,  and  were  again  ordered  up,  and,  objecting  to  give  up  their 
seats,  were  "put  out"  of  their  places  by  the  conductor. 

The  car  had  by  this  time  become  very  full,  "very  crowded."    The 
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deceased  was  crowded  and  pushed  by  the  passengers  in  the  car 
out  on  the  front  platform,  which,  as  well  as  the  inside  of  the  car,  was 
full  of  people. 

While  there,  the  car  being  in  motion,  there  was  a  rush  of  another 
passenger  to  get  off,  and  the  deceased  was  thrown  off  the  car,  was 
run  over,  and  received  injuries  from  which  he  died.  At  the  close 
of  the  evidence  the  defendants  moved  for  a  nonsuit.  The  court 
denied  the  motion,  and  the  defendants  excepted.  There  was  a  con- 
flict of  evidence,  and  the  jury,  by  their  verdict,  adopted  the  view 
claimed  by  the  plaintiff  on  the  trial,  and  we  are  to  take  the  same  view 
on  this  appeal.     It  is  this  view  which  I  have  given  above. 

The  defendants  insist  that  the  motion  for  a  nonsuit  should  have 
been  granted,  urging  that  there  was  negligence  on  the  part  of  the 
deceased  in  occupying  a  position  upon  the  platform,  and  that  the 
defendants  were  no  more  responsible  than  if  the  boy  had  been  shot 
with  a  revolver,  or  struck  with  a  club,  by  a  fellow  passenger.  The 
question  of  the  negligence  of  the  deceased  in  remaining  upon  the 
platform  was  submitted  to  the  jury,  under  the  instructions  hereafter 
to  be  considered.  For  the  present  we  are  to  assume  that  the  de- 
ceased was  upon  the  platform  by  the  express  requirement  of  the 
defendants,  and  against  his  own  remonstrance,  properly,  so  far  as  the 
defendants  are  concerned.  If  by  the  motion  of  the  cars  he  had 
been  thrown  from  this  dangerous  position,  or  by  the  continued  pres- 
sure of  the  large  crowd  which  the  defendants  had  permitted  upon 
their  cars,  he  had  been  pushed  from  his  standing  place,  the  defend- 
ants would  have  been  liable.  It  does  not  alter  this  liability  that  the 
wrong  of  a  third  party  concurred  with  their  own  in  producing  the 
injury.  It  may  well  be, 'that  the  young  man  was  not  justified  in 
rushing  through  the  crowd,  and  in  aiding  in  throwing  the  deceased 
from  the  car  ;  but  this  does  not  relieve  the  defendants'  wrong.  If 
they  had  not  removed  the  deceased  from  his  seat,  and  compelled  him 
to  stand  upon  the  platform,  he  would  have  been  unaffected  by  this 
illegal  act  of  the  young  man.  It  was  his  violence,  concurring  with 
the  defendants'  illegal  conduct,  in  overcrowding  their  car,  and  in 
placing  the  deceased  upon  the  platform,  that  produced  the  disastrous 
result.  It  is  no  justification  for  the  defendants,  that  another  party, 
a  stranger,  was  also  in  the  wrong. 

Upon  the  evidence,  the  jury  would  also  have  been  justified  in 
finding  the  defendants  guilty  of  negligence,  in  that  the  car  was  not 
stopped,  when  the  strap  was  pulled  for  that  purpose.  On  this 
branch  of  the  case,  as  on  the  others,  there  was  conflicting  evidence. 
There  was  testimony  on  which  the  jury  might  have  found  that  the 
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bell  was  rung  twice,  before  the  young  man  reached  the  platform, 
and  that  the  driver  should  have  stopped  the  car.  It  is  quite  clear 
that  if  the  car  had  been  stopped,  the  accident  could  not  have  hap- 
pened to  the  deceased,  in  its  full  extent,  as  it  appeared  that  he  was 
run  over  by  the  rear  trucks,  and  there  received  the  injury  which 
resulted  in  his  death. 

On  both  branches  of  the  case,  it  was  the  duty  of  the  court  to  leave 
the  question  of  negligence  to  the  jury,  and  there  was  no  error  in 
denying  the  motion  for  a  nonsuit. 

At  the  close  of  the  evidence,  the  defendants'  counsel  requested 
the  court  to  charge  the  following  propositions : 

"First — ^That  the  fact  that  the  deceased  was  a  child,  makes  no 
difference  in  the  application  of  the  rule  of  law  as  to  the  question  of 
negligence.    If  not  of  years  of  discretion,  he  should  have  a  protector. 

"Second — ^The  evidence  showing  that  the  deceased  was  knocked 
off  the  car,  while  the  car  was  in  motion,  and  that  none  of  the  de- 
fendants' servants  contributed  to  the  act,  the  plaintiff  cannot  recover 
in  this  action. 

"Third — ^That  the  deceased  was  in  fault  in  going  onto  the  front 
platform,  and  although  the  defendants  may  have  been  guilty  of  neg- 
ligence, yet  where  each  party  is  guilty  there  can  be  no  recovery." 

The  court  declined  to  charge  otherwise  than  as  set  forth,  to  which 
defendants  excepted.  The  second  and  third  of  these  requests  do 
not  require  much  consideration.  Each  of  them  is  open  to  the  ob- 
jection of  assuming  as  matter  of  fact  what  is  not  such,  and  what  the 
jury  found  to  be  otherwise.  Thus,  the  second  proposition  assumes 
that  none  of  the  defendants'  servants  contributed  to  the  deceased 
being  knocked  from  the  car,  and  the  third  assumes  that  the  deceased 
was  in  fault  in  going  upon  the  platform.  The  jury,  however,  found 
that  it  was  the  very  act  of  the  conductor  in  placing  him  on  the  plat- 
form that  produced  the  result,  and  that  he  was  not  in  fault  in  being 
there.  If  the  second  proposition  was  intended  to  be  limited  to  the 
immediate  act  of  throwing  the  deceased  from  the  car,  it  was  not 
sound  in  any  aspect. 

The  defendants'  counsel  claims  more  seriously,  that  there  was 
error  in  refusing  to  charge  the  proposition  first  requested,  to  wit, 
"that  the  fact  that  the  deceased  was  a  child,  makes  no  difference  in 
the  application  of  the  rule  of  law  as  to  the  question  of  negligence ; 
if  not  of  years  of  discretion  he  should  have  a  protector."  The  ques- 
tion of  negligence  as  here  put  forth,  arises  upon  the  conduct  of  the 
deceased  in  taking  care  of  himself,  and  also  upon  the  conduct  of  the 
defendants  in  regard  to  the  deceased.     In  the  latter  view  the  rule 
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asked  for  would  not  have  been  correct.  A  sick  or  aged  person,  a 
delicate  woman,  a  lame  man,  or  a  child,  is  entitled  to  more  attention 
and  care  from  a  railroad  company  than  one  in  good  health  and  under 
no  disability.  They  are  entitled  to  more  time  in  which  to  get  on  or 
off  the  cars ;  they  are  entitled  to  more  consideration  when  crossing  a 
street,  to  the  end  that  the  cars  shall  not  run  over  them.  All  these 
classes  are  entitled  to  use  the  streets  and  to  ride  in  the  cars;  and 
such  haste  in  starting  up,  or  such  speed  in  driving  as  would  be 
reasonable  care  toward  others,  might  well  be  carelessness  and 
neglect  toward  them. 

The  proposition  in  question  also  embraces  the  degree  of  care 
necessary  to  be  used  by  the  deceased  in  respect  to  himself.  It  em- 
braced too  much  in  any  respect,  when  it  requested  a  charge  as 
matter  of  law,  that  "if  not  of  years  of  discretion  he  should  have  had 
a  protector."  This  would  be  a  rule  quite  too  rigid.  There  was  no 
pretense  that  this  boy  was  so  young  as  to  require  a  protector.  The 
court  did  charge  that  if  the  jury  were  of  opinion  that  the  lad  was 
negligent  in  any  way,  and  his  negligence  contributed  to  the  injury, 
the  plaintiff  could  not  recover ;  but  if  there  was  no  negligence  on  the 
part  of  the  boy,  and  there  was  on  the  part  of  the  company,  then  he 
could  recover.  The  rule  of  law  was  laid  down  generally,  and  the 
deceased,  although  a  lad  only,  was  required  to  conform  to  the  stand- 
ard. No  exception  or  discrimination  was  made  in  favor  of  youth. 
It  was  not  the  province  of  the  court  to  say,  whether  what  the  boy 
actually  did  or  omitted,  constituted  negligence,  that  was  for  the  jury 
exclusively.  The  court  could  only  submit  the  general  question  of 
negligence  to  the  jury,  with  instructions  as  to  the  law  applicable 
to  it. 

No  one,  whether  sick,  lame,  imbecile,  or  vigorous  and  youthful,  is 
bound  to  exercise  all  the  skill  and  all  the  care  that  the  most  capable 
and  ready-witted  person  could  command.  Ordinary  capacity  and 
ordinary  care  and  attention  in  protecting  themselves,  is  all  that  the 
law  requires.  This  each  is  bound  to  give,  whatever  his  age  or  con- 
dition; and  if  he  fails,  he  cannot  call  upon  others  to  supply  his 
deficiencies,  or  to  compensate  him  for  losses  arising  from  its  absence. 

For  the  general  principles  that  I  have  laid  down,  see  Ernst  v. 
Hudson  River  R.  R.  Co.  35  N.  Y.  9 ;  Willis  v.  Long  Island  R.  R.  Co., 
32  Barb.  398,  affirmed  in  Court  of  Appeals,  34  N.  Y.  670 ;  Beiseigel 
V.  N.  Y.  Central  R.  R.  Co.,  34  N.  Y.  622. 

I  think  the  case  was  correctly  tried  and  that  the  judgment  below 
should  be  affirmed.    All  concur. 
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GINNA.  ADMINISTRATOR,  V.  SECOND  AVENUE 

RAILROAD  COMPANY. 

Court  of  Appeals,  New  York,  November^  1876. 
[Reported  in  67  N.  Y.  596.] 

RIDING  ON  PLATFORM  WITH  CONSENT  OF  CONDUCTOR.— A 
passenger  who  boards  a  crowded  street  car  and  is  unable  to  get  further 
than  the  platform,  where  he  stands  without  demur  from  the  conductor 
who  accepts  his  fare  and  is  injured  by  the  car  running  off  the  track,  jolt- 
ing him  from  the  car,  is  not  guilty  of  contributory  negligence  as  matter 
of  law. 

FAILURE  TO  TAKE  HOLD  OF  IRON  ON  PLATFORM  NOT 
NEGLIGENCE  PER  SE, — A  passenger  riding  on  the  platform  of  a 
street  car  without  taking  hold  of  the  iron  rail  is  not  thereby  guilty  of 
negligence. 

"This  was  an  action  to  recover  damages  for  the  alleged  negligent 
killing  of  John  Ginna,  plaintiff's  intestate.  (Reported  below,  8 
Hun,  494.) 

"The  deceased  got  onto  one  of  defendant's  cars,  which,  as  defend- 
ant's driver  testified,  was  crowded  inside.  He  looked  in.  There 
was  a  lady  standing  against  the  door.  He  then  turned  and  stood 
upon  the  platform  with  his  back  to  the  car.  Three  or  four  other 
passengers  also  stood  upon  the  platform.  The  conductor,  in  col- 
lecting fares,  instead  of  going  through  the  car,  had  to  pass  around 
on  the  outside  to  the  front  platform.  The  deceased  paid  his  fare. 
In  consequence  of  a  switch  having  been  left  open,  the  car  ran  off 
upon  it,  producing  a  violent  jolt  or  shock,  which  threw  off  most  of 
the  persons  riding  upon  the  platform,  and  among  them  the  deceased, 
who  was  so  injured  that  he  subsequently  died.  Defendant's  coun- 
sel moved  on  the  trial  to  dismiss  the  complaint  on  the  ground  of 
contributory  negligence,  which  motion  was  denied.  No  question 
was  made  upon  the  appeal  as  to  defendant's  negligence.  The  court 
held  as  above,  citing  Qark  v.  Eighth  Avenue  R.R.Co.,  36  N.Y.135; 
Willis  V.  Long  Island  R.  R.  Co.,  34  N.  Y.  670 ;  Spooner  v.  Brook- 
lyn City  R.R.C0.,  54  N.  Y.  230;  Edgerton  v.  New  York  and  Hariem 
Railroad  Co.,  39  N.  Y.  227.  Several  exceptions  were  made  to  the 
forms  of  expression  and  to  some  irrelevant  remarks  of  the  judge  in 
his  charge.  The  submission  of  the  questions  in  the  case  to  the  jury 
and  the  statement  of  the  principles  of  law  by  which  they  were  to  be 
governed  were  substantially  correct.  Held,  that  an  exception  would 
not  lie. 
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"The  court  instructed  the  jury  that  they  had  the  right  to  infer 
'that  the  deceased  was  holding  onto  the  iron  to  keep  onto  the  plat- 
form.' There  was  no  evidence,  upon  that  point.  Held,  error ;  but 
that  the  error  was  harmless,  as  the  fact  was  immaterial ;  that,  whether 
or  not  he  took  hold  of  the  iron  did  not  affect  the  question  of  negli- 
gence. It  was  not  negligence  per  se  for  the  deceased  to  Omit  to 
avail  himself  of  the  iron  bar. 

AusTBN  G.  Fox,  for  appellant. 

O.  P.  BnBi«»  for  respondent. 

Allen*  Jm  reads  for  affirmance.    All  concur. 


NOLAN  V.  BROOKLYN  CITY  AND  NEWTOWN 

RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  November,  1881. 
[Reported  in  87  N.  Y.  63.] 

RIDING  ON  FRONT  PLATFORM  NOT  NEGLIGENCE  PER  SE— 
NOTICE  IN  CAR.— Independent  of  the  statute  forbiddihg  it,  it  is  not 
negligence  Per  se  for  a  passenger  to  stand  on  the  front  platform  of  a 
moving  car,  and  a  rule  posted  in  a  street  car  forbidding  passengers  to 
get  on  or  off  the  car  in  motion  or  on  or  off  the  front  platform  is  not 
within  the  statute  and  the  company  will  not  thereby  be  relieved  from 
liability. 

INJURED  WHILE  RIDING  ON  FRONT  PLATFORM.— Where  it 
appeared  that  the  plaintiff  paid  his  fare  to  the  conductor  and  stood  with- 
out objection  on  the  front  platform  of  a  street  car,  although  there  was 
plenty  of  room  inside,  and  while  so  riding  the  driver  whipped  one  of 
the  horses,  that  plunged  and  jarred  the  car,  and  the  plaintiff  was  thrown 
off  and  injured,  the  question  of  negligence  was  properly  left  to  the  jury, 
and  a  verdict  for  the  plaintiff  would  not  be  disturbed. 

Appeal  from  the  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  October  25,  1880, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict.    The  facts  appear  in  the  opinion.    ludgment  atHrmed, 

Charlbs  B.  Albxandbr,  for  appellant. 

pREDBRic  A.  Ward,  for  respondent. 

Fineh,  i. —  This  is  one  of  those  cases  where  the  real  quarrel  is 
with  the  verdict  of  the  jury,  and  the  struggle  on  appeal  is  to  avoid 
their  solution  of  the  question  of  fact.  Whether  that  can  be  success- 
fully done,  within  the  limits  of  our  power  of  review,  is  the  question 
to  be- considered. 
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The  plaintiff,  at  a  late  hour  61  the  evening,  took  passage  upon  one 
of  the  street  cars  of  the  defendant  company.  There  were  but  two 
or  three  other  passengers  and  abundance  of  room  and  vacant  seats 
inside.  Nevertheless,  the  plaintiff,  who  was  smoking,  rode  upon 
the  front  platform.  He  did  so,  he  says,  because  it  was  the  custom 
of  the  line  to  permit  no  smoking  elsewhere,  but  to  permit  it  there. 
While  thus  riding  on  the  platform,  he  claims  to  have  been  thrown 
off  and  injured  by  the  negligence  of  the  driver.  His  presence  upon 
this  platform,  it  is  now  insisted,  was  per  se  negligence,  and  bars  his 
right  of  recovery.  No  decisive  authority  for  this  proposition  has 
been  cited  to  us.  The  printed  rules  of  the  company  in  connection 
with  the  General  Railroad  Act  are  first  relied  upon.  (Laws  of  1850, 
p.  211,  §  46.)  That  act  relieves  the  companies  from  liability  where 
they  post  in  their  cars  a  warning  against  riding  on  the  platform,  and 
furnish  a  seat  to  the  passenger  within  the  car.  Such  a  notice  was 
claimed  to  have  been  given  in  this  case,  and  the  rule  posted  in  the 
car  was  produced.  That  rule  is  in  these  words,  viz. :  "Passengers 
are  forbidden  to  get  on  or  off  the  car  while  in  motion ;  or  on  or  off 
the  front  platform ;  or  on  or  off  the  side,  except  nearest  the  side- 
walk." This  rule  does  not  at  all  forbid  riding  on  the  front  platform. 
It  is  the  getting  on  or  getting  off  from  that  part  of  the  car  which  is 
forbidden,  evidently  because  a  misstep  or  an  accidental  fall  would 
there  be  more  dangerous  than  at  the  rear  platform.  But  once  on, 
not  a  word  of  warning  is  uttered  against  remaining  and  riding  there. 
The  efficacy  of  the  statute  failing,  it  is  next  argued  that  the  author- 
ities determine  the  front  platform  to  be  a.  place  of  danger,  and  the 
passenger,  who  without  necessity  rides  there,  takes  upon  himself  the 
risk  of  accident.  We  do  not  so  understand  the  decisions  to  which 
our  attention  is  called.  In  Phillips  v.  Rensselaer  &  S.  R.  R.  Co., 
49  N.  Y.  177  (1),  the  passenger  undertook  to  get  upon  the  cars 
while  in  motion,  and  was  plainly  guilty  of  contributory  negligence. 
In  Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  135,  the  passenger  was 
riding  on  the  steps  of  the  car,  a  position  palpably  more  dangerous 
than  riding  on  the  platform.  In  Ward  v.  Central  Park,  etc.,  R.  R. 
Co.,  11  Abb.  Pr.  (N.  S.)  411,  it  appeared  that  the  track  was  in  bad 
condition  from  accumulation  of  snow  and  ice  of  which  the  passenger 
was  fully  cognizant,  and  which  the  court  say  was  suggestive  of  the 
"extreme  probability"  of  a  jar  or  jolt.  In  Solomon  v.  Central  Park, 
etc,  R.  R.  Co.,  1  Sweeney,  298,  the  boy  was  sitting  on  the  step  of 

1.    Phillips  r.  Rensselaer  &  Saratoga  R.  R.  Co.,  49  N.  Y.  177,  is  re- 
ported in  5  Am.  Neg.  Cas.  166. 
ix — 40 
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the  front  platform,  and  was  thrown  off  by  a  jolt.  In  all  these  cases 
there  was  some  element  warranting  an  inference  of  negligence  be- 
yond and  outside  of  riding  on  the  front  platform.  These  authorities 
do  not  establish  the  doctrine  asserted.  On  the  contrary,  the  rule  is 
settled,  that,  independent  of  the  mandate  of  the  statute,  which  we 
have  seen  has  no  appUcation  here,  it  is  not,  even  in  the  case  of  steam 
cars,  negligence  per  se  for  a  passenger  to  stand  on  the  front  platform 
of  a  moving  car.  Willis  v.  Long  Island  R.  R.  Co.,  34  N.  Y.  670  (1), 
Hadencamp  v.  Second  Ave.  R.  R.  Co.,  1  Sweeney,  490;  Ginna  v. 
Second  Ave.  R.  R.  Co.,  67  N.  Y.  596  (2).  The  question  is  one  of 
fact  for  the  jury,  taking  into  view  all  the  circumstances  of  the  case. 
Morrison  v,  Erie  R.  Co.,  56  N.  Y.  307  (3) ;  Maguire  v.  Middlesex 
R.  R.  Co.,  115  Mass.  239  (4) ;  Westchester  &  Phila.  R.  R.  Co.  v. 
McElwee,  17  P.  F.  Smith,  311 ;  Meesel  v.  L.  &  B.  R.  R.  Co.,  8  Allen, 
234  (5) ;  Wharton  on  Negligence,  §  366.  That  must  necessarily  be 
the  rule  in  a  case  like  the  present.  Not  only  was  no  notice,  such  as 
required  by  the  statute,  given  to  the  passenger,  forbidding  him  from 
riding  on  the  front  platform,  but  he  was  expressly  permitted  so  to  do 
by  the  act  of  the  conductor  in  taking  his  fare  while  in  that  position, 
and  the  proven  custom  of  the  company  to  require  passengers  who 
were  smoking  to  ride  on  that  platform.  If  there  has  been  any  doubt 
about  this  question,  it  may  now  be  deemed  settled  that  where  the 
notice  required  by  the  statute  is  not  given,  it  is  not  per  se  negligence 
for  a  passenger  to  ride  on  the  front  platform  of  a  street  car. 

It  is  further  claimed  that  no  negligence  of  the  defendant  was 
shown.  It  must  be  freely  confessed  that  the  evidence,  taken  alto- 
gether, is  very  unsatisfactory ;  but  that  is  not  the  question  here.  It 
comes  up  in  the  form  of  a  motion  for  a  nonsuit  which  was  denied, 
and  that  ruling  must  be  sustained  where  the  evidence  is  conflicting 
and  the  inferences  to  be  drawn  are  doubtful.  Belton  v,  Baxter,  58 
N.  Y.  415;  Cook  v.  N.  Y.  Cent.  R.  R.  Co.,  3  Keyes,  476;  Ochsen- 
bein  v.  Shapley,  84  N.  Y.  214.  On  behalf  of  the  plaintiff,  it  was 
shown  that  the  driver  suddenly  whipped  one  of  his  horses ;  that  the 
animal  plunged  terribly  under  the  blow,  first  forward,  and  then  to 
one  side ;  that  a  jar  occurred  which,  coming  without  warning,  threw 
the  plaintiff  off ;  that  the  driver  attempted  to  stop  the  car  by  apply- 

1.  See  note  of  this  case  on  page  N.  Y.  307,  is  reported  in  5  Am.  Ncg. 
617,  ante.  Cas.  193. 

2.  Reported  in  this  volume,  page  ^  ^    See  note  of  this  case  on  page 
AOQ       /  *  ante. 

'  5.    Note  of  this  case  on  page  446, 

8.    Morrison  v.  Erie  R*y  Co.,  56      ante. 
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ing  the  brake,  but  failed  because  the  brake-chains  were  twisted  up, 
and  the  brake  kicked  out  of  his  hand,  and,  before  he  could  stop 
the  car,  the  plaintiff  was  run  over  and  injured.  Assuming  these 
facts  to  be  true,  there  was  enough  to  put  the  company  upon  its 
defense  and  carry  the  case  to  the  jury.  Inferences  of  negligence 
from  the  conduct  of  the  driver  in  managing  his  team  and  the  con- 
dition of  the  brake-chains  were  possible.  These  facts  were  very 
strongly  contradicted,  but  we  have  no  warrant  to  decide  the  ques- 
tion of  fact. 

An  exception  was  taken  to  the  ruling  of  the  court  permitting  a 
witness  to  be  asked  on  his  cross-examination  if  he  had  been  expelled 
from  the  fire  department.  The  question  was  improper,  because  the 
fact  sought  to  be  proved  was  neither  pertinent  to  the  issue,  nor  did 
it  relate  to  any  specific  fact  which  tended  to  discredit  the  witness,  or 
impeach  his  moral  character.  People  ex  rel.  Phelps  v.  Oyer  &  T. 
of  N.  Y.,  83  N.  Y.  460.  If  the  witness  had  simply  answered  in  the 
affirmative  the  error  might  have  been  harmful,  as  leading  the  jury 
to  suspect  something  neither  true  nor  proved ;  but  he  answered  that 
he  was  expelled  for  being  absent  without  leave,  and  on  that  charge 
alone.  Of  course  no  unfavorable  inference  could  be  drawn,  and  we 
do  not  see  how  any  harm  could  possibly  have  resulted  from  the 
ruling. 

We  think  the  judgment  must  be  affirmed,  with  costs.    All  concur. 


HAYES   V.   FORTY-SECOND    STREET   AND 
GRAND  STREET  FERRY  RAILROAD 

COMPANY. 

Court  of  Appeals^  New  Ybrk,  November^  1884, 
[Reported  in  97  N.  Y.  259.] 

RIDING  ON  FRONT  PLATFORM  OF  STREET  CAR.— Where  the 
plaintiff  stood  upon  the  front  platform  of  a  street  car  although  there  were 
vacant  seats  inside,  and  when  the  car  stopped  to  receive  other  passen- 
gers who  entered  by  the  front  platform,  the  plaintiff  to  facilitate  their 
entry  stepped  down  on  the  front  step,  and  as  he  was  stepping  up  again 
after  they  got  on  the  front  platform  "the  car  gave  a  sudden  movement 
and  pulled  up"  and  he  was  thrown  out  sideways  and  injured,  there  was 
no  evidence  of  negligence  on  the  part  of  the  company  and  a  judgment 
entered  on  a  verdict  for  the  plaintiff  was  reversed. 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Second  Judicial  Department,  entered  upon  an  order 
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made  the  second  Monday  of  December,  1881,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial.  The  facts  appear  in  the 
opinion.    Judgment  reversed, 

Prbung  H.  Smith,  for  appellant. 

H.  D.  BiRDSAi«i«,  for  respondent. 

Finehy  J.  —  The  defendant  company  makes  two  objections  to  the 
recovery  in  this  case.  Upon  proof  that  the  notice  required  by  the 
General  Railroad  Act  was  posted  in  the  car,  and  that  plaintiff  was 
riding  upon  the  platform  and  was  upon  the  step  when  injured,  in 
disregard  of  that  notice,  his  contributory  negligence  was  asserted. 
In  Nolan  v.  Brooklyn  City  &  Newtown  R.  R.  Co.,  87  N.  Y.  63  (1), 
we  did  not  decide  that  the  provision  of  the  General  Railroad  Act 
referred  to  applied  to  street  railroads.  It  was  enough  in  that  case, 
that  if  it  did,  the  notice  proved  was  insufficient,  and  that  was  the 
only  answer  deemed  necessary  to  the  argument  founded  upon  the 
statute.  Nor  need  we  decide  that  question  now,  since  we  think  the 
second  objection  taken  by  the  appellant,  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant  company,  is  well  founded. 

On  New  Year's  day  of  1881  the  plaintiff,  after  having  partaken 
liberally  of  intoxicating  drinks,  but  claiming,  nevertheless,  to  have 
been  entirely  sober,  went  upon  a  street  car  of  defendant  at  Forty- 
second  street  in  the  city  of  New  York,  for  the  purpose  of  riding 
down  town.  He  took  his  position  upon  the  front  platform,  when 
there  was  room  and  were  vacant  seats  inside  of  the  car ;  while  thus 
riding  on  the  platform  his  fare  was  collected  by  the  conductor  with- 
out remonstrance  or  objection. 

The  car  stopped  at  Twenty-third  street  to  permit  four  persons  to 
come  upon  it  as  passengers,  one  of  whom  was  a  lady,  and  all  of 
whom  entered  by  way  of  the  front  platform.  The  plaintiff  stepped 
down  upon  the  front  step,  as  he  says  "to  give  these  passengers  better 
facility  for  getting  in,"  and  then,  he  adds :  "I  was  in  the  act  of 
stepping  up  again  after  they  got  on  the  front  platform,  when  the  car 
gave  a  sudden  movement  and  pulled  up,  and  I  got  thrown  out  side- 
ways." This  is  the  sole  and  only  evidence  upon  which  any  negli- 
gence of  the  company  can  be  founded.  What  the  plaintiff  said 
about  an  elevation  of  the  rail  along  the  curve  he  admitted  might  have 
been  the  riser  or  flange  upon  which  the  wheels  do  not  run,  and  that 
such  was  the  case  was  proved  beyond  any  possibility  of  doubt.  It 
is  not  shown  that  the  driver  of  the  car  started  his  horses  in  any  un- 

1.    See  preceding  case  reported. 
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usual  or  negligent  manner.  The  plaintiff  does  not  so  testify,  and 
standing  where  he  did  upon  the  front  platform  it  was  possible  for 
him  to  see  and  observe.  That  the  car  "gave  a  sudden  movement" 
is  entirely  consistent  with  the  supposition  that,  having  been  still, 
the  horses  were  started  in  a  careful  and  prudent  manner ;  for  a  car 
loaded  with  passengers  must  necessarily  require  a  strong  pull  of  the 
horses  to  overcome  its  resisting  inertia,  and  such  must  be  a  thing 
of  constant  occurrence  and  unavoidable.  The  strong  effort  of  start- 
ing relaxes  as  momentum  is  gained  and  the  car  moves  easily,  and 
this  is  what  the  plaintiff  evidently  means  by  the  phrase  "and  pulled 
up,"  unless  he  refers  to  its  stoppage  after  he  fell  off,  for  it  is  entirely 
certain  that,  after  starting,  the  car  did  not  stop  until  the  accident 
had  occurred,  and  stopped  on  account  of  that.  The  plaintiff,  there- 
fore, gave  no  evidence  which  even  tended  to  show  that  there  was  any 
negligence  on  the  part  of  the  company.  He  must  prove  something 
which  warrants  that  inference,  and  not  leave  his  case  upon  facts  just 
as  consistent  with  care  and  prudence  as  with  the  opposite.  Baulec 
r.  N.  Y.  &  Harlem  R.  R.  Co.,  59  N.  Y.  357. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event.  All  concur,  except  Danforth,  J.,  dissenting, 
and  Rapai^ix),  J.,  absent. 

Judgment  reversed. 


WERLE,  Administrator,  v.  LONG  ISLAND 

RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  March,  1885. 

[Reported  in  98  N.  Y.  650.] 

DUTY  OF  RAILROAD  TO  FURNISH  PASSENGERS  SAFE  PLACE 
TO  RIDE. — The  stoppage  of  a  train  at  a  regular  station  is  an  invita- 
tion to  the  public  to  take  passage  thereon  and  the  sale  of  tickets  for 
passage  on  that  train  binds  the  railroad  company  to  furnish  a  safe  and 
secure  place  for  its  passengers  to  ride  and  an  omission  to  do  so  is  evi- 
dence of  negligence. 

THROWN  FROM  RAILROAD  CAR  PLATFORM— NEGLIGENCE. 
— Where  a  passenger  could  not  find  a  seat  in  a  train  and  took  a  posi- 
tion with  others  on  a  car  platform  without  objection  from  any  of  the 
employees  who  failed  to  point  out  any  seat  for  him  to  occupy,  and  the 
passenger  was  thrown  from  the  car  as  it  was  rounding  a  curve  at  great 
speed  he  was  not  as  matter  of  law  guilty  of  contributory  negligence, 
and  a  verdict  for  the  plaintiff  in  an  action  for  his  death  would  not  be 
disturbed. 
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"This  was  an  action  to  recover  damages  for  alleged  negligence 
causing  the  death  of  Jacob  P.  Werle,  plaintiff's  intestate. 

"The  deceased  took  passage  on  a  train  on  defendant's  road  at 
East  New  York  for  Manhattan  Beach.  The  cars  were  crowded, 
and  failing  to  find  a  seat,  he,  with  others,  stood  on  a  platform  of  a 
car.  Other  passengers  were  standing  between  the  seats  and  on 
other  platforms.  The  train,  on  turning  a  curve,  ran  at  g^eat  and 
increased  speed.  The  car,  in  consequence,  gave  a  sudden  lurch, 
and  the  deceased  was  thrown  from  the  platform  and  killed." 

The  mem.  of  opinion  is  as  follows : 

"The  stoppage  of  the  train  at  East  New  York,  one  of  its  regular 
stations,  constituted  an  invitation  to  the  public  to  take  passage 
thereon.  The  sale  of  tickets  by  the  defendant  at  that  station  for 
passage  on  that  train  bound  it  to  furnish  a  safe  and  secure  place 
for  its  passengers  to  ride,  and  comfortable  accommodations  for  their 
convenience.  Proof  of  its  omission  to  do  so,  whereby  the  plaintiff's 
intestate  was  obliged  to  ride  in  an  unsafe  place  on  the  platform  of 
the  car,  and  the  speed  with  which  they  ran  over  the  curves  when  the 
accident  occurred,  furnished  sufficient  evidence  from  which  the  jury 
were  authorized  to  find  the  fact  of  defendant's  negligence.  This  is 
not  questioned  by  the  appellant,  but  he  contends  that  the  evidence 
shows  contributory  negligence  on  the  part  of  the  plaintiff's  intestate. 

"There  was  evidence  tending  to  show  that  the  deceased  got  onto 
the  train  at  a  way  station,  that  he  looked  for  seats  before  getting  on, 
and  could  find  none,  and  then  took  up  a  position  with  his  companion 
and  others  on  the  platform  of  a  car.  Other  passengers  were  also 
riding  upon  the  platforms  of  other  cars,  and  many  were  standing 
up  inside  the  cars  between  the  seats.  No  servant  of  the  defendant 
pointed  out  any  seat  for  him  to  occupy,  or  objected  to  the  position 
which  he  had  taken  on  the  car.  The  evidence  tended  to  show  that 
the  accident  occurred  in  consequence  of  a  sudden  lurch  given  to  the 
car  by  the  great  and  increased  speed  with  which  it  struck  and  turned 
the  curve.  This  motion  of  the  car  was  described  by  some  of  the 
witnesses  as  of  considerable  violence,  and  one  of  them  stated  that 
he  would  have  been  thrown  to  the  floor  if  he  had  not  caught  and 
been  sustained  with  both  hands  by  the  seats.  One  witness  testified 
that  the  motion  of  the  car  sent  the  deceased  flying  through  the  air, 
and  another  that  it  threw  him  off  up  into  the  air. 

"This  evidence  tended  to  show  an  unusual  and  dangerous  move- 
ment of  the  cars,  and  bore  strongly  upon  the  question  of  contribu- 
tory negligence. 
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"The  evidence  was  conflicting  as  to  whether  the  deceased  was 
standing  near  the  center  or  on  the  edge  of  the  platform  at  the  time 
of  the  accident,  and  it  was  silent  as  to  whether  he  was  holding  to 
anything  at  that  time. 

"While  the  evidence  as  to  many  of  the  facts  was  conflicting,  we 
think  there  was  nothing  proved  in  the  case  for  which  the  court  have 
the  right,  as  a  question  of  law,  to  attribute  contributory  negligence 
to  the  deceased,  and  that  the  whole  case  presented  simply  questions 
of  fact  for  the  consideration  of  the  jury.  Ginna  v.  Second  Ave. 
R.  R.  Co.,  67  N.  Y.  596  (1).  Under  such  circumstances  we  have  no 
right  to  disturb  their  verdict,  and  the  judgment  should  be  affirmed/' 

Ai«PR9D  C.  Chapin,  for  appellant. 

Wii<LiAM  A.  CoHBN,  for  respondent. 

Per  Curiam.  Memorandum  for  affirmance.  All  concur.  Judg- 
ment affirmed. 


PALMER  V.  PENNSYLVANIA  COMPANY. 

Court  of  Appeals^  New  York,  November,  1888. 
[Reported  in  111  N.  Y.  488.] 

RAILROAD  CORPORATION  NOT  INSURER— LIABLE  ONLY 
FOR  NEGLECT  OF  DUTY. — A  railroad  corporation  is  not  an  in- 
surer of  the  safety  of  its  passengers,  and  in  order  to  render  it  liable  for 
injuries  it  is  essential  to  show  that  it  neglected  the  performance  of  some 
duty,  which,  in  the  exercise  of  reasonable  care,  prudence  and  diligence, 
it  owed  to  such  passengers. 

PASSENGER  FALLING  FROM  ICY  PLATFORM  OF  CAR— CON- 
TRIBUTORY NEGLIGENCE.— Where  it  appeared  that  when  the 
train  arrived  at  a  station  the  plaintiff  slipped  and  fell  from  a  car  plat- 
form that  had  a  small  quantity  of  snow  and  a  smaller  quantity  of  ice 
upon  it,  that  had  accumulated  during  the  night  run  and  that  the  plat- 
form was  well  constructed  with  hand  rails  on  each  side,  there  was  not 
sufficient  evidence  <to  charge  the  defendant  with  negligence,  but,  even 
admitting  that  it  was  negligent,  the  fact  that  the  plaintiff  had  been  upon 
the  platform  two  or  three  times  previous  to  the  accident  and  knew  of  its 
slippery  state  and  was  walking  upon  it  without  using  the  hand  rails 
would  charge  him  with  contributory  negligence. 

Appbai«  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Second  Judicial  Department,  entered  upon  an  order 
made  December  20,  1886,  which  affirmed  a  judgment  in  favor  of 

1.    Reported  in  this  volume,  page  628,  ante. 
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plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial.  The  facts  appear  in  the  opinion.  Judgmeni 
reversed. 

HoMBR  A.  Nbi^son,  for  appellant. 

Grant  V.  Tayw)r,  for  respondent. 

Rugfer,  Ch.  J.  —  The  evidence  was  quite  conflicting  as  to  the 
presence  of  any  ice  on  the  platform  of  the  car  from  which  the  plain- 
tiff fell  and  broke  his  leg,  and  as  to  the  quantity  of  snow  lying 
thereon ;  some  of  the  witnesses  stating  that  there  was  no  ice  and 
only  so  much  snow  as  had  apparently  been  blown  in  and  gathered 
around  the  comers  and  crevices  of  the  platform ;  and  others  saying 
there  was  some  ice  formed  on  the  edges  of  the  platform  from  sleet, 
hail  or  rain  freezing  there,  and  being  thinly  covered  with  a  coating 
of  snow.  It  had  stormed  at  various  times  during  the  night  and 
morning,  and  the  weather  was  cold  and  freezing.  Whatever  may 
have  been  the  testimony,  it  is  quite  certain  that  the  quantity  of  either 
ice  or  snow,  was  quite  inconsiderable,  and  perceptible  only  after 
some  inspection.  It  also  appeared  that,  such  as  it  was,  it  had  been 
formed  upon  the  platform  of  a  passenger  car  attached  to  a  through 
train  running  from  Chicago  to  Fort  Wayne  in  the  course  of  its 
transit  between  those  places.  The  plaintiff  had  taken  his  passage  at 
Chicago  for  a  place  beyond  Fort  Wayne,  and  had  been  upon  the 
cars  about  twelve  hours,  when  about  five  A.  M.,  they  arrived  at 
Mansfield,  in  the  State  of  Ohio,  where  the  accident  occurred. 

The  jury  were  undoubtedly  authorized  to  find  from  the  evidence, 
that  there  was  some  snow  upon  the  car  platform  and  some  slight 
spots  of  ice  around  its  edges,  and  that  the  accident  was  occasioned 
by  the  slipping  of  the  defendant  on  the  platform  by  reason  of  such 
ice  or  snow.  There  is  no  claim  that  there  were  hummocks  or 
bunches  of  either  substance,  or  that  it  lay  in  any  other  form  than 
as  a  thin  covering  upon  the  platform. 

It  was  also  established  by  the  evidence  of  the  plaintiff  that  he  was 
aware  of  the  condition  of  the  platform  at  the  time  of  the  accident,  as 
he  had  two  or  three  times  during  the  night  crossed  over  it  and  ob- 
served that  it  was  slippery. 

The  amount  of  the  verdict  rendered  in  the  case  is  quite  reasonable, 
and  as  the  plaintiff  was  undoubtedly  seriously  injured,  and  was 
subjected  to  damage  by  reason  thereof,  we  should  be  quite  willing 
to  affirm  the  judgment  if  it  could  be  done  without  violating  legal 
principles. 

Railroad  corporations,  however,  are  not  the  insurers  of  the  lives 
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or  safety  of  passengers  upon  their  cars,  and  in  order  to  render  them 
so,  it  is  essential  to  show  that  they  have  neglected  the  performance 
of  some  duty,  which,  in  the  exercise  of  reasonable  care,  prudence 
and  diligence,  they  owe  to  such  passengers. 

We  think  the  trial  court  was  not  justified  in  applying  to  this  case 
the  rule  pertaining  to  the  construction  and  maintenance  of  tracks 
and  running  machinery  by  railroad  corporations,  which  holds  them 
to  the  use  of  the  utmost  possible  care  in  discovering  and  remedying 
defects  therein.  That  rule  is  applicable  to  such  appliances  of  a  rail- 
road as  would  be  likely  to  occasion  great  danger  and  loss  of  life  to 
the  travelling  public,  if  defects  existed  therein  on  account  of  the 
velocity  with  which  cars  are  moved,  and  the  destructive  and  irre- 
sistible force  which  accompanies  such  motion. 

No  claim  is  made  here  but  that  the  roadbed  was  in  good  order ; 
the  cars  constructed  upon  the  usual  and  customary  plan,  and  pro- 
vided with  all  of  the  conveniences  and  appliances  ordinarily  used  to 
afford  safety  and  comfort  to  their  occupants.  It  had  a  safe  and 
well-constructed  platform,  with  proper  and  convenient  steps  to 
enable  passengers  to  safely  enter  or  alight  therefrom,  and  hand  rails 
on  either  side  to  afford  assistance  in  case  of  any  insecurity  in  the 
footing  of  the  passageway.  The  accident  occurred  from  a  cause 
which  is  as  common  to  all  other  exposed  places,  as  to  that  of  a  car 
platform,  and  which  is  inseparable  from  the  nature  of  a  northern 
climate. 

Persons  who  suppose  that  they  are  freed  from  the  exercise  of 
reasonable  care  and  prudence  in  passing  over  places  exposed  to  ice 
and  snow  in  such  a  climate  as  ours,  upon  the  assumption  that  a  duty 
belongs  to  some  other  person  to  keep  such  place,  under  all  circum- 
stances, absolutely  free  therefrom,  greatly  mistake  the  legal  obliga- 
tions resting  upon  the  parties  respectively  interested. 

The  rule  laid  down  by  the  trial  court  in  Weston  v.  New  York 
Elevated  R.  R.  Co.,  as  approved  in  73  N.  Y.  595  (1),  in  reference 
to  a  permanent  platform  at  an  elevated  railroad  station  in  the 
city  of  New  York,  was  that  "the  defendant  was  not  bound 
to  keep  its  platform  in  such  a  condition  that  it  would  have 
been  impossible  for  any  passenger  to  slip,  but  in  such  a  condi- 
tion that  a  person  using  ordinary  care,  which  people  use 
when  not  apprised  of  danger,  would  not  slip."  This  was  applied 
in  a  case  where  the  snow  had  fallen  long  before  the  accident, 
and    an    effort    had    been    made  by  the  railroad    company    to 

1.    Reported  in  this  volume,  page  587,  ante. 
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remove  it,  but  it  had  imperfectly  performed  that  duty.  We  think 
even  such  a  rule  is  not  applicable  to  the  removal  of  snow  and  ice 
on  cars  attached  to  a  railroad  train  in  course  of  transit,  travelling 
in  the  night,  during  a  continuous  storm.  The  immediate  and  con- 
tinuous removal  of  all  snow  and  ice  from  such  trains,  or  the  covering 
of  them  with  sand  or  ashes  in  such  manner  that  no  slippery  places 
shall  be  at  any  time  exposed,  would  be  quite  impracticable  and  be- 
yond the  duty  which  a  railroad  company  owes  to  its  passengers. 
The  presence  of  snow  or  ice  upon  exposed  places  on  moving  cars 
is  an  accident  of  the  hour,  and  no  ordinary  diligence  could,  during 
the  prevalence  of  a  storm,  wholly  remove  its  effects  from  the  places 
exposed  to  its  action,  so  as  to  prevent  accidents  to  heedless  and  in- 
attentive travellers.  A  passenger  on  a  railroad  train  has  no  right 
to  assume  that  the  effects  of  a  continuous  storm  of  snow,  sleet,  rain 
or  hail  will  be  immediately  and  effectually  removed  from  the  ex- 
posed platform  of  the  car  while  making  its  passage  between  stations, 
or  the  termini  of  its  route,  and  it  would  be  an  obligation  beyond  a 
reasonable  expectation  of  performance  to  require  a  railroad  corpora- 
tion to  do  so. 

We  are  not  referred  to  any  case  laying  down  the  precise  degree 
of  care  and  diligence  required  of  such  corporations  under  such  cir- 
cumstances, but  we  think  it  must  be  somewhat  analogous  to  that 
imposed  upon  municipal  corporations,  in  respect  to  the  removal  of 
snow  and  ice  from  public  streets.  Those  corporations  are  required 
to  remove  dangerous  accumulations  of  snow  or  ice  in  a  street  or 
public  place  within  a  reasonable  time  after  they  have  occurred ;  but 
they  are  not  to  be  deemed  negligent  if  they  do  not  remove  all  traces 
of  such  obstructions,  when  they  do  not  constitute  something  more 
than  the  presence  of  a  danger,  arising  alone  from  their  inherent 
quality  of  being  slippery.  Taylor  v.  Yonkers,  105  N.  Y.  202 ; 
Kinney  v.  City  of  Troy,  108  N.  Y.  570 ;  Kaveny  v.  City  of  Troy,  108 
N.  Y.  572. 

The  theory  upon  which  the  learned  trial  judge  denied  the  motion 
for  a  nonsuit  in  this  case  is  undoubtedly  expressed  in  his  charge  to 
the  jury,  in  which  he  says :  "If  you  will  pay  attention  you  will 
understand  the  enormous  responsibility  which  such  a  company 
assumes.  The  duty  it  owes  the  public  is  the  utmost  possible  care  to 
anticipate  future  accident  or  disaster,  and  the  utmost  possible  prudence 
in  guarding  against  it.'' 

Although  this  portion  of  the  charge  was  unexcepted  to  by  the 
defendant,  and  is,  therefore,  unavailable  to  it  as  an  error  of  law  upon 
this  appeal,  it  may  yet  be  taken  as  an  expression  of  the  views  enter- 
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taincd  by  the  court  in  respect  to  the  law,  in  refusing  to  grant  the 
motion  to  nonsuit  presented  by  the  defendant. 

It  is  quite  impossible  to  lay  down  any  general  rule  applicable  to 
all  circumstances,  in  respect  to  the  degree  of  care  to  be  observed 
by  a  railroad  corporation  in  the  removal  of  ice  or  snow  from  its 
cars,  and  each  case  must,  therefore,  be  generally  determined  by  its 
own  peculiar  circumstances ;  but  it  is  safe  to  say  that  such  corpora- 
tions should  not  be  held  responsible  for  the  dangers  produced  by  the 
elements  until  they  have  assumed  a  dangerous  form,  and  they  have 
had  a  reasonable  opportunity  to  remove  their  effects. 

Having  arrived  at  the  conclusion  that  the  case  presented  no  facts 
as  to  the  negligence  of  the  defendant,  which  a  jury  were  justified  in 
regarding  as  proof  of  negligence,  we  deem  it. unnecessary  to  discuss 
at  length  the  question  of  the  alleged  contributory  negligence  of  the 
plaintiff.  A  problem  not  free  from  doubt  is  presented  by  a  verdict, 
adjudging  the  defendant  guilty  of  negligence  in  not  observing  the 
danger  arising  from  the  presence  of  snow  and  ice  upon  a  platform, 
and  yet  exonerating  the  plaintiff  from  the  imputation  of  contributory 
negligence  in  view  of  the  fact  that  he  knew  that  ice  and  snow  had 
accumulated  on  the  platform;  that  he  had  twice  slipped  there  the 
same  night,  and  thereafter  walked  fearlessly  over  it  without  availing 
himself  of  the  protection  of  hand  rails  within  his  reach  on  both  sides 
of  the  platform.  The  same  duty  which  rested  upon  the  defendant  to 
sec  and  remove  this  obstruction  rested  upon  the  plaintiff,  with  still 
greater  force,  to  guard  himself  from  injury  while  passing  over  it,  be- 
cause he  had  been  informed  by  experience  of  its  presence  and 
danger,  and  as  the  storm  continued  until  the  train  reached  Mans- 
field, he  should  have  known  that  no  reasonable  opportunity  had  been 
afforded  the  railroad  company  to  effectually  remove  it. 

The  judgments  of  the  courts  below  should,  therefore,  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event.    All  concur. 


LEHR  V.  STEINWAY  AND  HUNTER'S  POINT 

RAILROAD  COMPANY. 

Court  of  Appeals,  New  York^  February,  i8po. 
[Reported  in  118  N.  Y.  556.] 

NEGLIGENCE  OF  CARRIER.— The  exposure  of  a  passenger  to  a  danger 
which  the  exercise  of  reasonable  foresight  would  have  anticipated  and 
due  care  avoided  is  negligence  on  the  part  of  a  carrier. 
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pushed  from  platform  by  other  passengers— negli- 
GENCE.— A  passenger  who,  with  his  wife  and  a  crowd  of  other  people, 
boarded  a  street  car  and  he  succeeded  in  securing  a  seat  which  he  gave 
to  his  wife,  and  after  the  car  started  took  a  position  on  the  rear  plat- 
form, which  he  retained  for  a  short  time,  and  after  notifying  the  conductor 
of  his  intention,  stopped  from  the  back  platform  and  walked  along  the 
side  of  the  car  to  the  front  platform,  which  was  so  crowded  that  he  could 
only  obtain  foothold  on  the  lower  step,  holding  on  by  the  rail  on  either 
side,  and  from  which  position  he  was  pushed  by  a  movement  of  the  pas- 
sengers and  fell  under  the  wheels  of  the  car  and  was  injured,  is  not  guilty 
of  negligence  as  matter  of  law,  and  that  question  and  whether  the  rail- 
road company  was  negligent  in  carrying  so  many  passengers  were  for 
the  jury. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  entered  upon  an  order 
made  May  11, 1887,  which  afHrmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a  motion  to 
set  aside  a  verdict  and  for  a  new  trial.  The  facts  appear  in  the 
opinion.    ludgment  afHrmed, 

Gborgb  W.  Wingatb,  for  appellant. 
Louis  S.  Phii^lips,  for  respondent. 

Follett,  Ch.  J.  —In  1886  the  defendant  owned  and  operated  with 
horses  a  street  railroad,  extending  from  the  ferry  at  Hunter's  Point, 
eastwardly  through  Long  Island  City.  Between  three  and  four 
o'clock  in  the  afternoon  of  Sunday,  July  18,  1886,  the  plaintiff^ 
accompanied  by  his  wife,  and  by  a  g^rl  about  seven  years  old,  and 
her  father,  stood  waiting  at  the  ferry  (the  western  end  of  defendant's 
line),  to  take  a  car  for  Bowery  Bay  Beach,  a  pleasure  resort  on  the 
line  of  the  road.  More  persons  were  waiting  for  a  car  than  could 
be  carried.  A  car  approached  from  the  east,  and,  as  soon  as  its  pas- 
sengers were  discharged,  the  plaintiff  pressed  forward  and  secured 
a  seat  for  the  purpose  of  giving  it  to  his  wife,  who,  by  reason  of  an 
injury,  was  unable  to  stand  and  sustain  herself  by  grasping  a  rod 
or  strap.  When  his  wife  entered  the  car  he  gave  his  seat  to  her, 
and  she  took  and  carried  the  girl  on  her  lap  until  the  plaintiff  was 
injured.  The  plaintiff  remained  standing  by  his  wife  until  their 
fares  were  collected.  His  friend,  the  father  of  the  g^l,  found  stand- 
ing room  on  the  front  platform,  where  he  rode  until  after  the  acci- 
dent. After  the  plaintiff  had  paid  the  fares,  he  made  his  M^y  to 
the  right  side  of  the  rear  platform,  where  he  rode  for  awhile,  and 
afterward  stood  on  one  of  the  steps,  steadying  himself  by  holding 
onto  the  hand  rail.  This  platform  and  the  steps  being  crowded  with 
passengers,  and  the  plaintiff  seeing  that  there  was  more  standing 
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room  on  the  front  platform,  stepped  from  the  moving  car  and  walked 
rapidly  by  the  right  side  of  it  to  the  front  platform,  for  the  purpose 
of  securing  a  better  place  to  stand.  This  platform  was  so  crowded 
that  the  plaintiff  was  unable  to  fully  accomplish  his  purpose,  but  he 
boarded  the  car  in  safety,  and  stood  with  his  left  foot  on  the  step 
and  his  right  foot  on  the  platform,  and  clung  with  his  right  hand  to ' 
the  rail  of  the  dasher,  and  with  his  left  hand  to  the  hand  rail  at  the 
end  of  the  body  of  the  car.  After  riding  in  this  position  for  a  short 
distance,  a  movement  of  the  passengers  on  the  platform  broke  the 
hold  of  his  right  hand,  which  he  was  unable  to  regain,  and  there- 
upon he  was  forced  by  the  pressure  of  the  crowd  from  the  steps,  and 
fell  underneath  the  car,  the  wheels  of  which  passed  over  and  crushed 
his  left  leg,  rendering  amputation  at  the  knee  necessary.  Before 
the  plaintiff  left  the  rear  platform  he  asked  the  conductor  to  stop 
the  car  so  that  he  might  go  to  the  front  platform,  but,  receiving  no 
reply,  he,  the  conductor  and  one  Norton  stepped  from  the  rear  plat- 
form at  about  the  same  time,  and  walked  by  the  side  of  the  car  for 
the  purpose  of  reaching  the  front  platform.  His  action  and  dis- 
ck>sed  purpose  were  not  objected  to  by  the  conductor  or  driver. 
After  the  plaintiff  lost  the  support  of  his  right  hand,  and  before  he 
fell,  he  called  to  the  driver  to  stop  the  car,  but  he  did  not  until  the 
car  had  passed  over  him.  There  is  some  evidence  that  the  front 
platform  was  so  crowded  that  the  driver  could  not  readily  and  effect- 
ually operate  the  brake.  These  are  the  essential  facts  upon  which 
the  plaintiff  bases  his  right  to  recover,  and  this  court  must  regard 
them  as  established  by  the  verdict. 

The  defendant  moved  for  a  nonsuit  on  the  grounds  that  the  plain- 
tiff had  failed  to  establish  that  defendant  negligently  caused  the  acci- 
dent, and  that  he  had  not  affirmatively  shown  that  he  did  not  negli- 
gently contribute  to  the  accident.  The  motion  was  denied  and  the 
defendant  excepted.  The  court  ruled  that  there  was  no  evidence  that 
the  road  or  car  was  defective,  or  that  the  defendant  negligently  em- 
ployed an  unskillful  or  incompetent  conductor  or  driver;  but  in- 
structed the  jury  that  if  they  found  that  the  defendant  negligently 
permitted  the  car  to  be  overloaded,  and  that  the  overloading  caused 
the  accident,  the  plaintiff  could  recover  unless  the  accident  was 
caused  in  part  by  some  negligent  act  of  his  which  was  a  contributing 
cause  of  the  accident.  The  exposure  of  a  passenger  to  a  danger  which 
the  exercise  of  reasonable  foresight  would  have  anticipated  and  due 
care  avoided,  is  negligence  on  the  part  of  a  carrier.  It  clearly  appears 
that  the  defendant  undertook  to  carry  more  passengers  than  could 
sit  and  stand  within  the  car,  and  that  both  platforms  and  their  steps 
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were  filled  to  their  utmost  capacity.  The  action  of  persons  so 
crowded  together,  and  the  great  force  which  they  exercise,  some- 
times almost  unconsciously  on  each  other,  is  understood  by  carriers 
of  passengers  and  their  employees,  and  the  court  would  not  have 
been  justified  in  nonsuiting  the  plaintiff  and  holding:  as  a  matter  of 
law,  that  the  exercise  of  reasonable  foresight  would  not  have  led 
the  defendant  to  anticipate  that  overcrowding  this  car  and  its  plat- 
forms might  render  accidents  like  the  one  which  befell  the  plaintiff, 
probable.  Whether  the  defendant  was  negligent  in  carrying  so 
many  passengers  was  a  question  of  fact  for  the  jury. 

The  court  properly  refused  to  instruct  the  jury  that  the  plaintiff 
was  negligent  in  surrendering  his  seat  to  his  wife  and  seeking  a 
place  on  the  platform.  It  cannot  be  held,  as  a  matter  of  law,  that 
a  passenger  surrendering  his  seat  to  one  less  able  to  stand  than  him- 
self, contributes  to  an  injury  caused  by  the  carrier's  negligence,  but 
which  would  not  have  been  received  had  he  remained  in  his  seat. 

The  evidence  in  respect  to  the  speed  of  the  car,  and  the  circum- 
stances under  which  the  plaintiff  attempted  to  enter  on  the  front 
platform,  would  not  have  justified  the  court  in  ruling,  as  a  matter  of 
law,  that  the  plaintiff  contributed  to  his  own  injury  by  making  the 
attempt,  but  prc^erly  left  it,  as  a  question  of  fact,  for  the  jury. 

Whether  the  plaintiff  was  crowded  from  his  position  by  persons 
entering  on  the  opposite  side  of  the  front  platform  for  the  purpose 
of  being  carried,  or  by  some  movement  of  those  whose  fares  had 
been  collected,  does  not  very  clearly  appear.  It  is  not  asserted  that 
any  person  willfully  or  intentionally  crowded  the  plaintiff  from  his 
position,  and  Putnam  v.  Broadway  and  Seventh  Avenue  Railroad 
Company,  55  N.  Y.  108  (1),  and  kindred  cases,  are  not  in  point. 
The  defendant  made  no  attempt  to  show  that  persons  entered  on  the 
car  against  the  wish  or  protest  of  the  conductor  or  driver,  or  that 
the  rules  of  the  defendant  required  that  the  car  should  not  be  over- 
loaded, or  that  the  conductor  or  driver  made  any  attempt  to  prevent 
the  car  from  being  unduly  crowded. 

Whether  the  defendant  negligently  caused  the  injury  to  the  plain- 
tiff, and  whether  he  negligently  contributed  to  his  own  injury,  were, 
under  the  evidence,  questions  of  fact  for  the  jury ;  and,  finding  no 
error  in  the  submission  of  the  case,  the  judgment  should  be  affirmed 
with  costs. 

Judgment  affirmed. 

1.    See  note  of  Putnam  v.  Broadway  &  Seventh  Ave.  R.  Co.,  55  N. 
Y.  108,  in  8  Am.  Neg.  Cas.  553. 
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MARKS  (by  Guardian)  v.  ROCHESTER 

RAILWAY  COMPANY. 

Court  of  Appeals^  New  York,  May,  ^^95- 
[Reported  in  146  N.  Y.  181.] 

SUSTAINING  VERDICT. — A  verdict,  if  sustained,  must  be  sustained  upon 
the  ground  upon  which  the  case  was  submitted  to  the  jury  and  no  other. 

INJURED  WHILE  DRIVING  HORSE  AT  REQUEST  OF  DRIVER. 
—Where  it  was  shown  by  the  evidence  that  a  boy  eleven  years  of  age 
was  told  by  the  driver  of  a  one  horse  car  to  take  the  reins  and  drive  the 
horse,  that  had  been  hitched  to  the  rear  end  of  the  car,  in  order  to  take 
the  car  back  to  a  switch  so  that  another  car  could  pass,  it  being  a  single 
trade  road,  and  the  driver  remained  on  the  front  platform  to  attend  to 
the  brake,  and  while  the  car  was  being  thus  operated  some  boys  entered 
it  and  the  driver  ordered  them  off,  and  as  they  hurried  to  get  off  they 
jostled  the  boy  that  was  driving,  who  lost  his  hold  upon  the  reins, 
and  he  fell  and  was  injured,  an  allegation  in  the  complaint  thart  the  plat- 
form was  an  unsafe  place,  and  that  it  was  negligence  to  place  the  plaintiff 
upon  it  to  drive  <the  car,  was  not  thereby  sustained,  and  thait  being  the 
only  negligence  charged  in  the  complaint  a  verdict  for  <the  plaintiff  was 
properly  set  aside. 

SCOPE  OF  EMPLOYMENT— MASTER  AND  SERVANT.— The 
action  of  the  driver  was  in  the  line  of  his  employment,  and  if  injury  hap- 
pened, which  was  the  natural  consequence  of  the  employment  of  the  boy, 
the  company  would  be  liable. 

Appbai,  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Fifth  Judicial  Department,  entered  upon  an  order  made 
March  27, 1894,  which  reversed  an  order  granting  a  new  trial,  and 
ordered  judgment  on  a  verdict  in  favor  of  plaintiff  for  $7,000.  The 
facts  sufEciently  appear  in  the  opinion.    Judgment  reversed. 

Charles  J.  Bissbll,  for  appellant. 

BuGSNB  Van  Voorhis.  for  respondent. 

Andrews,  Ch.  J.  —  On  the  first  trial  the  jury  disagreed.  The 
plaintiff  on  the  second  trial  recovered  a  verdict  for  $7,000,  which  the 
trial  judge  subsequently  set  aside  for  what  he  regarded  as  his  own 
error  in  refusing  a  nonsuit.  On  appeal  from  the  order  setting  aside 
the  verdict,  the  General  Term  reversed  the  order  and  directed  judg- 
ment on  the  verdict,  which  was  entered,  and  this  appeal  is  brought 
by  the  defendant  from  the  order  of  the  General  Term  and  the  judg- 
ment pursuant  thereto.  The  complaint  alleges  that  the  plaintiff  was 
engaged  in  assisting  in  the  management  of  the  car  under  the  direc- 


640  AMERICAN  NEGLIGENCE  CASES. 

tion  of  the  driver,  and  was  placed  on  the  rear  platform  to  drive  the 
horse,  and  while  so  engaged  was  crowded  from  the  platform  by 
persons  who  were  leaving  the  car,  and  was  thrown  under  the  wheels 
and  injured,  and  that  the  injury  was  caused  by  the  negligence  of 
the  defendant.  The  only  specification  of  negligence  contained  in 
the  complaint  is  that  the  platform  on  which  the  plaintiff  was  sta- 
tioned for  the  purpose  of  driving  the  horse  was  an  unsafe  and  unfit 

place  upon  which  to  put  a  boy  of  his  age  to  perform  the  duty  im- 
posed upon  him. 

The  trial  judge  submitted  to  the  jury  two  questions,  Urst^  whether 
there  existed  such  an  emergency  at  the  time  as  to  authorize  the 
driver  of  the  car  to  employ  outside  assistance  to  get  the  car  back  to 
the  switch,  and,  second^  if  the  jury  found  that  such  an  emergency 
existed,  whether  he  was  negligent  in  placing  a  young  boy,  under  the 
circumstances,  upon  the  platform  to  drive  the  horse.  The  judge 
excluded  from  the  consideration  of  the  jury  any  claim  of  negligence 
other  than  the  one  set  out  in  the  complaint,  and  explicitly  instructed 
them  that  unless  they  should  find  that  the  defendant  was  negligent 
in  placing  the  plaintiff  upon  the  platform  to  drive  the  horse,  the 
action  could  not  be  maintained.  The  question  whether  the  driver 
was  guilty  of  negligence  in  ordering  the  other  boys  to  get  off  the 
car  while  it  was  in  motion  was  not  submitted  to  the  jury.  The  trial 
judge  seemed  to  assume  that  if  the  defendant  was  negligent  in  em- 
ploying the  plaintiff,  by  reason  of  his  tender  years,  and  placing  him 
on  the  rear  platform  to  drive  the  horse,  it  was  chargeable  for  all  that 
subsequently  happened,  independently  of  the  question  whether  a 
new  agency  had  intervened,  which  was  the  proximate  cause  of  the 
injury.  He  granted  the  motion  for  a  new  trial  because,  upon  fur- 
ther consideration,  he  had  reached  the  conclusion  that  there  was  no 
negligence  in  employing  the  plaintiff  for  the  service  to  which  he 
was  put,  and  also  for  the  further  reason  that  assuming  there  was 
negligence  in  this  respect,  it  was  not  the  proximate  cause  of  the 
injury.  The  General  Term,  in  reversing  the  order  granting  a  new 
trial,  expressed  the  opinion  that  the  question  of  the  defendant's 
negligence  in  placing  the  plaintiff  upon  the  car  to  drive  the  horse, 
in  view  of  his  age  and  inexperience,  was  properly  submitted  to  the 
jury,  and  that  the  verdict  upon  that  ground  was  justified,  but  the 
court  also  held  that  the  verdict  could  stand  upon  another  ground, 
namely  the  negligence  of  the  driver  in  expelling  the  other  boys  from 
the  car  while  in  motion,  in  the  manner  disclosed  by  the  evidence. 

Whatever  ground  there  might  have  been  for  presenting  the  case 
in  this  aspect  to  the  jury,  the  verdict  did  not  proceed  upon  that  view. 
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This  aspect  of  the  case  was  not  presented  to  or  passed  upon  by  the 
jury.  They  were  not  permitted  to  consider  it  as  a  ground  of  their 
verdict,  because  the  case  was,  by  the  explicit  direction  of  the  judge, 
made  to  turn  upon  the  one  question  of  negligence  in  placing  the 
boy  on  the  platform  to  drive  the  horse.  The  verdict,  if  sustained  at 
all,  must  be  sustained  on  the  ground  upon  which  the  case  was  sub- 
mitted to  the  jury.  It  would  be  obviously  improper  to  sustain  it  on 
an  independent  ground  which  the  jury  were  not  permitted  to  con- 
sider. The  trial  judge,  after  the  conclusion  of  the  main  charge,  in 
response  to  a  request  made  by  the  defendant,  but  qualifying  it, 
charged  in  substance  that  if  tlie  jury  should  find  that  the  driver  was 
authorized  under  the  circumstances  to  employ  the  plaintiff  to  assist 
him,  and  that  he  was  of  sufficient  age  and  experience  to  make  it 
proper  for  the  driver  to  employ  him  and  place  him  in  the  position 
he  did,  the  plaintiff  was  a  co-employee  and  could  not  recover, 
although  the  driver  was  negligent  in  ordering  the  boys  to  leave  the 
car  while  in  motion.  The  judge  in  this,  as  in  the  main  charge, 
made  the  liability  to  depend  on  the  original  negligence  in  employing 
the  plaintiff  and  placing  him  on  the  rear  platform  to  drive  the  horse. 
The  counsel  for  the  defendant,  on  the  trial,  excepted  to  the  sub- 
mission to  the  jury  of  the  question  of  the  existence  of  an  emergency 
which  authorized  the  driver  to  procure  outside  assistance,  and  also 
to  the  submission  of  the  question  of  negligence  in  employing  the 
plaintiff  to  render  the  service  required.  The  judge  at  the  trial  and 
the  judge  at  General  Term  concurred  in  the  view  that  an  emergency 
existed  which  justified  the  driver  in  employing  assistance  to  escape 
from  the  dilemma  brought  about  by  the  meeting  of  the  cars.  It  is 
not  claimed  that  the  driver  had  any  general  authority  to  employ 
servants  for  the  defendant.  If  he  had  authority  to  employ  assistance 
under  the  circumstances  of  the  case,  it  was  an  authority  outside  of 
the  general  scope  of  his  employment.  Clearly  he  had  no  authority, 
express  or  implied,  to  call  upon  bystanders  to  assist  him  in  the 
discharge  of  any  service  which  he  himself  could  reasonably  perform. 
If  third  persons  undertook  upon  his  solicitation  and  for  his  con- 
venience to  assist  him  in  extricating  the  car  from  the  blockade,  when 
he  could  have  accomplished  the  work  himself,  no  authority  to  em- 
ploy assistance  could  be  implied.  Such  an  implication  could  only 
arise  when,  in  view  of  all  the  conditions,  the  driver  could  not  him- 
self without  assistance,  having  a  proper  regard  for  the  safety  of 
passengers  and  the  care  of  the  car,  have  undertaken  to  take  the  car 
back  to  the  switch.    It  is  obvious  that  the  driver  could  not  at  the 

same  time  have  managed  the  brake  and  driven  the  horse.    The 
ix — 41 
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driver  of  the  other  car  had  his  own  car  and  the  horse  to  look  after, 
and  it  does  not  appear  that  there  was  any  other  employee  of  the  com- 
pany in  the  vicinity  to  whom  the  driver  of  the  car  which  was  to  be 
moved  could  have  applied  for  assistance.  While  the  evidence  is  not 
very  direct  or  satisfactory  as  to  the  necessity  for  aid,  we  think  that 
question  was  properly  submitted  to  the  jury.  The  defendant  gave 
no  evidence  upon  the  point.  The  conduct  of  the  driver  indicates 
that,  in  his  opinion,  assistance  was  necessary,  and  the  jury  might 
reasonably  have  reached  the  conclusion  upon  the  evidence  before 
them,  in  the  absence  of  any  contradictory  evidence,  that  there  was 
an  emergency  which  gave  to  the  driver  authority  to  call  in  outside 
aid  on  the  occasion.  The  authority  of  a  servant  is  not  in  all  cases 
confined  to  the  rendering  of  personal  service.  In  every  business 
and  employment  there  are  exigencies  which  are  not  anticipated,  and 
which  require  a  servant  to  act,  in  the  absence  of  the  principal,  for  the 
immediate  protection  of  his  interests,  and  he  may  do  things  in  his 
interest  when  the  emergency  arises,  which  transcend  his  usual 
authority,  and  they  will  be  deemed  to  have  been  authorized. 

The  jury  having  found  that  such  an  emergency  existed  in  this 
case,  the  employment  of  the  plaintiff  to  drive  the  horse  was  the  act 
of  the  principal,  and  if  his  employment  in  this  service  directly  by  the 
principal  would  have  been  an  act  of  negligence,  his  employment  by 
the  driver,  acting  for  the  time  being  in  place  of  the  master,  was  a 
negligent  act  imputable  to  the  defendant.  The  service  which  the 
plaintiff  was  called  upon  to  render  was  unquestionably  intended  to 
be  a  gratuitous  service.  He  went  upon  the  car  in  compliance  with 
the  request  of  the  driver.  If  the  service  required  of  the  plaintiff  was 
a  dangerous  one  for  a  boy  of  his  age,  from  which  personal  injury 
to  him  might  reasonably  have  been  anticipated,  the  defendant  might 
justly  be  chargeable  if  injury  happened  which  was  the  natural  con- 
sequence of  the  employment.  The  plaintiff,  by  reason  of  his  youth 
and  inexperience,  might  not  appreciate  the  risk,  and  he  would  not 
be  held  to  the  exercise  of  the  same  discretion  and  judgment  in  enter- 
ing upon  the  service  as  would  be  required  of  an  adult.  The  question 
whether  a  child  is  sui  juris  generally  arises  in  actions  based  on  neg- 
ligence, and  where  contributory  negligence  either  of  the  child  or 
his  parents  is  relied  upon  as  a  defense.  The  plaintiff  was,  within  the 
authorities,  old  enough  to  exercise  some  degree  of  care.  But  ii 
such  a  boy  was  an  unfit  person  to  place  upon  the  platform  to  drive 
the  horse,  on  account  of  the  danger  of  injury  to  which  it  would 
expose  him,  it  would  be  for  the  jury  to  determine  whether  he  knew 
the  danger  or  was  chargeable  with  negligence  in  accepting  the  em- 
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plo3m)ent.  But  we  are  of  the  opinion  that  there  was  no  reasonable 
ground  upon  the  evidence  for  saying  that  the  rear  platform  of  the 
car  was  an  unsafe  place  to  place  the  boy,  or  that  there  was  any  negli- 
gence in  placing  him  upon  it  to  drive  the  horse.  The  platform  was 
three  feet  and  more  from  side  to  side,  and  was  separated  from  the 
horse  by  a  dash  or  guard.  If  a  man  or  boy  should  fall  from  the 
platform  when  the  car  was  in  motion,  he  would  be  in  danger  of  being 
injured  by  the  car,  the  platform  not  being  of  the  same  width  as  the 
track  upon  which  the  car  ran.  A  person  standing  on  the  platform 
might  fall  from  tripping,  or  from  being  jostled  by  persons  leaving 
the  car,  or  by  reason  of  some  obstruction  on  the  track  with  which 
the  car  might  come  in  contact,  or  from  other  causes  which  may  be 
easily  imagined.  But  the  plain  and  practical  question  in  this  case 
was,  whether  any  of  these  occurrences  ought  reasonably  to  have 
been  anticipated  as  likely  to  happen  if  the  boy  should  be  put  upon 
the  platform  to  drive  the  horse  back  to  the  switch.  We  perceive  no 
just  ground  for  charging  the  defendant  upon  such  an  hypothesis. 
It  was  in  no  sense  the  case  of  putting  a  child  at  work  upon  a  dan- 
gerous machine  without  instruction  and  warning.  The  plaintiff,  as 
his  evidence  indicated,  and  as  was  stated  to  the  jury,  was  a  bright, 
intelligent  lad,  living  on  the  street  traversed  by  the  defendant's  cars. 
He  was  directed  by  his  father  to  cut  the  ice  from  the  sidewalk,  and 
was  engaged  in  chopping  the  ice  when  he  was  requested  by  the 
driver  to  go  upon  the  platform  to  drive  the  horse.  The  horse,  so 
far  as  appears,  was  tractable,  and  when  he  started  to  drive  there  was 
no  apparent  reason  why  he  would  not  safely  perform  the  services 
required  of  him.  If  the  other  boys  had  not  got  upon  the  car  and 
commenced  swaying  it,  there  is  no  suggestion  that  any  injury  would 
have  happened.  It  resulted  from  an  unexpected  and  unanticipated 
conjunction  of  circumstances,  not  attending  the  ordinary  use  of  the 
platform.  The  fact  that  by  reason  of  the  irruption  of  the  boys,  and 
their  scurrying  to  get  off  the  car  upon  the  order  of  the  driver,  the 
plaintiff  lost  his  hold  upon  the  reins  and  he  was  jostled  off  the  car, 
does  not,  we  think,  prove  or  tend  to  prove  that  the  platform  was  an 
unsafe  place,  or  that  there  was  negligence  in  placing  the  plaintiff 
upon  it  to  drive  the  car,  and  this,  as  we  have  said,  is  the  negligence 
charged  and  upon  which  the  case  was  submitted  to  the  jury. 

Upon  the  case  as  presented  we  are  of  the  opinion  that  this  ques- 
tion of  negligence  was  improperly  submitted  to  the  jury  and  that 
the  order  and  judgment  of  the  General  Term  should  be  reversed 
and  the  order  of  the  Special  Term  granting  a  new  trial  should  be 
affirmed  with  costs  to  abide  the  event. 

All  concur,  except  HaighT,  J.,  not  sitting. 

Judgment  accordingly. 
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VAIL  V.  BROADWAY  RAILROAD  COMPANY 

OF   BROOKLYN. 

Court  of  Appeals^  New  York,  November^  ^^95* 

[Reported  in  147  N.  Y.  377.] 

STATUTE  RELATING  TO  PASSENGERS  ON  PLATFORMS  OF 
TRAINS  DOES  NOT  APPLY  TO  STREET  RAILROADS.— In 
an  action  to  recover  damages  for  injuries  sustained  by  a  passenger  while 
riding  upon  the  front  platform  of  a  street  car  it  was  held  that  §  46  of  the 
General  Railroad  Law  of  1850  (Laws  1850,  c.  140,  §  46)  referring  to  pas- 
sengers riding  on  platforms  of  cars,  does  not  apply  to  street  railroads, 
and  judgment  for  plaintiff,  who  was  injured  while  riding  on  platform  of 
street  car,  affirmed  (1). 

**AppBALfrom  judgment  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  entered  upon  an  order  made  November  27, 1893,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  defendant's  motion  for  a  new  trial. 

"This  action  was  brought  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  in  consequence  of  the  alleged  negli- 
gence of  the  defendant  company  in  the  operation  of  one  of  its  street 
cars  drawn  by  horses. 

"The  articles  of  association  of  the  defendant  company  stated  that 
the  organization  was  under  the  Act  of  April  2,  1850  (the  General 
Railroad  Law),  and  also  under  chapter  308  of  the  Laws  of  1858. 
Section  6  of  the  latter  Act  is  as  follows :  'It  shall  be  lawful  for  said 
Augustus  Ivins,  solely  or  with  his  associates,  to  organize  under  an 
Act  of  the  Legislature,  entitled  "An  Act  to  authorize  the  formation  of 
railroad  companies  and  to  regulate  the  same,"  passed  April  2, 1850, 
and,  in  the  event  of  such  organization,  all  the  provisions  of  said 
last-mentioned  Act,  except  the  number  of  persons  designated  in  the 
first  section  thereof,  shall  apply  to  the  said  grantee  and  his  asso- 
ciates, also  except  the  provision  of  section  27  of  said  Act.* 


1.  The  section  referred  to  (Laws 
1850,  c.  140,  §46),  is  as  follows: 

"In  case  any  passenger  on  any  rail- 
road shall  be  injured  while  on  the 
platform  of  a  car,  or  any  baggage, 
wood,  or  freight  car,  in  violation  of 
the  printed  regulations  of  the  com- 
pany, posted  up  at  the  time  in  a  con- 


spicuous place  inside  of  its  passen- 
ger cars  then  in  the  train,  such  com- 
pany shall  not  be  liable  for  the  injury; 
provided  said  company  at  the  time 
furnished  room  inside  its  passenger 
cars  sufficient  for  the  proper  accom- 
modation of  its  passengers." 
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"There  was  posted  in  the  car  on  which  the  accident  in  suit  hap- 
pened, the  following  notice:  'Passengers  are  not  allowed  to  ride  on 
the  front  platform  with  the  driver.  Any  passenger  breaking  this 
rule  does  so  at  his  own  risk/  Further  facts  appear  in  the  opinion." 
Judgment  affirmed. 

P9RCY  S.  Dudley,  for  appellant. 

Thomas  B.  Fsamsau^  (Isaac  M.  ELappbr,  with  him),  for  re- 
qxmdent. 

O'BrieB,  J. — The  plaintiflf  recovered  a  verdict  against  the  defend- 
ant for  his  damages  sustained  in  consequence  of  a  serious  personal 
injury  while  riding  in  one  of  the  defendant's  cars  as  a  passenger  on 
the  20th  oi  October,  1892.  It  is  conceded  that  there  was  evidence 
of  the  defendant's  negligence  in  the  case  sufficient  to  require  its 
submission  to  the  jury.  It  is  quite  clear  also  that  upon  the  question 
of  the  plaintiff's  negligence  contributing  to  the  injury,  so  far  as  that 
question  depends  upon  general  principles,  and  not  upon  special 
statutes,  the  case  was  one  for  the  jury.  The  plaintiff  was,  at  the 
time  of  the  accident,  riding  upon  the  front  platform  of  the  car, 
smoking  a  cigar,  which  he  had  when  entering  it  from  the  street. 

The  only  question  in  the  case  which  this  court  has  the  right  to 
review  is  whether  the  action  was  defeated  by  the  provisions  of  §  46 
of  the  General  Railroad  Law  of  1850.    (Laws  18B0,  c.  140,  §  46.) 

That  section  reads  as  follows:  "In  case  any  passenger  on  any 
railroad  shall  be  injured  while  on  the  platform  of  a  car,  or  any  bag- 
gage, wood  or  freight  car,  in  violation  of  the  printed  regulations  of 
the  company,  posted  up  at  the  time  in  a  conspicuous  place  inside  of 
its  passenger  cars  then  in  the  train,  such  company  shall  not  be  liable 
for  the  injury ;  provided  said  company  at  the  time  furnished  room 
inside  its  passenger  cars  sufficient  for  the  proper  accommodation  of 
the  passengers." 

The  fact  that  the  defendant  has  omitted  to  plead  this  statute  as  a 
defense  would  ordinarily  be  a  sufficient  answer  to  the  point.  When 
a  railroad  company  in  an  action  to  recover  damages  by  a  passenger, 
sustained  in  consequence  of  a  breach  of  the  duty  which  the  corpora- 
tion owes  to  him  as  such,  claims  immunity  under  some  provision  of 
a  statute  it  should  plead  all  the  facts  upon  which  the  immunity 
claimed  rests.  Weymouth  v,  Broadway  &  Seventh  Avenue  R.  Co., 
2  Misc.  Rep.  507;  s.  c,  142  N.  Y.  681.  But  as  this  question  was 
not  raised  at  the  trial,  we  prefer  to  dispose  of  the  objection  upon 
broader  grounds.  The  question  is  whether  this  statute  was  ever  in- 
tended to  have  any  application  to  a  street  railroad.  It  is  quite  cer- 
tain that  the  companies  themselves  have  not  so  regarded  it,  since  it 
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is  a  matter  of  common  knowledge  that  they  receive  passengers 
every  day  when  there  is  no  place  for  them  except  upon  the  platforms, 
and  have  for  years.  The  construction  which  such  corporations 
themselves  have  for  many  years  given  to  this  statute  should  not  be 
entirely  disregarded  when  seeking  for  its  true  meaning,  and  when 
urged  as  a  defense  by  one  of  the  companies  to  an  action  in  which  it 
admits  its  own  negligence.  It  may  be  conceded  that  the  general 
language  used  is  broad  enough  to  cover  the  case,  but  words  and 
language  must,  in  the  construction  of  a  statute,  always  yield  to  what 
appears  to  have  been  the  intention  of  the  lawmakers.  The  literal 
meaning  of  words  or  phrases  should  never  be  permitted  to  pervert 
the  purpose  of  the  law,  or  to  defeat  the  end  which  the  legislature 
had  in  view,  or  to  enlarge  the  operation  of  the  law  and  extend  it  to 
subjects  not  within  the  legislative  mind,  or  the  evils  intended  to  be 
remedied.  When  the  intention  of  the  law  can  be  ascertained  the 
courts  will  not  allow  this  intention  to  be  thwarted  or  perverted,  be- 
cause the  proper  words  were  not  used,  but  all  will  be  made  to  con- 
form to  reason  and  good  discretion.  (1  Kent,  462 ;  People  ex  rel., 
Jackson  v.  Potter,  47  N.  Y.  375.)  The  general  purpose  of  the  Act  of 
1850  was  to  provide  for  the  operation  of  steam  railroads.  It  is 
perfectly  manifest  and  has  always  been  conceded  that  many  of  its 
provisions  can  have  no  application  whatever  to  street  railroads.  In 
the  nature  of  things  a  provision  of  this  character,  intended  primarily 
to  prevent  accidents  and  injuries  to  passengers  on  trains  operated 
by  steam  and  running  at  a  high  rate  of  speed,  is  not  applicable  to  a 
street  railroad,  the  cars  of  which  are  drawn  through  city  streets  at 
the  rate  of  a  few  miles  per  hour.  The  danger  to  passengers  stand- 
ing upon  the  platform  of  steam  cars  when  in  motion  is  great  and 
obvious,  while  that  to  passengers  on  the  platform  of  street  cars  is 
almost  nothing,  as  is  fully  demonstrated  by  the  practice  of  the  gen- 
eral public  and  the  companies  themselves.  Moreover,  the  words 
employed  in  construing  the  section  indicate  quite  clearly  that  what 
the  legislature  had  in  mind  was  riding  on  the  platform  of  steam 
railroads.  The  section  speaks  of  "trains"  and  of  "baggage^  freight 
and  wood  cars,"  terms  which  can  have  no  application  to  the  defend- 
ant. The  notice  required  was  to  be  posted  in  the  cars  "then  in  the 
train,"  an  expression  which  never  was  in  popular  use  with  reference 
to  street  railroads.  The  use  of  the  words  "any  railroad"  cannot  be  per- 
mitted to  control  the  meaning  of  the  law,  in  view  of  the  notorious 
fact  that  at  the  time  of  its  enactment,  or  since,  there  is  not  the  slight- 
est reason  to  believe  that  the  legislature  apprehended  any  evil  or 
danger  from  riding  on  the  platform  of  street  cars.  To  hold  at  this  day 
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that  a  passenger  riding  on  the  platform  of  a  street  car,  under  the  cir- 
cumstances urged  by  defendant,  is  doing  so  at  his  own  risk,  because 
in  violation  of  the  statutes,  would  be  to  impose  upon  the  public  and 
the  railroads  themselves  duties  and  obligations  that  have  not  here- 
tofore been  generally  supposed  to  exist.  Such  a  construction  would 
unnecessarily  extend  the  operation  of  the  statute  to  cases  and  to  a 
state  of  things  manifestly  not  within  its  original  scope  or  purpose. 

We  do  not  think  that  the  incorporation  in  the  defendant's  charter 
of  all  the  provisions  of  the  General  Railroad  Law,  with  the  excep- 
tion of  two  sections  mentioned,  strengthens  the  defendant's  position. 
All  that  was  intended  by  that  was  that  such  portions  of  the  general 
law  as  were  applicable  to  street  railroads  should  become  a  part  of  the 
charter.  It  was  not  intended  by  reference  to  the  general  law  in  the 
Act  incorporating  the  defendant,  to  give  to  the  section  in  question 
any  other  or  broader  application  than  that  which  was  in  the  mind  of 
the  legislature  when  originally  enacting  it. 

The  law  can  mean  nothing  more  when  specifically  made  a  part  of 
the  defendant's  charter  than  it  does  as  it  appears  upon  the  statute 
book,  or  as  it  came  from  the  legislature  in  the  first  instance. 

It  appeared  that  one  of  the  rules  of  the  defendant  corporation,  in 
force  at  the  time  of  the  accident,  was  to  the  effect  that  "smoking  on 
the  closed  cars  is  prohibited  except  on  the  front  platform,"  It  might 
well  be  held,  we  think,  that  this  corporate  regulation  was  intended 
to  and  did  modify  the  notice  posted  in  the  car,  and  so  operated  as  a 
waiver  of  any  immunity  conferred  under  the  provisions  of  the  gen- 
eral law  referred  to.  The  true  construction  of  the  provision  of  the 
Act  of  1850  referred  to  was  sharply  involved  in  the  case  of  Butler  v. 
Glens  Falls,  etc.,  R.  R.  Co.,  17  N.  Y.  St.  R.  565,  and  from  the  dis- 
position of  the  case  afterwards  made  in  this  court  it  is  quite  evident 
that  it  was  held  that  it  did  not  apply  to  a  street  railroad.  121 
N.  Y.  112  (1). 

For  these  reasons  the  judgment  should  be  affirmed,  with  costs. 

1.    Butler  V.  Glens  Falls,  etc.,  R.  Co.,  121  N.  Y.  112,  is  reported  in  5 
Am.  Neg.  Cas.  321,  825. 
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GRAHAM   V.    MANHATTAN   RAILWAY 

COMPANY. 

Court  of  Appeals^  New  York^  Aprils  i8^. 

[Reported  in  149  N.  Y.  336.] 

INJURY  ON  OVERCROWDED  CAR  PLATFORM  OF  ELEVATED 
RAILROAD  TRAIN— UNCLOSED  GATE— CONTRIBUTORY 
NEGLIGENCE. — Where  the  evidence  showed  that  when  an  elevated 
railroad  train  that  was  so  crowded  that  the  gate  on  the  platform  of  the 
car  could  not  be  closed,  stopped  at  a  station  and  the  plaintiff  was  told 
by  the  guard  to  hurry  up  and  get  on  if  he  was  going,  and  the  plaintiff  got 
on,  but  owing  to  the  crowd  could  not  get  any  further  than  the  platform, 
and  when  the  train  stopped  at  another  station  the  plaintiff  stepped  off 
the  car  to  allow  another  passenger  to  alight  and  then  returned  to  his 
position  on  the  car,  and  when  the  train  was  going  around  a  curve  there 
was  a  surging  movement  among  the  passengers,  caused  by  the  guard 
attempting  to  strike  an  intoxicated  passenger,  and  the  plaintiff,  to  save 
himself  from  falling  from  the  car,  attempted  to  take  hold  of  the  iron 
railing  on  the  car,  and  his  arm  was  caught  between  that  railing  and  the 
one  on  the  car  in  the  rear,  as  the  two  cars  came  nearly  together  on 
rounding  the  curve,  and  was  broken,  there  was  evidence  of  negligence 
on  the  part  of  the  company  in  not  furnishing  the  plaintiff  a  safe  place 
to  ride,  and  also  in  not  keeping  the  gate  closed  while  the  car  was  in 
motion,  as  required  by  statute,  and  in  the  action  of  the  guard,  which 
should  have  been  submitted  to  the  jury,  and  the  fact  that  the  plaintiff  left 
the  train  momentarily  to  allow  another  passenger  to  alight  did  not  change 
the  relation  of  carrier  and  passenger,  nor  render  him  guilty  of  contribu- 
tory negligence,  as  matter  of  law,  in  returning  to  the  car  platform,  al- 
though he  knew  his  position  there  to  be  dangerous. 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  entered  June 
6, 1894,  upon  an  order  made  at  the  May  Term,  1894,  which  affirmed 
a  judgment  in  favor  of  defendant  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  directing  the  dismissal  of  the  complaint,  and 
also  affirmed  an  order  denying  a  motion  to  set  aside  the  direction 
and  for  a  new  trial.  The  facts  appear  in  the  opinion.  Judgment 
reversed. 

Gii^BBRT  D.  Lamb,  for  appellant. 

Kdwa&d  B.  Thomas,  for  respondent. 

Martin,  J.  —  On  November  19,  1892,  the  plaintiff  was  injured 
while  a  passenger  upon  one  of  the  defendant's  trains.  Early  in  the 
evening  of  that  day  he  went  to  the  defendant's  station  at  Fifty-ninth 
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street,  purchased  a  ticket  and  passed  to  the  platform  for  the  purpose 
of  boarding  an  approaching  train.  When  the  train  reached  the 
station  the  platforms  of  the  cars  were  crowded  with  passengers. 
One  of  the  g^rds  employed  upon  the  train,  who  saw  the  plaintiff 
standing  at  the  station,  said :  "Hurry  up,  get  on  if  you  are  going ; 
get  on,  we  cannot  wait  all  night."  In  compliance  with  that  sugges- 
tion the  plaintiff  boarded  the  train  and  it  started.  Owing  to  the 
crowded  condition  of  its  platform  the  gate  upon  the  car  was  not 
closed  at  any  time  before  the  accident.  The  plaintiff  was  required 
to  remain  upon  the  platform,  as  the  crowd  in  the  car  prevented  his 
occupying  any  other  position. 

At  the  corner  of  Fifty-third  street  and  Ninth  avenue  the  defend- 
ant's road  curves  to  the  east,  and  at  the  junction  of  Fifty-third  street 
and  Eighth  avenue  there  is  a  station  where  the  train  stopped,  and 
the  plaintiff  stepped  to  the  platform  to  enable  a  passenger  to  get  off, 
after  which  he  immediately  returned  to  his  former  position  on  the 
car.  The  streets  are  nearly  at  right  angles  at  the  comer  of  Fifty- 
third  street  and  Sixth  avenue,  and  the  railroad  turns  south  on  a 
short  and  sharp  curve  into  Sixth  avenue.  At  that  point  the  guard, 
whose  position  was  between  the  car  upon  which  the  plaintiff  was 
riding  and  the  one  in  the  rear,  had  a  quarrel  with  one  of  the  passen- 
gers who  was  intoxicated,  and  struck  at  him,  the  effect  of  which  was 
to  cause  a  movement  of  the  crown  upon  the  platform  of  the  car  that 
tended  to  crowd  the  plaintiff  from  the  train,  whereupon  he  made  a 
quick,  involuntary  movement  with  his  left  hand  to  grasp  the  railing 
behind  him.  At  that  moment  his  arm  was  caught  between  the  iron 
railings  of  the  car  upon  which  he  was  riding  and  the  one  imme- 
diately in  the  rear  as  they  came  nearly  together  in  rounding  this 
curve.  The  plaintiff's  arm  was  broken,  and  he  sustained  injuries  of 
a  somewhat  serious  character. 

Before  the  injury  the  plaintiff  had  no  knowledge  that  any  danger 
was  to  be  apprehended  from  the  proximity  of  these  railings  when 
the  train  was  making  the  curve  at  this  point  in  the  defendant's  road, 
nor  was  he  informed  by  any  of  the  defendant's  employees  of  such 
danger.  Upon  his  cross-examination  he,  however,  testified  that 
when  he  returned  to  the  car  he  knew  the  position  upon  the  crowded 
platform  was  dangerous.  It  is  manifest,  therefore,  that  the  plaintiff 
at  that  time  recognized  his  peril  so  far  as  it  arose  from  a  crowded 
condition  of  the  car  and  platform,  but  had  no  reason  to  apprehend 
any  danger  of  the  character  of  that  which  was  the  immediate  cause 
of  his  injury. 

The  action  was  for  negligence.    Upon  the  trial  the  plaintiff  was 
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nonsuited.  The  motion  was  based  upon  the  ground  that  he  had  not 
established  a  cause  of  action,  in  that  he  had  failed  to  prove  negli- 
gence upon  the  part  of  the  defendant  and  absence  of  negligence 
upon  his  own  part.  To  this  ruling  the  plaintiff  duly  excepted. 
Upon  appeal  to  the  General  Term  the  judgment  was  affirmed,  upon 
the  ground  that  the  plaintiff  was  guilty  of  contributory  negligence 
in  returning  to  the  car  after  he  had  alighted  at  the  station  at  Fifty- 
third  street  and  Eighth  avenue. 

Thus  the  question  is  presented  whether  the  evidence  and  any 
proper  inferences  that  might  have  been  drawn  from  it  were  sufficient 
to  justify  the  court  in  submitting  the  questions  of  the  defendant's 
negligence  and  the  plaintiff's  freedom  from  contributory  negligence 
to  the  jury  for  its  determination.  If  the  proof  was  such  as  to  author- 
ize the  court  to  hold,  as  a  matter  of  law,  either  that  the  defendant 
was  free  from  negligence  or  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  then  the  judgment  must  be  affirmed. 

The  stopping  of  the  train  at  Fifty-ninth  street  was  an  invitation  to 
the  plaintiff  to  take  passage  thereon.  There  was  also  an  express 
invitation  by  one  of  the  defendant's  employees.  The  defendant  was, 
therefore,  bound  to  furnish  the  plaintiff  a  safe  place  to  ride.  Proof 
of  the  omission  to  do  so  was  evidence  tending  to  show  the  defend- 
ant's negligence.  Werle  v.  L.  I.  R.  R.  Co.,  98  N.  Y.  650  (1). 
Again,  the  defendant's  disregard  of  the  statute  which  required  gates 
upon  every  passenger  car  used  upon  its  elevated  railroad,  and  that 
they  should  be  kept  closed  while  the  car  was  in  motion,  was  also 
evidence  of  its  negligence.  Knupfle  v,  Knickerbocker  Ice  Co.,  84 
N.  Y.  488 ;  McRickard  v.  Flint,  114  N.  Y.  222,  226.  Moreover,  the 
action  of  the  defendant's  servant  in  so  conducting  himself  as  to 
cause  the  crowd  upon  the  platform  to  sway  and  jostle  the  plaintiff 
to  an  extent  that  induced  him  to  seize  the  rail  to  retain  his  position 
on  the  car,  was  also  evidence  tending  to  show  negligence  in  the  de- 
fendant. The  exposure  of  a  passenger  to  danger,  which  the  exer- 
cise of  a  reasonable  foresight  would  have  anticipated  and  due  care 
avoided,  is  negligence  on  the  part  of  a  carrier,  and  whether  the  over- 
crowding of  cars  is  negligence  is  a  question  of  fact.  Lehr  v,  S.  & 
H.  P.  R.  R.  Co.,  118  N.  Y.  556  (2).  The  evidence  in  this  case  was 
clearly  sufficient  to  require  the  submission  to  the  jury  of  the  ques- 
tion of  the  defendant's  negligence. 

The  respondent,  however,  urges  that  the  plaintiff  was  guilty  of 

1.    Reported  in  this  volume,  page         2.    Reported  in  this  volume,  page 
629,  ante,  686,  ante. 
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contributory  negligence,  as  a  matter  of  law,  and  upon  that  ground 
it  seeks  to  uphold  the  judgment.  This  contention  is  based  upon  the 
plaintiff's  evidence  to  the  effect  that  the  car  and  platform  were 
crowaed  when  he  first  boarded  the  train  and  that  he  knew  it  was  a 
bad  place  to  ride,  and  thought  it  was  dangerous  when  he  got  on  at 
the  Eighth  avenue  station.  The  plaintiff,  by  momentarily  stepping 
to  the  platform  to  permit  another  to  alight,  did  not  change  his 
relation  as  a  passenger  upon  that  train,  nor  did  his  return  render  him 
guilty  of  contributory  negligence  as  a  matter  ol  law.  In  Willis  v. 
Long  Island  R.  R.  Co.,  84  N.  Y.  670,  683  (1),  it  was  held  that  a 
passenger  was  not  to  be  deemed  guilty  of  negligence  for  standing 
upon  a  platform  of  car  in  motion,  where  there  were  no  vacant 
seats  in  the  car.  In  that  case  it  was  said :  ''As  the  defendant  in 
the  present  case  neglected  that  duty  (to  furnish  proper  scats  inside 
its  cars),  and  the  plaintiff  rode  on  the  platform  because  the  company 
did  not  provide  him  with  suitable  and  reasonable  accommodation 
within  the  cars,  the  circumstance  of  his  being  in  that  position  when 
he  was  injured  does  not  relieve  the  defendant  from  liability."  See 
also,  Ginna  v.  Second  Ave.  R.  R.  Co.,  67  N.  Y.  596;  Nolan  v. 
Brooklyn  City  &  Newtown  R.  R.  Co.,  87  N.  Y.  63  (2),  and  Merwin 
i\  Manhattan  Railway  Co.,  48  Hun,  608  (3).  The  case  last  cited  was 
an  action  in  many  respects  similar  to  this,  and,  on  the  argument  of 
the  appeal,  it  was  urged  that  a  verdict  should  have  been  directed  for 
the  defendant  upon  the  ground  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  boarding  a  car,  when  it  was  perfectly  obvious 
that  he  would  have  to  stand  upon  the  platform.  It  was,  however, 
held,  that  even  if  it  was  obvious  to  the  decedent  that  he  would  not 
be  able  to  find  a  place  inside  of  the  car,  yet,  the  defendant  by  taking 
him  upon  the  train  for  the  purpose  of  transporting  him  as  a  passen- 
ger upon  the  platform,  was  bound  to  exercise  a  high  degree  of  care 
to  make  the  platform  safe  for  his  occupation,  and  he  was  entitled 
to  assume  that  it  would.  This  case  was  subsequently  affirmed  by 
the  Court  of  Appeals,  118  N.  Y.  659.  The  cases  cited  tend  to  sustain 
the  doctrine  that  the  plaintiff  by  boarding  the  defendant's  train, 
although  the  car  and  platform  were  crowded,  was  not,  as  a  matter 
of  law,  guilty  of  contributory  negligence.  We  think  the  question 
of  contributory  negligence  should  have  been  submitted  to  the  jury, 
especially  in  view  of  the  fact  that  by  the  action  of  an  employee  of  the 

1.  Sec  note  of  this  case  on  page     aiid'624,  ante, 

617,  anU.  8.    Merwin  v,  Manhattan  R'y  Co., 

2.  The  Ginna  and  Nolan  cases  are     48  Hun,  608,  is  reported  in  5  Am. 
reported  in  this  volume,  pages  628       Neg.  Cas.  441. 
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defendant  in  quarreling  with  and  striking  at  a  passenger,  an  unusual 
movement  by  the  crowd  was  occasioned  which  naturally  induced  the 
act  of  the  plaintiff  that  resulted  in  his  injury.  Even  if  the  plaintiff 
assumed  the  ordinary  risk  which  attended  riding  upon  the  platform, 
he  had  a  right  to  assume  that  the  defendant's  servants  would  cause 
no  unusual  disturbance  of  the  crowd,  and  that  the  cars  were  so  con- 
structed as  not  to  render  his  position  dangerous  from  their  prox- 
imity to  each  other  in  passing  over  any  portion  of  the  road,  or  at 
least  if  such  danger  existed  that  he  would  be  apprised  of  it. 

These  considerations  lead  to  the  conclusion  that  the  question  of 
the  defendant's  negligence  and  the  plaintiff's  freedom  from  contrib- 
utory negligence  were  questions  of  fact  which  should  have  been 
submitted  to  the  jury,  and  that  the  court  erred  in  granting  the 
defendant's  motion  for  a  nonsuit. 

For  this  error  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

O'Bribn,  Haight and  Vann,  J. J.,  concur;  Andrews,  Ch.  J., 
Gray  and  Barixett,  JJ.,  dissent. 

Judgment  and  order  reversed. 

FALLING  FROM  FRONT  PLATFORM  OF  STREET  CAR 
—CONTRIBUTORY  NEGLIGENCE.— In  Bradley,  Adm'r,  v. 
Second  Avenue  Railroad  Co.,  90  Hun,  419  (1895),  the  facts  of  the 
case  are  stated  by  ParkbRi  J.,  as  follows:  "On  the  evening  of 
January  28,  1895,  plaintiff's  intestate  boarded  one  of  defendant's 
cars  on  Second  avenue,  near  Twenty-seventh  street.  Although 
there  was  ample  room  for  him  on  the  inside  of  the  car,  he  went  out 
on  the  front  platform,  and  there  remained  standing  until  the  car 
reached  Sixty-third  street,  when  he  fell  off,  was  run  over,  and  re- 
ceived such  injuries  that  he  died  about  a  week  later.  The  theory  of 
the  plaintiff  upon  the  trial  was  that  the  defendant  was  guilty  of 
negligence  causing  the  injury,  in  that  the  driver,  without  necessity 
for  it,  so  suddenly  applied  the  brake  as  to  cause  the  car  to  give  a 
violent  jerk,  which  had  the  effect  of  hurling  plaintiff's  intestate  over 
the  dashboard.  The  only  evidence  in  support  of  this  position  was 
given  by  the  witness  Carroll,  who  testified  that  he  was  riding  in  the 
car,  and  that,  'just  about  Sixty-third  street,  this  here  driver,  it  was 
just  as  if  he  put  the  brake  on,  and  then  he  let  the  brake  out,  and  the 
car  gave  a  good  jerk, — ^what  I  would  could  call  a  good  one,  an)rway ; 
and  after  that  I  seen  this  man  going  over  the  dashboard.  I  seen 
him  myself.'  While  the  witness  says  he  saw  the  intestate  going 
over  the  dashboard,  he  does  not  testify  that  he  saw  the  driver  apply 
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the  brake,  but  asserts,  instead,  that  the  jerk  which  he  experienced 
seemed  to  him  as  if  the  driver  had  put  the  brake  on,  and  then  let 
it  off.  Again  he  describes  the  jerk  in  the  following  language :  'It 
was  just  as  if  there  was  a  rock  or  something  on  the  car  track,  or  any- 
thing like  that/  We  do  not  think  this  evidence  was  sufficient  to 
authorize  the  jury  to  find  that  the  defendant's  servant  was  guilty  of 
negligence  in  applying  the  brake  so  suddenly  and  sharply  as  to 
cause  plaintiff's  intestate  to  be  hurled  from  his  position  on  the 
platform. 

"We  are  also  of  the  opinion  that  the  plaintiff  failed  to  sustain  the 
burden  resting  upon  him,  of  proving  that  plaintiff's  intestate  was 
free  from  contributory  negligence,  within  the  principle  established 
in  the  following  cases :  Clark  v.  Railroad  Co.,  36  N.  Y.  135 ;  Hayes 
V.  Railroad  Co.,  97  N.  Y.  259 ;  Connolly  v.  Knickerbocker  Ice  Co., 
U4  N.  Y.  108 ;  Coleman  v.  Second  Ave.  R.  R.  Co.,  114  N.  Y.  612 ; 
Cassidy  v,  Atlantic  Ave.  R.  R.  Co.,  9  Misc.  Rep.  275.  This  is  not  a 
case  where  plaintiff's  intestate,  by  reason  of  the  crowding  of  the  car, 
was  obliged  to  go  upon  the  front  platform.  On  the  contrary,  it  con- 
clusively appears  that  there  was  plenty  of  room  on  the  inside  of  the 
car.  No  one  was  standing  up  in  the  car,  and  he  could  have  had  a 
seat,  had  he  chosen  to  take  one.  Instead,  he  passed  out  upon  the 
front  platform, — a  place  obviously  more  dangerous  at  any  time  than 
the  inside  of  the  car,  but  especially  so  on  this  occasion,  in  view  of  the 
slippery  condition  of  the  tracks,  the  storm,  and  the  darkness,  which 
made  it  probable  that  sudden  stoppages  of  the  car  would  occur.  It 
was  a  cold  night,  the  thermometer  being  only  twenty  degrees  above 
zero ;  the  tracks  were  icy  and  slippery ;  and  it  was  snowing  steadily 
during  all  of  the  time  that  he  was  upon  the  car.  To  the  situation 
we  have  described,  the  language  of  the  court  in  Coleman  v.  Railroad 
Co.,  supra,  applies : 

"  'The  seats  in  railroad  cars  are  provided  for  the  passengers  to 
occupy.  If,  without  reasonable  cause,  they  leave  the  car,  or  place 
themselves  on  the  outside  of  it,  when  in  motion,  they  assume  the 
hazards  of  so  doing.' 

"But  in  that  case  the  plaintiff  offered  as  an  excuse  that  the  seat 
which  he  occupied  became  so  crowded  as  to  render  it  uncomfortable 
for  him  to  remain  in  it,  and  so  he  stepped  down  upon  the  step,  which 
ran  lengthwise  of  the  car,  for  the  purpose  of  going  forward  to  take 
another  seat,  and  while  doing  so  was  injured,  and  it  was  held  that 
from  this  evidence  the  conclusion  was  permitted  that  he  had  reason- 
able cause  for  leaving  his  seat  to  obtain  another.  And,  continued 
the  court,  'it  is  upon  that  assumption  that  he  may  be  relieved  from 
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the  charge  of  contributory  negligence/  If  in  this  case  the  car  had 
been  crowded  so  that  it  became  necessary  for  plaintiff's  intestate  to 
go  upon  the  platform,  there  would  have  been  permitted  an  excuse 
which  would  have  made  it  a  question  for  the  jury  whether  he  was 
free  from  contributory  negligence.  But  the  facts  show  no  excuse 
whatever.  He  left  an  absolutely  safe  place  to  go  into  one  more 
hazardous  at  all  times,  but  especially  so  on  the  occasion  in  question. 
And  it  was  necessary  for  plaintiff  to  prove  something  more  than  this 
act  of  carelessness  in  order  to  authorize  a  jury  to  find  that  the  plain- 
tiff had  sustained  the  burden  resting  upon  him,  of  showing  that  he 
was  free  from  contributory  negligence.  The  judgment  should  be 
reversed,  with  costs  to  the  appellant  to  abide  the  event."  Judgment 
reversed.  Payson  Mbrriu,  appeared  for  appellants ;  Sumnbr  B. 
Stii«es,  for  respondent. 

On  a  subsequent  trial  of  this  case  judgment  for  plaintiff  was  re- 
versed.   34  App.  Div.  284  (1898). 

NoTB  OP  New  York  Casbs  Rbi^ating  to  Pbrsons  Injusbd  on 
PM.TFORMS  OP  Trains  and  Strbkt  Cars. 

Among  other  actions  relating  to  Accidents  on  Platforms  of  Trains^ 
etc.,  are  the  following  : 

In  CiARK  V.  Eighth  Avhnub  R.  R.  Co.,  36  N.  Y.  135  (1867), 
judgment  for  plaintiff  for  $460  affirmed,  in  action  for  damages  for 
injury  sustained  while  riding  on  front  platform  of  street  car,  by  com- 
ing in  contact  with  horse  and  cart  and  being  thrown  from  platform. 
Plaintiff  was  not  negligent  in  riding  upon  platform  where  it  was 
shown  that  he  was  there  with  consent  of  conductor.  (Affirming  32 
Barb.  657.) 

In  Coi^MAN  V,  Second  Avbnub  R.  R.  Co.,  114  N.  Y.  609 
(1889),  judgment  for  plaintiff  for  $981  reversed,  where  it  appeared 
that  plaintiff  in  changing  his  seat  in  open  street  car  walked  along 
side  step  of  car,  and  in  doing  so  came  in  contact  with  elevated  rail- 
road pillar  and  was  injured,  it  being  held  that  he  was  guilty  of  con- 
tributory negligence. 

In  Craighead  v.  Broori<yn  City  R.  R.  Co.,  123  N.  Y.  891 

(1890),  judgment  for  plaintiff  for  $1,000  was  reversed,  where  plain- 
tiff, while  standing  on  outside  step  of  open  street  car,  was  struck 
by  car  coming  in  opposite  direction  on  other  track.  Held,  that 
defendant  was  not  bound  to  so  construct  its  tracks  that  it  would  be 
impossible  for  a  passenger  to  reach  another  car  while  he  was  stand- 
ing on  the  outside  of  an  open  one.  Neither  was  it  negligence  on 
conductor's  part  in  failing  to  prevent  plaintiff  from  going  on  the 
step  or  in  failing  to  warn  him  of  any  possible  danger  which  might 
arise  therefrom. 
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In  ScHRBiNBR  V.  Nbw  Yore  Cbntral  &  Hudson  Rivbr 
R.  R.  Co.,  42  N.  Y.  Supp.  163  (1896),  plaintiflF,  a  boy  about  eleven 
years  old,  was  on  the  platform  of  a  car  on  defendant's  train  as  the 
train  entered  the  station,  when  a  sudden  stoppage  of  the  train  threw 
him  off  the  platform.  Judgment  for  plaintiff  afHrmed.  On  the 
question  of  contributory  negligence  the  court  (per  Rumsby,  J.,) 
said :  The  jury  "might  have  found  from  the  evidence  that  the  plain- 
tiff took  his  seat  in  the  car,  and  there  remained  until  the  car  had 
entered  the  station ;  that  he  did  not  arise  from  his  seat  until  adult 
passengers  had  done  so,  and  had  started  to  go  upon  the  platform, 
in  anticipation  of  the  stoppage  of  the  train ;  and  that  he  followed  the 
adult  passengers  out  upon  the  platform,  and  stood  there,  awaiting 
the  time  when  he  might  safely  get  off  the  car.  As  everyone  knoSvs, 
such  a  movement  of  passengers  always  occurs  just  after  the  train 
has  drawn  into  the  station;  and  it  cannot  be  said,  as  a  matter  of 
law,  that  a  boy  of  that  age  was  guilty  of  contributory  negligence  in 
doing  that  thing  which  is  the  custom  of  many  passengers,  and  which 
he  himself  saw  was  done  by  adult  passengers  under  the  same  circum- 
stances. However  negligent  it  might  be  for  an  adult  person  to 
stand  upon  the  platform  of  a  moving  train,  although  within  the 
walls  of  the  station,  it  cannot,  we  think,  as  a  matter  of  law,  be  said 
to  be  negligence  on  the  part  of  a  boy  of  this  age  to  do  it,  when,  in 
doing  so,  he  merely  followed  the  lead  of  grown  persons  who  did  the 
same  thing.  Such  was  the  view  taken  by  the  learned  judge  at  the 
circuit,  and  such,  we  think,  was  a  proper  view  for  him  to  take." 

In  Garbaczbwski  v.  Third  Avb.  R.  R.  Co.,  39  N.  Y.  Supp.  33 
(App.  Div.  1896),  judgment  for  plaintiff  was  affirmed,  in  action  for 
damages  for  injuries  sustained  by  being  thrown  from  platform  of 
defendant's  street  car  in  consequence  of  a  jolt  or  lurch  occasioned 
by  a  defectively  constructed  curve.  The  car  was  an  open  one,  and 
when  plaintiff  got  on,  he  stood  for  a  moment  on  the  platform  getting 
his  fare  ready  for  the  conductor,  and  while  there  the  jolt  occurred 
which  threw  him  off  the  car. 

In  SiAS  and  Baun,  Admr's,  v,  Rochbstbr  R.  R.  Co.,  92  Hun, 
140  (1895),  plaintiff's  intestate,  while  standing  on  the  platform  of  an 
electric  street  car,  was  struck  on  the  head  by  a  tree  adjacent  to  the 
railroad  track,  from  which  injuries  he  subsequently  died.  From  the 
facts  it  appeared  that  the  intestate  left  his  seat  in  the  car,  and  while 
on  the  platform  put  his  head  beyond  the  side  of  the  car  and  came  in 
contact  with  the  tree.  Hardin,  P.  J.,  was  of  opinion  that  the  intes- 
tate was  guilty  of  contributory  negligence  and  that  judgment  of 
nonsuit  should  be  affirmed,  but  his  associates  being  of  opinion  that 
the  questions  of  negligence  and  contributory  negligence  should  be 
submitted  to  a  jury,  judgment  was  reversed  and  new  trial  ordered. 
(The  court  reviewed  many  authorities,  among  them  Nolan  v.  Brook- 
lyn City  &  N.  R.  R.  Co.,  87  N.  Y.  63 ;  Goodrich  v,  Penn.  &  N.  Y. 
Central  R.  R.  Co.,  29  Hun,  50;  Werle  v.  Long  Island  R.  R.  Co., 
98  N.  Y.  650;  Ginna  v.  Second  Avenue  R.  R.  Co.,  67  N.  Y.  596; 
Willis  V.  Long  Island  R.  R.  Co.,  34  N.  Y.  670 ;  Francis  v.  N.  Y. 
Steam  Co.,  114N.Y.  380;  Webster  z;.  R.,W,&O.R.  Co.,40Hun,161; 
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Vail  V.  Broadway  R*y  Co.,  6  Misc.  Rep.  20 ;  Gibson  v.  Erie  R'y  Co., 
63  N.  Y.  454;  Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  138;  Hol- 
brook  V.  Utica  &  S.  R.  R.  Co.,  12  N.  Y.  244 ;  Wheeler  r.  Watertown 
St.  R'y  Co.,  77  Hun,  611 ;  affirmed  in  145  N.  Y.  639 ;  the  majority 
of  which  cases  are  reported  in  this  volume.) 

In  Francisco  v.  Troy  &  Lansingburgh  R.  R.  Co.,  78  Hun, 
13  (1894),  judgment  for  plaintiff  was  reversed,  in  action  for  damages 
for  injuries  sustained  while  riding  on  the  platform  of  a  street  car,  as 
the  car  was  rounding  a  curve.  It  appeared  that  there  was  room  for 
the  plaintiff  inside  the  car.  The  rate  of  speed  being  one  of  the  prin- 
cipal grounds  of  negligence  charged,  it  was  error  to  admit  evidence 
of  witness  not  competent  to  form  an  opinion  on  that  point. 

In  McGrath,  Adm'r,  v,  Brooklyn,  Qukbns  County  &  Sub- 
urban R.  R.  Co.,  68  N.  Y.  State  Rep.  444  (Supreme  Court,  1896), 
plaintiff's  son  was  killed  while  a  passenger  on  defendant's  electric 
car,  owing  to  being  shaken  off  the  step  of  the  car,  by  the  jolting  of 
the  car.  The  car  was  crowded  and  the  deceased  was  compelled  to 
ride  on  the  step  of  the  car,  being  invited  to  do  so  by  the  persons  in 
charge  of  the  car.  Judgment  for  plaintiff  affirmed,  the  court  holding 
that,  under  the  circumstances,  the  deceased  was  not  guilty  of  con- 
tributory negligence  in  riding  on  the  step  of  the  car. 

In  Murphy  v.  Ninth  Avbnus  R.  R.  Co.,  58  N.  Y.  State  Rep. 
140  (N.  Y.  Superior  Court,  1893),  judgment  for  plaintiff  was  re- 
versed in  action  for  damages  for  injuries  sustained  by  passenger, 
who,  on  boarding  open  street  car  on  the  easterly  side,  crossed  over 
to  the  westerly  side  of  the  car,  and,  while  so  doing,  he  collided  with 
an  elevated  railroad  column  and  was  knocked  off  the  car.  There 
was  no  claim  as  to  sudden  jolt  or  jar  of  the  car.  Held,  defendant 
not  liable.    Affirmed  149  N.  Y.  609. 

The  case  of  Vroman  v.  Houston,  West  Street  &  Pavonia 
Ferry  R.  R.  Co.,  7  Misc.  Rep.  234  (N.  Y.  City  Court,  1894),  re- 
sembles the  Murphy  case  (supra),  and  was  decided  by  the  rule 
governing  that  case.  Plaintiff  was  passing  along  the  side  step  of  an 
open  summer  car,  when  his  head  came  in  contact  with  an  elevated 
railroad  column  and  was  badly  injured.  Judgment  of  nonsuit 
affirmed.  (Affirmed  in  7  Misc.  Rep.  745.) 

In  NoRRis  V.  Brooklyn  City  R.  R.  Co.,  4  Misc.  Rep.  294 
(Brooklyn  City  Court,  1893),  judgment  for  plaintiff  was  affirmed  in 
action  for  damages  for  injuries  sustained  by  reason  of  the  breaking 
of  the  rear  platform  of  defendant's  street  car  on  which  plaintiff  was 
riding,  the  car  being  overcrowded,  plaintiff  being  thrown  to  the 
ground.    (Affirmed  in  143  N.  Y.  666.) 

In  Littman  v.  Dry  Dock,  East  Broadway  &  Battery 
R.  R.  Co.,  55  N.  Y.  State  Rep.  514  (N.  Y.  City  Court,  1893),  judg- 
ment of  nonsuit  was  affirmed,  where  plaintiff  while  riding  on  the 
step  platform  of  an  open  summer  car,  was  struck  by  a  truck  stand- 
ing in  the  street.  It  was  shown  that  plaintiff  saw  the  truck  before 
boarding  the  car,  but  it  was  not  seen  by  driver  or  conductor.  Held, 
that  plaintiff  was  careless  in  not  avoiding  the  danger. 
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For  other  cases  relating  to  Persons  injured  on  Platforms  of  Trains, 
etc.,  see  the  cases  in  Note  of  New  York  cases  on  Persons  on  Cars 
Struck  by  Falling  Objects,  or  Obstructions  on  Tracks,  page  663, 
post. 


PIPER  V.  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY. 

Supreme  Courts  New  Yark^  Second  Department^  February  Term,  18^4. 

[Reported  in  76  Hun,  44.] 

FALLING  FROM  REAR  DOOR  OF  SLEEPING  CAR— ERRO- 
NEOUS NONSUIT.— Where  plaintiflF  was  awakened  by  the  porter  of 
a  sleeping  car  as  defendant's  train  was  approaching  the  city,  and  in  going 
to  the  washroom,  which  was  dark,  he  felt  for  the  door  of  the  closet,  and 
grasping  a  knob  of  a  door,  which  proved  to  be  the  rear  door  of  the  car, 
he  fell  through  the  door  from  the  train  and  was  injured,  the  question  of 
negligence  should  have  been  submitted  to  the  jury,  and  it  was  error  to 
nonsuit 

Appeai«  by  plaintiff  Elwin  S.  Piper,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  County  of  Kings,  on  the  28th  day  of  June,  1893, 
dismissing  the  plaintiff's  complaint,  and  for  costs,  upon  the  verdict 
of  a  jury  rendered  by  direction  of  the  court  after  a  trial  at  the  Kings 
County  Circuit,  and  also  from  an  order  made  on  the  22nd  day  of 
June,  1893,  and  entered  in  said  clerk's  office  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes.    Judgment  reversed 

Jos.  A.  Burr,  Jr.,  for  appellant. 

Thorndikb  Saundbrs  and  Edwin  D.  Worcbstbr,  Jr.i  for  re- 
spondent. 

Cullen,  J.  —  This  is  an  appeal  from  a  judgment  for  the  defendant 
upon  a  verdict  at  circuit  directed  by  the  court. 

The  plaintiff,  on  an  evening  in  January,  took  a  sleeping  car  at 
Albany,  bound  for  New  York,  where  the  train  was  to  arri/e  at  6:30 
in  the  morning.  His  testimony  was  to*  the  effect  that  on  the  ap- 
proach of  the  train  to  the  city,  about  six  o'clock,  he  was  awakened 
by  the  porter ;  that,  partially  dressed,  he  started  for  the  washroom, 
which  he  found  wholly  dark ;  that,  to  comply  with  a  call  of  nature, 
he  felt  for  the  water-closet,  the  location  of  which  he  knew,  having 
been  there  the  night  before ;  that  he  grasped  for  the  knob,  and  found 
one  which  he  supposed  to  be  that  of  the  closet,  but  which  proved  to 
have  been  that  of  the  rear  door  of  the  car,  which  had  been  left  open, 
and  that  he  was  immediately  precipitated  through  it  from  the  train 

upon  the  ground,  and  was  seriously  injured, 
ix — 43 
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That  the  plaintiff  fell  from  the  car  was  not  disputed,  but  the  ab- 
sence of  light,  and  that  the  door  was  open,  were  disputed.  There 
was  no  such  conclusiveness  of  the  evidence  in  favor  of  the  defendant 
as  justified  a  direction  in  its  favor  on  the  disputed  questions  of  fact. 
It  is,  therefore,  to  be  determined  whether,  in  the  most  favorable 
aspect  of  the  evidence,  the  plaintiff  failed,  as  a  matter  of  law,  to  show 
any  liability  on  the  part  of  the  defendant. 

The  plaintiff,  being  a  passenger  on  the  sleeping  car,  had  the  right 
to  expect  those  conveniences  which  are  furnished  by  sucfi  cars,  and 
for  which  he  had  paid.  Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  R.  R. 
Co.,  124  N.  Y.  58.  It  is  a  matter  of  common  knowledge  that  on 
such  cars  passengers  are  expected  to  use  the  conveniences  of  the 
car  during  the  night,  and  also  are  awakened  in  time  that  they  may 
both  dress  and  make  their  toilets  before  arriving  at  their  destination. 
When  the  plaintiff  reached  the  toilet  room  he  found  it  dark.  He 
had  a  call  of  nature  which  it  was  reasonable  for  him  to  discharge, 
provided  he  did  not  place  himself  in  danger.  We  think  that  it  can- 
not be  said,  as  a  matter  of  law,  that  the  plaintiff,  upon  discovering 
the  darkness  of  the  toilet  room,  should  have  returned  to  the  body 
of  the  car,  found  the  porter,  and  waited  until  the  room  was  lighted. 
The  question  of  contributory  negligence,  therefore,  was  for  the  jury. 

The  defendant's  negligence  was  also  for  the  jury.  We  think  no 
negligence  can  be  predicated  on  the  character  of  the  car  itself.  But 
the  absence  of  light  might  be  found  to  be  negligence,  for  the  duty 
of  the  defendant  was  not  only  to  light  the  lamps,  but  also  to  use 
reasonable  diligence  to  maintain  the  light  in  the  toilet  room.  Negli- 
gence might  also  be  predicated  from  the  door  being  left  open.  The 
rules  of  the  company  provided  that  it  should  be  kept  closed  between 
the  stations.  As  this  was  the  last  car  of  the  train,  it  was  not  neces- 
sary to  open  the  door  for  communication  between  different  cars. 
It  is  not  entirely  clear  how  this  door  was  required  by  the  rules  to  be 
fastened,  and  it  may  appear  on  another  trial  that  it  might  have  been 
opened  by  a  passenger  for  any  purpose,  such  as  air  or  to  go  out  on 
the  platform.  But,  we  think,  in  any  aspect  of  the  case,  the  question 
of  negligence  based  on  the  absence  of  light,  should  have  been  sub- 
mitted to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  event. 

Dykman  and  Pratt,  J.J.f  concurred. 
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DALE  V.  DELAWARE,  LACKAWANNA  AND 
WESTERN  RAILROAD  COMPANY. 

Court  0/ Appeals,  New  York,  March,  1878. 

[Reported  in  73  N.  Y.  468.] 

PASSENGER'S  ARM  ON  WINDOW  SILL  STRUCK  BY  OBJECT 
WHILE  TRAIN  WAS  CROSSING  BRIDGE— CONSTRUCTION 
OF  BRIDGE^ERRONEOUS  EVIDENCE.— In  an  action  to  recover 
damages  for  injuries  sustained  by  plaintiff,  whose  arm,  while  resting  on 
the  window  sill  of  a  car,  was  struck  by  some  substance  as  defendant's 
train  was  passing  over  a  bridge,  it  was  error  to  admit  testimony  as  to 
improvements  on  new  bridge  some  months  after  the  accident,  to  show 
negligence  in  allowing  old  bridge  to  remain. 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  affirming  a  Judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict.  The  facts  are  stated  in  the 
opinion.    Judgment  reversed. 

Hamilton  Colb,  for  appellant. 

HoRAO^  K.  Smith,  for  respondent. 

BapallOy  J.  —  The  grounds  upon  which  negligence  was  claimed 
to  be  imputable  to  the  defendant  were,  that  the  bridge  was  too 
narrow  for  the  safe  passage  of  the  car  in  which  the  plaintiff  was 
riding,  and  that  the  bridge  was  out  of  repair,  some  of  the  boards 
on  the  side  being  loose  and  warped,  and  liable  to  project;  and  it 
was  urged  on  the  trial  that  the  injury  to  the  plaintiff's  arm  was 
attributable  to  these  defects  in  the  bridge.  All  these  positions  were 
controverted  by  the  defendant.  It  claimed  that  the  side  of  the  car 
not  having  come  in  contact  with  any  part  of  the  bridge,  the  plain- 
tiff's  elbow  could  not  have  been  hit,  unless  it  projected  out  of  the 
window,  beyond  the  side  of  the  car,  and  that  it  was  negligent  on 
his  part  to  occupy  the  window  with  his  arm,  or  to  allow  any  part  of 
his  arm  to  project  out  of  it.  It  appeared  in  evidence  that  the  bridge 
in  question  was  constructed  of  wood.  It  was  a  truss  bridge,  the 
inside  of  the  truss  work  being  covered  with  a  sheeting  of  boards. 
The  distance  between  the  outside  of  the  window  sill  of  the  car  and 
the  inside  of  the  truss  work  on  the  side  on  which  plaintiff  was  sit- 
ting was  seven  inches.  The  bridge  had  been  in  use  a  number  of 
years  before  the  accident,  about  fifty  passenger  trains  crossing  it 
daily.    The  accident  took  place  in  August,  1871.    In  the  following 
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year  the  wooden  bridge  was  taken  down  and  a  new  one  of  iron 
placed  upon  the  same  foundation.  The  trusses  of  the  new  bridge 
did  not  rise  as  high  as  the  window  sill.  Testimony  was  received, 
under  objection,  to  the  effect  that  on  the  new  bridge  the  distance 
between  the  rails  and  the  sides  of  the  trusses  was  greater  than  on 
the  old  one ;  but  it  appeared  that  this  difference  arose  from  the  fact 
that  the  new  trusses  being  of  iron  occupied  less  space  than  the 
wooden  ones.  The  judge,  at  the  trial,  submitted  to  the  jury  the 
question,  among  others,  whether  the  old  bridge  was  too  narrow  for 
the  cars  used  upon  it ;  and  he  specially  called  their  attention  to  the 
fact  that  it  appeared  that  some  few  months  after  the  accident  a  new 
iron  bridge  was  built  and  placed  upon  the  same  foundation  as  the 
old  bridge,  but  that  it  was  wider,  because  of  the  material  being  iron 
instead  of  wood,  and  he  charged  the  jury:  "You  may  take  that 
fact  into  consideration  in  determining  whether  the  defendants  were 
not  guilty  of  negligence  in  allowing  the  old  bridge  to  remain." 

We  think  that  this  was  error.  The  change  in  the  bridge,  from 
wood  to  iron,  was  made  a  considerable  time  after  the  accident,  and 
there  was  no  circumstance  or  evidence  connecting  it  in  any  way 
with  that  occurrence,  or  tending  to  show  that  it  was  other  than  an 
ordinary  betterment  of  the  road.  The  circumstance  that  the  change 
of  material  left  more  space  between  the  sides  of  the  trusses  and  the 
track  was  too  remote,  we  think,  to  have  afforded  legitimate  ground 
for  an  inference  by  the  jury  that  the  change  was  made  for  the  pur- 
pose of  obtaining  that  increase  of  space,  or  that  it  was  a  concession 
on  the  part  of  the  defendant  that  the  old  bridge  was  too  narrow  for 
safety.  It  was  a  mere  incident  of  the  change  of  material.  Further- 
more, the  increased  space  was  of  no  importance  as  bearing  upon  the 
safety  of  passengers,  when  resting  their  arms  upon  the  window  silk, 
for  in  the  new  bridge  the  trusses  were  not  as  high  as  the  sills.  The 
case  is  not  analogous  to  those  in  which  evidence  had  been  admitted 
of  the  repairing  of  a  road  immediately  after  an  accident.  In  such  a 
case  the  making  of  the  repairs  may  be  regarded  as  some  evidence 
that  they  were  needed,  and  consequently  that  the  road  was  out  of 
repair.  But  this  was  not  a  case  of  repairs.  It  was  a  change  in  the 
material  and  construction  of  the  bridge,  made  long  after  the  acci- 
dent, and  an  improvement  which  may  have  been  induced  by  con- 
siderations having  no  reference  whatever  to  the  safety  of  the  arms  of 
passengers.  There  was  a  great  deal  of  testimony  as  to  the  old 
bridge  being  in  safe  condition  at  the  time  of  the  accident,  and  from 
the  prominence  given  in  the  charge  to  the  fact  of  its  subsequent 
replacement  by  an  iron  bridge,  that  circumstance  may  have  been 
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the  turning  point  in  the  mind  of  the  jury.  We  think  that  this 
change  bore  too  remotely,  if  at  all,  upon  the  question,  to  justify  its 
submission  to  the  jury  as  a  ground  for  finding  negligence  in  using 
the  old  bridge,  and  that  upon  this  exception  a  new  trial  should  be 
granted.  As  the  other  exceptions  may  not  arise  upon  a  new  trial, 
it  is  not  necessary  now  to  pass  upon  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 


HALLAHAN  V.  NEW  YORK,  LAKE  ERIE  AND 
WESTERN  RAILROAD  COMPANY. 

Court  of  Appeals,  April,  1886. 
[Reported  in  102  N.  Y.  194.] 

PASSENGER'S  ELBOW  ON  WINDOW  SILL  STRUCK  BY  MAID 
CRANE  AS  TRAIN  WAS  PASSING  THROUGH  STATION— 
RES  GEST^ — Where  a  passenger  was  sitting  by  an  open  window  of 
a  car  with  his  elbow  on  the  window  sill,  and  as  the  train  was  passing 
the  station  it  took  the  mail  from  a  crane  placed  near  the  track,  and  the 
arm  of  the  crane  struck  plaintiffs  elbow,  evidence  as  to  confusion  pro- 
duced among  other  passengers  by  a  rattling  noise  outside  the  car  at  the 
dme  of  the  accident  was  admissible  as  part  of  the  res  gesUe* 

Appbai^  by  defendant  from  judgment  of  General  Term,  Supreme 
Court,  Second  Judicial  Department.  The  facts  appear  in  the 
opinion.    Judgment  ofRrmed. 

liSwiB  K.  Cark,  for  appellant. 

D.  P.  Gbdnky,  for  respondent. 

MDleP,  J.  —  The  only  questions  presented  upon  this  appeal  re- 
late to  the  rulings  of  the  judge  in  regard  to  the  evidence. 

It  is  insisted  by  the  appellant's  counsel  that  certain  testimony  of 
one  of  the  witnesses  for  the  respondent,  Daniel  Creegan,  was  in- 
competent and  improper,  and  that  the  court  erred  in  refusing  to 
strike  out  the  same.  The  questions  put  to  the  witness  were  not 
objectionable,  but  it  is  urged  that  the  answers  were  improper  and 
should  have  been  stricken  out,  in  accordance  with  the  motion  made 
by  the  appellant's  counsel. 

The  following  was  one  of  the  questions  put  to  the  witness  and 
the  answer  given:  "Q.  Just  describe  the  position  of  his  right 
elbow  in  reference  to  that  window  of  the  car?  A.  Mr.  Hallahan 
sat  straight  up  in  the  seat  at  the  window,  and  his  elbow  was  resting 
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on  the  sill,  and  I  should  judge  that  it  could  not  project  out  of  the 
window  by  the  position  that  he  held  it  in  the  car." 

Defendant's  counsel  objected  to  the  latter  part  of  the  answer, 
commencing  at  "and  I  should  judge,"  etc.,  and  moved  to  strike  it 
out,  on  the  ground  that  it  was  a  conclusion  and  not  a  statement  of 
fact,  which  motion  was  denied,  and  defendant  excepted.  The  wit- 
ness was  also  asked :  ^'Q.  Was  or  was  not  his  elbow,  at  the  time 
this  object  struck  the  car,  inside  or  outside  the  car  window?"  to 
which  he  answered:  "It  could  not  be  outside  the  car  window;  it 
was  probably  on  a  level  with  the  outside  of  the  car;  my  opinion  was 
from  the  position  that  it  was  inside."  Counsel  for  the  defendant 
objected  to  this  answer,  and  moved  to  strike  it  out,  on  the  ground 
that  it  was  the  opinion  of  the  witness  and  not  a  statement  of  fact, 
and  the  motion  was  granted  as  to  the  part  "my  opinion,"  etc.  De- 
fendant's counsel  excepted  to  the  refusal  to  strike  out  the  remainder 
of  the  answer. 

The  objection  to  the  first  answer  was  upon  the  ground  that  it 
gave  witness's  opinion  as  to  the  position  of  the  plaintiff's  elbow, 
which  would  have  been  inadmissible  if  it  had  been  asked  for  by  a 
question  put  for  that  purpose.  The  witness  had  described  the  posi- 
tion of  the  plaintiff's  arm,  and  his  expression  "I  should  judge"  was 
qualified  by  what  he  had  previously  stated  and  by  what  he  stated 
afterward.  It  was  a  simple  statement  of  the  facts  as  they  actually 
existed,  with  the  qualification  that  in  the  position  his  arm  was,  it 
could  not  project  out  of  the  car  window.  It  was  merely  a  careful 
statement  of  the  facts  without  a  positive  allegation  as  to  its  accuracy, 
and  not  in  the  nature  of  an  opinion  alone.  It  may  be  regarded  as 
the  statement  of  a  witness  who  is  extremely  cautious  in  giving  evi- 
dence. The  expression  used  and  others  of  a  similar  character,  such 
as  "I  think,"  when  the  facts  are  presented,  cannot  always  be  re- 
garded as  a  mere  opinion.  Cases  frequently  arise  where  witnesses 
are  called  upon  to  state  the  appearance  of  a  person  at  a  particular 
time,  when  a  question  arises  as  to  the  soundness  of  his  mind,  and 
when  the  facts  are  stated,  the  witness  can  properly  be  allowed  to 
testify  as  to  such  appearance  in  a  manner  which  to  some  extent 
involves  the  judgment  of  the  witness. 

Within  this  rule  we  think  the  answer  given  to  the  first  question 
was  not  objectionable.  But  even  if  the  evidence  may  be  regarded  as 
calling  for  an  opinion  in  any  way,  as  the  testimony  was  based  upon 
the  personal  knowledge  of  the  facts,  we  think  it  may  be  considered 
as  competent    Blake  v.  People,  73  N.  Y.  586. 

The  cases  relied  upon  by  the  appellant's  counsel  are  not  adverse 
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to  the  rule  laid  down.  The  remarks  we  have  made  will  apply  to  the 
answer  given  to  the  second  question.  The  objectionable  part  of 
that  answer  was  stricken  out,  and  what  remained  was  proper  testi- 
mony based  upon  the  fact  previously  stated  that  the  witness  saw  the 
position  of  plaintiff's  elbow. 

Another  witness  on  the  trial  testified  that  he  was  sitting  in  about 
the  middle  of  the  car  on  the  right  hand  side,  and  at  this  point  there 
was  a  rattling  noise  which  appeared  to  be  on  the  same  side ;  that 
the  people  looked  around,  apparently  wondering  what  the  trouble 
was;  that  he  noticed  a  commotion  in  the  forward  part  of  the  car; 
that  he  went  there  and  saw  plaintiff  was  hurt.  He  was  then  asked, 
"Did  you  notice  any  confusion  produced  among  the  passengers  by 
the  noise  on  the  outside  of  the  car?" 

This  question  was  objected  to  on  the  ground  that  it  was  imma- 
terial and  improper.    Objection  overruled  and  an  exception  taken. 

We  think  the  plaintiff  had  a  right  to  prove  all  the  circumstances 
attending  the  accident  as  a  part  of  the  res  gestce  and  to  show  that 
others  in  the  car  heard  the  noise  of  the  collision  of  the  crane  with 
the  car,  the  confusion  being  the  result  of  the  collision,  and  showing 
the  nature  thereof.  Similar  testimony  was  given  by  other  witnesses 
without  objection.    The  evidence  was,  we  think,  admissible. 

We  are  not  at  liberty  to  review  the  questions  of  fact  presented  by 
the  evidence  upon  the  trial,  and  the  verdict  of  the  jury  is  conclusive 
in  regard  to  them. 

The  judgment  should  be  affirmed. 

NOTB  OF  NBW  YOKK  CASBS  RKI^TING  TO  PERSONS  ON  CaBS 

Struck  by  Fai^ling  Objbcts  or  Obstructions  on  Track. 

Among  other  cases  relating  to  Persons  Injured  on  Trains  and  Street  Cars 
are  the  fottowing: 

Passenger's  Arm  Resting  on  Windcw  Sill: 

In  HOLBROOK  V.  UTICA  &  SCHBNBCTADY  R.  R.  CO.,   12  N.  Y, 

236  (1855),  judgment  for  plaintiff  was  affirmed,  where  she  was  in- 
jured by  something  striking  her  arm  as  she  was  resting  same  on 
window  sill  of  defendant's  train.  On  the  question  of  negligence, 
RuGGLBS,  J.,  in  delivering  the  opinion  of  the  court,  approved  of  a 
charge  which  was  to  the  effect  that  the  jury  "must  be  satisfied  from 
the  proofs,  not  from  speculation,  that  the  defendant's  negligence 
alone  caused  the  injury;  that  if  the  negligence  or  want  of  care  of 
the  plaintiff  contributed  at  all  to  the  result,  she  could  not  recover ; 
that  the  company  only  contracted  to  carry  her  safely  when  she  kept 
within  the  cars ;  that  it  was  for  the  jury  to  say  whether  her  elbow 
was  out  of  the  cars  at  the  time  of  the  injury,  and,  if  it  was,  it  was  a 
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circumstance  or  fact  from  which  they  might  infer  negligence  or  want 
of  ordinary  care  on  her  part."  (Afl&rming  16  Barb.  113.) 

In  BRB9N  V.  Nbw  York  Central  &  Hudson  Rivbr  R.  R. 
Co.,  109  N.  Y.  297  (1888),  judgment  for  plaintiff  was  affirmed,  where 
injury  was  caused  by  being  struck  by  something  as  freight  car 
passed  the  passenger  train,  plaintiff's  arm  at  the  time  resting  on  the 
window  sill  of  open  window  of  car. 

See  also  Voorhbbs  v.  Kings  County  Blbvatbd  R.  Co.,  21 
N.  Y.  Supp.  775  (fingers  injured  fey  fall  of  car  window). 

Iron  Bar  Crashing  into  Smoking  Car  : 

WAI.KKR  V.  Erie  Railway  Co.,  63  Barb.  260  (1872),  was  an 
action  for  damages  for  injuries  sustained  by  a  passenger  who  was 
struck  by  an  iron  bar  projecting  five  or  six  feet  from  a  construction 
train,  which  crashed  into  defendant's  passenger  train,  seriously  in- 
juring plaintiff  who  was  in  the  smoking  car.  Judgment  for  plainti£F 
for  ^,000,  affirmed. 

Fan  of  aothes-Whnger  from  Rack : 

In  Morris  v.  Nbw  York  Cbntrai*  &  Hudson  Rivbr  R.  R. 
Co.,  106  N.  Y.  678  (1887),  judgment  for  plaintiff  was  reversed  in 
action  for  damages  for  injuries  sustained  by  the  fall  of  a  clothes- 
wringer,  place  by  another  passenger  in  rack  over  his  seat,  it  being 
held  that  railroad  was  not  liable,  not  being  bound  to  remove  pack- 
ages placed  in  racks  by  passengers. 

Broken  Glass : 

In  AirBBRTi  V.  Nbw  Yore,  Larb  Erib  &  Wbstbrn  R*y  Co., 
118  N.  Y.  77  (1889),  where  plaintiff,  while  on  defendant's  train,  was 
struck  by  broken  glass,  sustaining  severe  injuries  resulting  in 
broken  ribs,  loss  of  use  of  legs,  and  concussion  of  spine,  judgment 
for  $26,000  was  affirmed. 

Struck  by  Bell  Rope : 

In  Pai^mbr  v.  Prbsidbnt,  btc.,  Dblawarb  and  Hudson 
Canal  Co..  120  N.  Y.  170  (1890),  judgment  for  plaintiff  for  $5,000 
affirmed.  It  appeared  that  plaintiff,  while  a  passenger  on  defend- 
ant's train  was  struck  in  the  eye  by  the  end  of  the  bell  rope  which 
was  attached  to  the  engine,  the  engine  having  broken  loose  from  the 
train,  due  to  defective  appliance.  The  question  whether  defendant 
had  exercised  due  care  in  its  inspection  of  the  appliances  was  pn^ 
erly  left  to  the  jury. 

Pieces  of  Iron  Falling  Through  Roof  of  Car: 

In  Birmingham  v.  Rochbstbr  City  and  Brighton  R.  R. 
Co..  137  N.  Y.  13  (1893),  judgment  for  plaintiff  for  $3,600  was 
reversed.  It  appeared  that  as  defendant's  street  car  was  passing 
over  a  canal  bridge,  a  part  of  the  public  highway,  an  iron  stirrup  of 
the  bridge  gave  way,  and  some  pieces  of  iron  fell  through  the  roof 
of  the  car  and  injured  plaintiff.    The  court  held  that  the  railroad 
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company  was  not  answerable  for  defective  highway,  where  it  had 
no  knowledge  or  notice  of  the  defect.  (Reversing  18  N.  Y.  Supp. 
649.) 

Car  Load  of  Stom  Crashing  into  Tram: 

In  I/TNCH  V.  Nbw  York  Cbntrai«  &  Hudson  River  R.  R. 
Co.,  8  App.  Div.  458  (1896),  judgment  for  defendant  was  reversed, 
where  plaintiff  was  injured  by  a  car  load  of  stone  being  thrown 
against  the  defendant's  train  on  which  she  was  a  passenger,  said 
car  load  of  stone  being  operated  from  a  quarry  upon  a  side  hill  above 
the  railroad,  it  being  held  that  defendant  was  bound  to  exercise  the 
greatest  diligence  to  keep  its  tracks  clear  from  obstructions.  In 
this  case  it  was  shown  that  employees  of  defendant  had  had  notice 
of  previous  loss  of  control  of  such  cars  and  their  crashing  upon  the 
track,  such  notice  being  held  to  be  notice  to  defendant. 

5/rwdt  by  Wagm  Pole: 

In  Hnj,  V.  Ninth  Avknub  R.  R.  Co.,  109  N.  Y.  239  (1888), 
judgment  of  nonsuit  was  reversed,  where  plaintiff,  while  riding  in 
defendant's  street  car,  was  struck  by  pole  of  truck  which  crashed 
into  car,  the  car  being  driven  at  rapid  rate.  Held,  that  the  facts 
raised  a  presumption  of  negligence  on  part  of  driver  in  management 
of  car. 

Street  Car  CoBkBng  with  Wagon: 

In  Sbidi^inger  v.  Brooklyn  City  R.  R.  Co.,  28  Hun,  503 
(1882),  it  appeared  that  a  coal  cart  was  backed  up  to  the  sidewalk, 
the  rear  of  the  cart  being  near  the  track,  when  one  of  defendant's 
open  electric  cars  came  along,  and,  without  stopping,  attempted  to 
pass,  when  the  horse  of  the  coal  cart  backed,  and  the  cart  struck  the 
car  and  plaintiff  was  injured.  Judgment  for  plaintiff  affirmed,  the 
question' of  negligence  of  defendant  being  for  the  jury  to  determine. 

O'Malwy  v.  Metropoutan  Street  R' y  Co. ,  3  App.  Div.  269 
(1896),  was  an  action  to  recover  damages  for  injuries  to  plaintiff, 
caused  by  negligence  of  defendant's  street  car  driver  in  driving  the 
car  on  while  a  loaded  wagon  was  turning  off  into  a  cross  street,  re- 
sulting in  some  projecting  boards  on  the  wagon  crashing  into  the 
street  car,  breaking  a  window  and  injuring  plaintiff.  Judgpnent  for 
plaintiff  affirmed.  (Following  the  Seidlinger  case,  28  Hun,  503,  in 
the  preceding  paragraph.) 

In  Wood  v.  Brooki<yn  City  R.  R.  Co.,  B  App.  Div.  492  (1896), 
it  appeared  that  plaintiff  was  riding  on  the  side  step  or  platform  of 
one  of  defendant's  electric  cars,  the  car  being  crowded,  when  he  was 
struck  by  the  tailboard  of  a  standing  truck  and  knocked  off  the  plat- 
form. Held,  negligence  on  part  of  motorman  to  try  to  run  his  car 
past  the  truck,  the  horses  of  which  were  being  watered,  the  close 
proximity  of  truck  to  track  being  sufficient  to  warn  him  of  liability 
of  collision.  Judgment  for  plaintiff  affirmed.  (Following  the 
O'Malley  and  Seidlinger  cases,  supra,) 
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See  also,  Dbvi^in  v.  Ati^ntic  Avb.  R.  IL  Co.,  10  N.  Y.  Supp. 
848  (collision  of  open  horse  car  with  wagon) ;  Walkbr  v.  Atlantic 
AvK.  R.  R.  Co.,  11  N.  Y.  Supp.  742  (kicked  by  horse  while  riding 
on  open  horse  car). 

aothing  Caught  on  Curtain  Hook  on  Car: 

In  Kbixy  v.  New  York  &  S«a  Bbach  R.  R.  Co.,  109  N,  Y. 
44,  judgment  for  plaintiff  for  $1,000  damages  for  injury  to  wrist 
caused  by  clothing  catching  on  broken  curtain  hook  of  open  steam 
car,  was  reversed  on  the  ground  that  the  fact  that  the  hook  was 
allowed  to  remain  in  such  position  was  not  so  dangerous  as  to  con- 
stitute evidence  of  negligence. 

For  other  actions  as  to  Persons  Struck  by  Objects  on  Track,  sec 
note  of  New  York  cases  relating  to  Accidents  on  Platforms,  page 
654,  ante. 

For  actions  relating  to  the  topics  covered  in  this  volume,  subse- 
quent to  1896,  see  Vols.  1-5,  Am.  Neg.  Rep.  and  the  current  num- 
bers of  that  series  of  Reports.  All  Negligence  cases  decided  in  the 
several  State  and  Federal  Courts,  from  1897  to  date,  appear  in  the 
current  series  of  American  Negligence  Reports. 
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Topeka    Ci^    R'y  Co.  v.   Higgs 
(Kan.) 367 
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Miles  (Ark.) n54 

Collar    Bone    Injured— 
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Hickey  (D.  C.) 173 

Florida    Southern    R.R.     Co.    v. 
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Elder  (111.) naaS 

Chicago  &  Alton  R.R.  Co.  v.  Pon- 
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Ave.  R.R.  Co.  (N.  Y.) n6i8 
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Hand  Injured— Train. 

Hardwick  V.  Georgia  R.R.  &  Bank- 
ing Co.  (Ga.) 193 

Chicago  &  Alton  R.R.  Co.  v.  Wil- 
son (111.) 252 

Northwestern   R.R.   Co.  v.   Hack 

(111.) n258 

Frelsen  v.  Southern  Pac.  Co.  (La.). 394 

Hawser  — Struck  by. 

Miller  v.  Ocean  Steamship  Co.  of 
Savannah  (N.  Y.) 578 

Head  In Jnred — boat. 

Simmons  v.  New  Bedford,  Vine- 
jard  &  Nantucket  Stbt.  Co. 
(Mass.) 440 

Head  Tti  jii'taH  — Dkrailmbnt. 
George  v.  St.  L.,  I.  M.  &  S.  R'j 

Co.   (Ark.) n53 

Little  Rock  &  Ft.  S.  R'y  Co.  v. 

Miles  (Ark.) n54 

Louisville,  N.  A.  &  C.  R'y  Co.  v. 

Miller  (Ind.) 288 

Edgerton  v.  New  York  &  Harlem 

R.R.  Co.  (N.  Y.) n6i7 

Taft  V.  Brooklyn  Heights  R.R.  Co. 

(N.  Y.) n6i7 

Head  Injured— falling 

Objrct. 
White  V.  Boston  &  Albany  R.R. 
Co.  (Mass.) 461 

Head  In  jnred- Street  Car. 

Moore  v.  Edison  Electric  Illumi- 
nating Co.  (La.) n386 

Sias  V.  Rochester  R.R.  Co. 
(N.  Y.) n655 

Vroman  v.  Houston,  W.  St.  &  P. 
F.  R.R.  Co.  (N.  Y.) n656 

Head  In  jnred— i'rain. 

Moore  v.  Des  Moines  &  Ft.  Dodge 
R'y  Co.  (Iowa) 334 

Stevens  v.  European  &  North 
America  R*y  Co.  (Me.) 405 

Harden  v.  Boston,Clinton  &  Fitch- 
burg  R.R.  Co.  (Mass.) 458 

Och  V.  Mo.,  Kan.  &  Tex.  R'y  Co. 
(Mo.) n536 

Ulrich  V.  N.  Y.  Cent.  &  Hudson 
River  R.R.  Co.  (N.  Y.) n6i7 


Head  Ont  off  Window. 

Moore  v.  Edison  Electric  Illumi- 
nating Co.  (La.) n386 

Sias  V.  Rochester  R.R.  Co. 
(N.Y.)...^. n655 

Hernia  —  Train. 
Moore  v.  Des  Moines  &  Ft.  Dodge 
R'y  Co.  (Iowa) 334 

Hip  In  jnred  — Collision. 
Western   R'y  of  Ala.   v.   Walker 
(Ala.) n27 

Hip  Injnred — derailment. 

Fordyce  v.  Jackson  (Ark.) n55 

Hegeman  v.  Western  R.R.  Co. 
(N.Y.) n6o9 

Hip  Injnred  — Station. 

Falls  V.  San  Francisco  &  North 
Pac.  R.R.  Co.  (Cal.) no 

Hip  Injnred— Train. 

Stevens  v.  European  &  North 
America  R'y  Co.  (Me.)    405 

Hole  in  Platfform. 

Watson  V.  O.  L.  Co.  &  Watson  v. 

East  Tenn.,  V.  &  Ga.  R.R.  Co. 

(Ala.) 19 

St.  Louis,  I.  M.  &  So.  R'y  Co.  v. 

Fairbairn  (Ark.) n40 

Louisville  &  N.  R.R.  Co.  v.  Wolfe 

(Ky.) n383 

Burbank  v.   111.   Cent.    R.R.   Co. 

(La.) 398 

Tobin  V.  Portland,  S.  &  P.  R.R. 

Co.  (Me.) 411 

Knight  V.  Portland,  S.  &  P.  R.R. 

Co.  (Me.) n4ii 

Redigan  v.  Boston  &  Maine  R.R. 

(Mass.) n439 

Horse  — Killed  by. 

Walker  v.  Atlantic  Ave.  R.R.  Co. 
(N.  Y.) n666 

Hnrrioane  Deck- Injured 

ON. 

Miller  v.  Ocean  Steamship  Co.  of 
Savannah  (N.  Y.) 578 

loe  on  Boat. 

Dougan  v.  Champlain  Transp.  Co. 
(N.Y.) 576 
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loe  on  Station  Platform. 

Stafford  v.  Hannibal  &  St.  J.  R.R. 

Co.  (Mo.  App.) 496 

Weston  V.  N.   Y.  Elevated   R.R. 

Co.  (N.  Y.) ^ 587 

loe  on  Train  Platform. 

Palmer  v.  Pennsylvania  Co.(N.  Y.)63i 

loe  on  Stairway. 

Kelly     V.     Manhattan     R'y     Co. 

(N.  Y.) 598 

Ainley    v.    Manhattan     R'y    Co. 

(N.  Y.) 599 

loe  on  Station  Steps. 

Loomisv.  N.  Y.,  N.H.&H.R.R.    ' 
Co.  (Mass.) ^38 

Imminent  Danger. 

Mobile  &  Ohio  R.R.  Co.  v.  Klein 

(111.) n26o 

South  Covington  &  C.  St.  R*yCo. 

v.  Ware  (Ky.) 381 

Ingalls  v.  Bills  (Mass.) 426 

Caswell    V.    Boston  &  Worcester 

R.R.  Corp.  (Mass.) n438 

St.    Joseph  &  Grand  Island  R.R. 

Co.  V.  Hedge  (Neb.) 550 

New  York,  L.  E.  &  Western  R.R. 

Co.  V.  Ball  (N.  J.) 575 

Smith  V.  British  &  N.  A.  R.  M.  S. 

P.  Co.  (N.  Y.) n^Ss 

Erickson  v.  Smith  (N.  Y.) nsSy 

In£ant  Injured. 

Highland  Ave.  &  Belt  R.R.  Co.  v. 

Donovan  (Ala.)   23 

Metropolitan  R.R.  Co.  v.  Falvey 

(D.C.) 160 

Northwestern   R.R.   Co.  v.   Hack 

(111.) n258 

Lammert  v.  Chicago  &  Alton  R.R. 

Co.  (111.) n263 

Pennsylvania  Co.  v.  Dean  (Ind.).n279 
Evansville  St.  R*y  Co.  v.  Meadows 

(Ind.) n3i4 

Hiatt  V.  Des  Moines,  No.  &  West- 
ern R*y  Co.  ( Iowa) 346 

Chicago,  K.  &  N.  R'y  Co.  v.  Park- 
inson (Kan.) n373 


Wilton  v.  Middlesex  R.R.  Co. 
(Mass.) "447 

Brightman  v.  Union  St.  R'y  Co. 
(Mass.) "447 

White  V.  Boston  &  Albany  R.R. 
Co.  (Mass.) 461 

Weightman  v.  Louisville,  N.  O.  & 
Tex.  R'y  Co.  (Miss.) 491 

Saare  v.  Union  R*y  Co.  (Mo. 
App.) 0513 

Sherman  v.  Hann.  &  St.  Joseph 
R.R.  Co.  (Mo.) nsiS 

Hicks  V.  Pacific  R.R.  Co.  (Mo.).n534 

Barney  v.  Hann.  &  St.  Joseph  R.R. 
Co.  (Mo.) "536 

Pray  v.  Omaha  Street  R'y  Co. 
(Neb.) 549 

Newark  &  South  Orange  R.R.C0. 
V.  McCann  (N.  J.) 568 

Murray  v.  Silver  City,  D.  &  P.  R. 
Co.  (New  Mex.) 576 

Doran  v.  East  River  Ferry  Co. 
(N.  Y.) n585 

Schindler  v.  N.  Y.,  L.  E.  &  West- 
ern R.  R.  Co.  (N.  Y.) nsSj 

Garoni  v.  Compagnie  Nationale 
De  Navigation  of  Marseilles 
(N.  Y.) nsSs 

Sheridan  v.  Brooklyn  City  &  New- 
town R.R.  Co.  (N.  Y.) 619 

Marks  v.  Rochester  R'y  Co. 
(N.  Y.) 639 

Schreiner  v.  N.  Y.  Central  &  Hud- 
son River  R.R.  Co.  (N.  Y.)..  .n655 

In£ant  Hmied. 

New  York,  C.  &  St.  L.  R.R.  Co. 

V.  Mushrush  (Ind.) "314 

Chicago,   K.   &  W.   R.R.  Co.  v. 

Frazer  (Kan.) n366 

Littlejohn  v.  Fitchburg  R.R.  Co. 

(Mass.) n463 

Muehlhausen  v.    St.    Louis    R.R. 

Co.  (Mo.) 521 

McGrath   v.  B.,  Q^C.  &  S.  R.R. 

Co.  (N.  Y.) n656 


[ty  —  Derailment. 

Kelley  v.    Union    Pac.    R'y    Co. 
(Colo.) ni3a 
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Intemal  InjiirieB-'  derail- 
ment. 

Alabama    Great    Southern    R.R. 
Co.  V.  Hill  (Ala.) n 

Intemal  Injiiries-'STATioN. 

Missouri,  K.  &  T.  R'7  Co.  v.  Tur- 
ley  (Ind.  Terr.) 315 

Xntomal  In JvrieB— Train. 

Stevens    v.    European     &    North 
America  R'y  Co.  (Me.) 405 

IntoxicMitecl  Passenger. 

Adams  v.  Washington  &  G.  R.R. 

Co.  (D.  C.) 163 

St.  Louis,  A.  &  T.  H.  R.R.  Co.  v. 

Carr(Ill.) n263 

Holland  v.  West  End  Street  R'y 

Co.  (Mass.) 0446 

Iron  Bar — Struck  by. 
Walker  v.  Erie  R'y  Co.  (N.  Y.).n664 

JaXT  Injnred  — Stage  Coach. 
Boycc    V.    California    Stage    Co. 
(CaL) 66 

Knee  Injnred — derailment. 

Edgerton  v.  New  York  &  Harlem 
R.R.  Co.  (N.  Y.) 11617 

Knee  Injnred — station. 

James  v.  Missouri  Pac.  R'y  Co. 
(Mo.) n535 

IiOnip^  Fall  of. 
White  V.  Boston  &  Albany  R.R. 
Co.  (Mass.) ^61 

"^'^'"lllng  Stag^  —  Injured  at. 
May  V.  Hanson  (Cal.) 63 

lieapins  front  Car,  ZMe. 

Galena  &,  Chicago  Union  R.R.  Co. 
V.  Yarwood  (111.) 208 

Galena  &  Chicago  Union  R.R.  Co. 
V.  Fay  (111.) 215 

Heazle  v.  Indianapolis,  Blooming- 
ton  &  Western  R'y  Co.  (111.)   .n227 

Northwestern  R.R.  Co.  v.  Hack 
(111.) n2s8 

Mobile  &  Ohio  R.R.  Co.  v.  Klein 

(111.) n26o 

Pennsylvania  Co.  v.  Dean  (Ind.).n279 
DeMahy  v.  Morgan's  La.  &  Tex. 

R.R.  Co.  (La.) 0398 


Ingalls  V.  Bills  (Mass.) 426 

Cody  V.  New  York  &  New  Eng- 
land R.R.  Co.  (Mass.) 0^64 

Dimmitt  v.  Hann.  &  St  Joseph  R.R. 
Co.  (Mo.  App.) n505 

St.  Joseph  &  Grand  Island  R.R. 
Co.  V.  Hedge  (Neb.) 550 

Iieg  Injnred — Boat. 

Hall  V.  Connecticut  River  Steam- 
boat Co.  (Conn.) 136 

Miller  v.  Ocean  Steamship  Co.  of 
Savannah  (N.  Y.) 578 

Iieg  In Jnred — (^LAss. 

Albert!  v.  N.  Y.,  L.  E.  &  Western 
R'yCo.  (N.  Y.) n664 

Iieg  Injnred — Car  steps. 

Cleveland,  C,  C.  &  St  L.  R'y  Co. 
V.  Moneyhun  (Ind.) 308 

Iieg  Injnred — Collision. 
Western   R'y  of  Ala.   v.   Walker 

(Ala.) n37 

Hickey  v.  Boston  &  Lowell  R.R. 

Co.  (Mass.) 454 

Iieg  Injnred — derailment. 

Eureka  Springs  R'y  v.  Timmons 

(Ark.) n55 

Galena  &  Chicago  Union  R.R.  Co. 

V.  Yarwood  (111.) ao8 

Louisville,  N.  A.  &  C.  R*y  Co.  v. 

Miller  (Ind.) 288 

Furnish  v.  Missouri  Pac.  R'y  Co. 

(Mo.) 515 

Curtis  V.    Rochester  &  Syracuse 

R.R.  Co.  (N.Y.)  606 

Iieg  Injnred — explosion. 

Smith  V.  N.  Y.  Cent.  &  Hudson 
River  R.R.  Co.  (N.  Y.) n6o4 

Iieg  Injnred — stage  Coach. 

Sawyer  v.  Sauer  (Kan.) 351 

Coon  V.  Knap  (N.  Y.) n587 

Iieg  Injnred  — Station. 

Falls  V.  San  Francisco  &  North 
Pac.  R.R.  Co.  (Cal.) no 

Chicago  &  Alton  R.R.  Co.  v. 
Woolridge  (111.) 265 

Louisville  &  N.  R.R.  Co.  v.  Wolfe 
(Ky.) n383 
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Langan  v.  St.  Louis,  I.  M.  & 
Southern  R'j  Co.  (Mo.) 0534 

I«eg  Injured— Strbet  Car. 

Metropolitan  R.R.  Co.  v.  Falvej 
(D.C.) 160 

Chicago  Citj  R'y  Co.  v.  Rood 
(111.) 240 

West  Chicago  St.  R.R.  Co.  v.  Mc- 
Nulty  (111.) n264 

South  Covington  &  C.  St.  R'y  Co. 
V.Ware  (Ky.) 381 

Archer  v.  Fort  Wayne  &  Elm- 
wood  R'y  Co.  (Mich.) 473 

Seymour  v.  Citizens*  R'y  Co.(Mo.)524 

Lehr  v.  Steinway  &  Hunter's  Point 
R.R.  Co.  (N.  Y.) 635 

liOaded  Car— injured  on. 

Gradin  v.  St.  Paul  &  Duluth  R'y 
Co.  (Minn.) n490 

liUmber  Car— Struck  by. 
Louisville  &  N.  R.R.  Co.  v.  Sick- 
Ings  (Ky.) 374 

Mail  Agent  Injured. 

Magoffin  v.  Missouri  Pac.  R'y  Co. 

(Mo.) n537 

Mellor  V.  Missouri  Pac.  R'y  Co. 

(Mo.) n537 

Nolton    V.   Western    R.R.    Corp. 

(N.  Y.) 06x5 

Mail  Agent  Killed. 

Weaver  V.  Bait.  &  Ohio  R.R.  Co. 

(D.C.) ni69 

Illinois  Cent.  R.R.  Co.  v.  Crudup 

(Miss.) n49i 

Seybolt  v.  N.  Y.,  L.  E.  &  Western 

R.R.  Co.  (N.  Y.) n6i5 

Hjfftil  Sag — Falling  Over. 
Sargent  v.  St.  Louis  &  S.  F.  R*y 
Co.  (Mo.) n535 

Mail    Bag — killed    While 

Catchino. 
Weaver  v.  Bait.  &  Ohio  R.R.  Co. 

(D.  C.) ni69 

Mftil  Bag — Struck  by. 
Snow    V.     Fitchburg     R.R.     Co. 

(Mass.) 437 

Bradford  v.  Boston  &  Maine  R.R. 

(Mass.) 0437 


James  v.  Missouri  Pac.   R'y  Co. 

(Mo.) 0535 

Pennsylvania    R.R.   Co.   v.    Russ 

(N.J.) 571 

Carpenter  v.  Boston  &  Albany  R.R, 
Co.(N.  Y.) 593 

MWril   Crane — Struck  by. 
Hallahan  v.  N.  Y.,  L.  E.  &  West- 
ern R.R.  Co.  (N.  Y.) 661 

Malioions  Aet. 

Deyo  V.  N.  Y.  Central  R.R.  Co. 
(N.  Y.) n6i7 

Mental  Anguish* 

Southern   R.R.   Co.   v.   Kendrick 
(Miss.) 11491 

Missile — Killed  by. 
Pennsylvania    R.R.    Co.  v.   Russ 
(N.J.) 571 

Missile  —  Struck  by. 
Jeffersonville,  M.  &  I.  R.R.  Co.  v. 

Riley  (Ind.) 302 

Snow     V.     Fitchburg     R.R.    Co. 

(Mass.) 437 

Bradford  v.  Boston  &  Maine  R.R. 

(Mass.) 0437 

James  v.  Missouri   Pac.  R*y  Co. 

(Mo.) 0535 

Carpenter    v.    Boston    &    Albany 

R.R.  Co.  (N.  Y.) 593 

Month    Injnred— Stage 

Coach. 
Boyce    v.    California    Stage    Co. 
(Cal.) 66 

Neck  Injnred  — Caboose. 

Thompson  v,  Duncan  (Ala.) i 

NervonS  Shock— Station. 

Buchanan  v.  West  Jersey  R.R.  Co. 
(N.  J.) 574 

Nose  Injnred— Train. 

Fordyce  v.  Jackson  (Ark.) n55 

Quackenbush  v.  Chicago  &  N.  W. 
R'y  Co.  (Iowa) n333 

Object  Near   Track— 

Collision. 
Clark  V.   Eighth   Ave.   R.R.   Co. 
(N.  Y.) n654 
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Coleman  v.  Second  Ave.  R.R.  Co. 

(N.  Y.) n654 

Craighead  v.  Brookljn  Citj  R.R. 

Co.  (N.  Y.) 11654 

Murphy  ▼.  Ninth  Ave.  R.R.  Co. 

(N.  Y.) n656 

Vroman  v.  Houston,  W.  St.  &  P. 

F.  R.R.  Co.  (N.  Y.) n656 

Littman  v.  Drj  Dock,  £.  B.  &  B. 

R.R.  Co.  (N.  Y.) n656 

Dale  V.  Delaware,  L.  &  W.  R.R. 

Co.  (N.  Y.) 659 

Hallahan  v.  N.  Y.,  L.  E..&  West- 
em  R.R.  Co.  (N.  Y.) 661 

Holbrook  v.  Utica  &  Schenectadj 

R.R.  Co.  (N.  Y.) n663 

Breen  v.  N.   Y.  Cent.  &  Hudson 

River  R.R.  Co.  (N.  Y.) n664 

Obstrnotion  — Station, 

Strsbt  Car,  Track,  Train. 
Wood  V.   Richmond   &   D.    R.R. 

Co.  (Ala.) 31 

Falls  V.  San  Francisco  &  North 

Pac.  R.R.  Co.  (Cal.) no 

Chicago    &    Alton    R.R.    Co.   v. 

Fisher  (111.) 348 

West  Chicago    St    R.R.    Co.    v. 

Nash  (111.) 259 

West    Chicago  St.    R.R.   Co.    v. 

Stephens  (111.) 262 

Chicago  &    Alton    R.R.    Co.    v. 

Gates  (111.) n264 

Chicago  &    Alton    R.R.    Co.    v. 

Woolridge  (III.)   265 

Indianapolis   &  Cin.  R.R.  Co.  v. 

Rutherford  (Ind.) 273 

New  York,  C.  &  St.  L.  R.R.  Co. 

V.  Mushrush  (Ind.) "SH 

Atchison,  T.  &  S.  F.  R.R.  Co.  v. 

Johns  (Kan.) 371 

Louisville  &  N.  R.R.  Co.  v.  Rick- 

etts(Ky.) 383 

Pittshurg  &  C.  R.R.  Co.  v.  An- 
drews (Md.) 421 

Todd  V.  Old  Colony  &  Fall  River 

R.R.  Co.  (Mass.) 448 

Dickinson  v.  Port  Huron  &  N.  W. 

R*y  Co.  (Mich.) n474 

Dahlberg    v.    Minneapolis    Street 

R'y  Co.  (Minn.) 481 

Vol.  IX — 44 


Waller  v.  Missouri,  Kan.  &  Tex. 

R'y  Co,  (Mo.  App.) n496 

Sargent  v.  St.  Louis  &  S.  F.  R'y 

Co.  (Mo.) n535 

Hendrick  v.  Chicago  &  Alton  R.R. 

Co.  (Mo.) n535 

Connor  v.  Concord   &    Montreal 

R.R.(N.H.) 556 

Buchanan  v.  West  Jersey  R.R.  Co. 

(N.J.) 574 

Bruswitz    V.    Netherlands     Steam 

Nav.  Co.  (N.  Y.) nsSs 

O'Reilly  v.  Long  Island  R.R.  Co. 

(N.  Y.) n586 

Osborn    v.     Union      Ferry     Co. 

(N.Y.) n586 

Lycett    V     Manhattan    R*y    Co. 

(N.  Y.) 601 

Seybolt  v.  N.  Y.,  L.  E.  &  Western 

R.R.  Co.  (N.  Y.) n6i5 

Willis  V.  Long   Island   R.R.   Co. 

(N.Y.) n6i7 

Sias     V.     Rochester     R.R.     Co. 

(N.Y.) n655 

Wood  V.  Brooklyn  City  R.R.  Co. 

(N.  Y.) n665 

Seidlinger  V.  Brooklyn  City  R.R. 

Co.  (N.  Y.) n66s 

Lynch  v.  N.  Y.  Cent.  &  Hudson 

River  R.R.  Co.  (N.  Y.) n665 

Open  Steam  Car— injured 

ON. 

Kelly  V.  N.  Y.  &  Sea  Beach  R.R. 
Co.  (N.  Y.) n666 

Open  Street  Car— injurrd 

ON. 

Hill  V.    Birmingham   Union    R'y 

Co.  (Ala.) 27 

Jackson  v.  Crilly  (Colo.) ni32 

Metropolitan  R.R.  Co.  v.   Falvey 

(D.  C.) 160 

Harbison  v.  Metropolitan  R.R.  Co. 

(D.  C.) 168 

Chicago   City   R'y   Co.   v.    Rood 

(111.) 240 

Topeka    City    R'y  Co.   v.    Higgs 

(Kan.) 367 

Lapointe  v.  Middlesex   R.R.  Co. 

(Mass.) n447 
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Hite  V.  Metropolitan   Street  R'j 

Co.  (Mo.) n537 

Omaha  Street  R'j  Co.   v.   Craig 

(Neb.) 547 

City  R*7  Co.  V.  Lee  (N.  J.) 562 

Coleman  v.  Second  Ave.  R.R.  Co. 

(N.  Y.) n6s4 

Craighead  v.  Brooklyn  City  R.R. 

Co.  (N.  Y.) n654 

Garbaczewski  v.  Third  Ave.  R.R. 

Co.  (N.  Y.) n655 

Murphy  v.  Ninth  Ave.  R.R.  Co. 

(N.  Y.) n656 

Vroman  v.  Houston,  W.  St.  &  P. 

F.  R.R.  Co.  (N.  Y.) n656 

Littman  v.  Dry  Dock,  E.  B.  &  B. 

R.R.  Co.  (N.  Y.) n656 

Seidlinger  v.  Brooklyn  City  R.R. 

Co.  (N.  Y.) n665 

Wood  v.  Brooklyn  City  R.R.  Co. 

(N.  Y.) n665 

Devlin  v.  Atlantic  Ave.  R.R.  Co. 

(N.  Y.) n666 

Walker  v.  Atlantic  Ave.  R.R.  Co. 

(N.  Y.) n666 

Parlor  Car —injured  on. 

Jones  V.  St.  Louis,  etc.  R.R.  Co. 
(Mo.) n537 

Passenger  Shot. 

Gerstle  v.  Union  Pac.  R'y  Co, 
(Mo.) 511 

Passing  Throngh  Cars. 

Hill  V.  Birmingham  Union  R'y 
Co.  (Ala.) 27 

Memphis  &  Charleston  R.R.  Co. 
V.  Copeland  (Ala.) n3i 
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Chicago  &  Alton  R.R.  Co.  v. 
Michie(Ill.) 0358 

Xrestle — falling  through. 
Winkler  v.  St  Louis,  I.  M.  &  S. 

R'y  Co.  (Mo.  App.) "497 

Xmob — Injured  by. 
Chicago    &    Alton   R.R.    Co.    t. 

Fisher  (111.) 348 

Chicago    &    Alton    R.R.   Co.   v. 

Woolridge  (111.) 265 

Littman  v.  D17  Dock,  E.  B.  &  B. 

R.R.  Co.  (N.  Y.) n656 

Hill  V.  Ninth  Are.  R.R.Co.(N.Y.)n66s 
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Atchison,  T.  &  S.  F.  R.R.  Co.  v. 
Johns  (Kan.) 371 
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(111.) 240 
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R.R.  Co.  (N.  Y.) n656 

Hill  V.  Ninth  Ave.  R.R.Co.(N.Y.)n665 

Seidlingerv.  Brooklyn  City  R.R. 
Co.  (N.  Y.) n665 


O'Malley  v.   Metropolitan  Street 
R'yCo.  (N.  Y.) n665 

DITaitOI* — Falling  into. 
Hall  V.  Connecticut  River  Steam- 
boat Co.  (Conn.) 136 

Water      Tank—  Striking 

AGAINST. 

Indianapolis  &  Cin.  R.R.  Co.  v. 
Rutherford  (Ind.) 273 

WTiarf —  Injured  at. 
Knight  V.  Portland,  S.  &  P.  R.R. 
Co.  (Me.) n4ii 

WTiarf -^  Killed  at. 
Malmsten  v.  Marquette,  Houghton 
&  Ontonagon  R.R.  Co. (Mich.)  n464 

Window  Falling. 

Och  T.  Mo.  Kan.  &  Tex.  R'y  Co. 

(Mo.) nsjS 

Voorhees  v.  Kings  County  El.  R. 

Co.  (N.  Y.) n664 

Wrist  In Jnred— Train. 

Kelly  V.  N.  Y.  &  Sea  Beach  R.R. 
Co.  (N.  Y.) n666 


INDEX. 


ACCIDENT. 

coach  proprietor  not  liable  for  in- 
juries from  accident,  where 
driver  was  not  negligent  or  In 
fault Eng.  rule,  141 

coach  proprietor  liable  for  acci- 
dent arising  from  defective  con- 
struction of  coach Eng.  rule,  141 

where  a  passenger  in  trying  to  re- 
cover his  hat,  which  had  blown 
off,  slipped  under  the  railing  of 
the  gangway  of  a  boat,  fell  over- 
board and  was  drowned,  steam- 
boat company  not  liable  for  the 
accident N.  Y.  576 

-where  passenger  was  pushed  over- 
board by  crowding  of  other 
passengers  on  steamboat  to  see 
man  who  had  fallen  overboard, 
steamboat  company  not  liable 
for  the  accident N.  Y.  579 

ACCIDENT  POLICY. 

payment  of  accident  policy  to 
party  injured  does  not  relieve 
railroad  company  from  liability 
for  injury 111.  231 

ACTION. 

not  error  to  rule  that  plaintiff's 
husband  should  be  joined  as  a 
co-plaintiff  in  action  for  dam- 
ages for  injury  to  wife  while 
traveling  on  street  car Ala.     37 

an  attorney  employed  to  com- 
mence and  prosecute  a  suit,  but 
not  otherwise  authorized,  has 
no  power  to  settle  that  suit. . 
Conn.  143 

passenger  injured  on  stage  coach 
run  by  railroad  company;  ac- 
tion upon  special  contract. . 
Conn.  149 


ACTION—  Continued. 

receivers  of  railroads  maybe  sued 
for  like  causes  of  action  as  the 
railroad  corporations Ga.  197 

in  action  against  several  stage  pro- 
prietors plaintiff  need  not  prove 
that  all  defendants  were  joint 
owners  of  stage  line 111.  200 

where  action  founded  on  breach  of 
duty,  and  declaration  founded 
on  misfeasance  of  stage  coach 
proprietors,  verdict  and  judg- 
ment for  plaintiff  not  errone- 
ous   Eng.  rule,  206 

against  several  stage  coach  pro- 
prietors and  verdict  against  two 
of  the  same,  not  erroneous. . . 
Eng.  rule,  206 

where  company  was  empowered 
to  make  railway  and  charge  pas- 
sengers for  conveyance,  and 
there  was  a  provision  that  no 
action  for  anything  done  or 
omitted  to  be  done,  under  the 
act,  could  be  brought  without 
twenty  days'  notice  in  writing, 
and  plaintiff  brought  action  for 
injury  sustained  while  a  passen- 
ger, no  notice  was  necessary, 
as  action  was  brought  against 
company  as  carriers,  and  not 
for  anything  under  the  act. . . . 
Eng.  rule,  323 

in  statutory  action  for  damages 
for  death  of  party,  recovery  is 
to  be  of  a  pecuniary  compensa- 
tion for  a  pecuniary  loss . .  Kan.  355 

statutory  right  of  action  to  recov- 
er damages  for  death  of  person 

caused  by  wrongful  act 

Eng.  rule,  361 
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ACTION  ^Continued, 

street  railway  company  not  liable 
in  tort  for  loss  of  life  of  person 
prior  to  statute  of  1886. .  .Mass.  441 

liability  of  street  railroad  com- 
pany for  loss  of  life  of  person 
under  statute  of  1886,  c.  140. . . 
Mass.  445 

carelessness  of  driver  of  street 
car  in  which  plaintiff  was  a  pas- 
senger not  a  bar  to  plaintiff's 
right  to  recover  against  steam 
railroad  company  for  injuries 
sustained  in  a  collision  between 
street  car  and  train N.  ].  575 

ALIGHTING. 

passenger  after  alighting  from 
train  crawling  between  cars  of 
freight  train  and  killed  by  sud- 
den backing  of  train Ala.     31 

passenger  in  alighting  from  train 
on  side  furthest  from  station 
platform,  fell  over  obstruction 
on  track  and  was  injured,  guilty 
of  contributory  negligence. Ky.  383 

Act  of  i860,  exempting  railroad 
companies  from  liability  for  in- 
juries to  passengers  getting  on 
or  off  the  front  platform  of  car, 
does  not  apply  in  case  where 
passenger  was  injured  while  rid- 
ing on  step  of  car  by  direction 
of  driver Mo.  524 

where  passenger  after  alighting 
from  front  platform  of  street 
car  was  struck  and  killed  by  a 
car  on  parallel  track,  question 
of  negligence  for  jury Neb.  548 

sick  passenger,  while  preparing 
to  alight  from  train,  injured  by 
sudden  jerk,  such  injuries  re- 
sulting in  death N.  H.  557 

passenger  preparing  to  alight 
thrown  from  street  car  by  sud- 
den jerk N.  J.  566 

standing  at  door  of  street  car,  for 
purpose  of  being  ready  to  alight, 
is  not  negligence /tfr  *« . .  .N.  J.  566 


ALIGHTING  "Continued, 

note  of  New  York  cases  relating  to 
persons  injured  on  track  after 
alighting  from  trains. N.  Y.  605-606 

ANIMALS. 

note  of  cases  in  Illinois  relating  to 
derailment  of  trains  caused  by 
collision  with  animals  on  track. 
111.  228 

ARM  OUT  OF  WINDOW. 

where  plaintiff  was  injured  by  the 
overturning  of  a  stage  coach,  he 
was  not  guilty  of  contributory 
negligence  in  having  his  arm 
projecting  from  stage  coach. 
Colo.  123 

passenger's  arm  projecting  from 
window  of  car  struck  by  freight 
train;  railroad  liable 111.  233 

where  passenger's  arm  was  ex- 
tended several  inches  outside 
car  window,  and  was  injured  bj 
coming  in  contact  with  water 
tank,  carrier  not  liable Ind.  273 

liability  of  steamboat  company  to 
passenger  for  injury  sustained 
while  arm  resting  on  window 
sill  of  ladies'  cabin,  by  fall  of 
derrick Iowa,  326 

where  passenger's  arm  protruded 
from  window  sill  and  was  broken 
by  coming  in  contact  with  lum- 
ber car  on  track,  he  was  guilty 
of  contributory  negligence .  Ky.  374 

passenger's  arm  resting  on  win- 
dow sill  of  car,  struck  by  car 
on  adjoining  track;  railroad 
company  liable La.  386 

passenger  putting  his  arm  out  of 
window  and  being  struck  by 
freight  car  held  guilty  of  con- 
tributory negligence Md.  421 

passenger's  arm  protruding  from 
window  of  car  and  struck  by 
swinging  door  of  car  on  paral* 
lei  track;  contributory  negli- 
gence  Mass.  448 

where  passenger  rested  his  hand 
on  open  window  of  street  car 
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ARM    OUT   OF   WINDOW— C«>i»- 
tinued, 

and  was  injured  bj  it  coming  in 
contact  with  some  planks  clos 
to  the  track,  question  of  con 
tributory  negligence  for  jury. . 
Minn.  481 

in  action  for  injuries,  where  pas- 
senger's elbow  resting  on  win- 
dow sill  of  street  car  was  struck 
bj  another  car,  it  was  error  to 
instruct  that  if  accident  was  due 
to  improper  width  of  cars  or 
condition  of  track,  plain ti£F 
could  recover Mo.  504 

note  of  Missouri  cases  relating  to 
persons  injured  on  trains,  etc., 
due  to  falling  objects,  derail- 
ments, protrusion  of  passen- 
gers' arms  from  windows,  etc. 
Mo.  535-537 

passenger's  arm  on  window  sill 
struck  by  object  while  train  was 
crossing  bridge N.  Y.  659 

passenger's  elbow  on  window  sill 
struck  by  mail  crane  as  train 
was  passing  through  station . . 
N.  Y.  661 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  by 
falling  objects  or  obstructions 
on  track N.  Y.  663-666 

ASSISTING  PASSENGER. 

where     person    went     to    assist 

friends  to  train  and  was  injured 

by  employee  removing  truck  on 

station  platform,  carrier  liable. 

Kan.  371 

ASSUMPTION  OF  RISK. 

where  passenger  was  injured  on 
freight  train,  due  to  coupling 
of  cars,  held  to  have  assumed 
risk. Cal.  104 

request  of  driver  that  passenger 
take  inside  seat  in  stage  coach 
at  his  peril  does  not  excuse 
driver  from  exercise  of  ordi- 
nary care Me.  401 


ASSUMPTION    OF    RISK  —  On - 
tinued. 

a  shipper  of  stock,  riding  upon 
free  pass,  assumes  the  risks  and 
inconveniences  while  caring  for 
stock  in  transit,  and  modified 
accordingly,  the  liability  of 
railroad  to  shipper  for  injuries 
sustained  by  negligence  of  em- 
ployees is  that  of  a  common 
carrier  for  hire Neb.  550,  551 

clause  in  railroad  pass  exempting 
railroad  company  from  liability 
for  injury  to  person  using  same, 
valid N.J.  575 

ATTORNEY. 

employed  to  commence  and  pros- 
ecute a  suit,  but  not  otherwise 
authorized,  has  no  power  to 
settle  that  suit Conn.  142 

BACKING  TRAIN. 

passenger  after  alighting  from 
train  crawling  between  cars  of 
freight  train  and  killed  by  sud- 
den backing  of  train Ala.    31 

BAGGAGE. 

an  allegation  that  part  of  plain- 
tiff's baggage  was  lost  by  reason 
of  defendant's  negligence,  suffi- 
cient to  charge  defendant  for 
breach  of  duty  to  use  ordinary 
care Eng.  rule,  335 

BAGGAGE  CAR. 

where  passenger  went  into  bag- 
gage car  to  see  conductor  and 
was  injured  by  bumping  of  cars, 
question  of  negligence  was  for 
jury,  and  nonsuit  was  errone- 
ous   Ga.  195 

passenger  in  baggage  car  going 
into  passenger  car,  the  latter 
car  becoming  derailed 111.  3o8 

passenger  in  baggage  car  leaving 
same  and  going  into  passenger 
car  while  same  in  motion,  and 
passenger  car  subsequently  de- 
railed and  passenger  injured  in 
leaping  therefrom,  the  baggage 
car  not  being  derailed 111.  215 
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BAGGAGE  CKR --Continued. 

person  leaving  passenger  car  and 
going  into  baggage  car  with- 
out authority  and  killed  bj 
overturning  of  baggage  car, 
guiltj  of  contributory  negli- 
gence  111.  323 

passenger  in  baggage  compart- 
ment at  rear  of  smoking  car  in- 
jured in  rear  end  collision  in 
trying  to  escape  from  car.N.  ].  575 

BAGGAGE  PLATFORM. 

where  there  was  no  evidence  that 
railroad  company  had  not  kept 
its  station  platforms  in  safe  con- 
dition, error  to  charge  liability 
because  its  baggage  platform 
was  too  near  the  track ....  Ark.     40 

BAGGAGE  TRUCK, 
passenger  injured   at  station   by 
baggage  truck  striking  train .  111.  265 

BOARDING. 

Act  of  i860,  exempting  railroad 
companies  from  liability  for  in- 
juries to  passengers  getting  on 
or  off  the  front  platform  of  car, 
does  not  apply  in  case  where 
passenger  was  injured  while 
riding  on  step  of  car  by  direc- 
tion of  driver    Mo.  524 

BOAT.     See  also    Fbrry;    Stbam- 

BOAT. 

passenger  drowned  while  crossing 
stream  in  boat  after  transferring 
from  defendant's  stage  coach. . 
Iowa,  328 

passenger  on  steamboat  injured 
by  fall  of  small  boat  on  larboard 
side Mass.  440 

note  of  New  York  cases  relating 
to  accidents  on  boats  

note  of  New  York  cases  relating 

to  explosions  on  boats 

.■.•.•••••  XN»  X •  5^^^5^V 

BRIDGE. 

passenger    injured    by    defective 

bridge   leading  from   track  to    . 

hotel  and  ticket  office Ala.     19 


BRIDGE  —-Continued. 

where  bridge  leading  from  track 
to  hotel  and  ticket  office  was 
built  by  hotel  company  for  use 
of  railroad,  the  latter  was  liable 
for  failure  to  keep  same  in  re- 
pair   Ala.     19 

passenger  riding  on  platform  of 
train,  after  being  warned  by 
brakeman  and  conductor  of 
danger,  killed  by  train  falling 
through  bridge,  guilty  of  con- 
tributory negligence Ala.     34 

person  lawfully  on  train  injured 
by  train  falling  through  bridge 
owing  to  defective  structure. . . 
III.  332 

breaking  of  bridge  and  train  fall- 
ing through,  presumption  of 
railroad  company's  negligence, 
which  company  must  rebut  by 
proof Ind.  277 

note  of  Indiana  cases  relating  to 
accidents  from  fall  of  railway 
bridges Ind.  277-278 

where  train  was  derailed  by  rea- 
son of  bridge  breaking  down, 
such  fact  was  presumptive  evi- 
dence of  negligence  which  it 
was  for  railroad  company  to 
rebut Iowa,  337 

instructions  as  to  what  is  required 
of  railroad  company  in  construc- 
tion of  roadbed  and  bridges. . . 
Iowa,  337 

note  of  Missouri  cases  relating  to 
persons  injured  on  trains,  etc., 
due  to  falling  objects,  derail- 
ments, protrusion  of  passengers' 
arms  from  windows,  etc  Mo.  535-537 

note  of  New  York  cases  relating  to 
trains  falling  through  bridges. 
N.  Y.  616 

error  to  admit  testimony  as  to 
improvements  on  new  bridge 
some  months  after  accident  to 
show  negligence  in  allowing  old 
bridge  to  remain N.  Y.  659 
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BURDEN  OF  PROOF. 

as  to  want  of  due  care  on  part  of 
injured  person  on  defendant. . 
, Cal.    62 

where  stage  coach  is  overturned 
the  presumption  is  that  it  was 
due  to  negligence  of  proprietor, 
who  must  rebut  same  by  proof 
to  the  contrary Cal.  66,  67,    68 

riding  on  platforms  of  cars ;  bur- 
den of  proof  where  accident 
happens D.  C.  168 

passenger  injured  in  derailment, 
presumption   of    negligence 
against  carrier  which  the  latter 
must  rebut 111.  209 

breaking  down  of  stage  coach  and 
passenger  injured,  prima  fade 

evidence  of  negligence 

Eng.  rule,  aio 

passenger  must  show  not  only  neg- 
ligence of  carrier  in  causing 
accident,  but  that  he  himself  was 
without  fault,  the  burden  of 
proof  being  on  him  to  show  neg- 
ligence of  carrier  and  absence 
of  negligence  on  his  part. .  111.  215 

overturning  of  passenger  coach 
prima  facie  evidence  of  negli- 
gence which  carrier  must  rebut 
by  showing  that  accident  was 
not  due  to  its  fault 111.  221 

derailment  of  train  is  presumptive 
evidence  of  negligence  which 
carrier  must  rebut  by  showing 
it  was  not  negligence 111.  226 

breaking  of  bridge  and  train  fall- 
ing through,  presumption  of 
railroad  company's  negligence, 
which  company  must  rebut 
by  proof Ind.  277 

Qpon  carrier  of  overcoming  pre- 
sumption of  negligence Ind.  288 

where  train  was  derailed  by 
reason  of  bridge  breaking  down, 
such  fact  was  presumptive  evi- 
dence of  negligence  which  it 
was  for  railroad  company  to 
rebut .Iowa,  337 


BURDEN  OF  VKOOT --Contiuued, 

train  running  off  track,  presump- 
tive evidence  of  negligence, 
which  carrier  must  rebut  by 
evidence  to  the  contrary.    .Me.  405 

derailment  of  train  at  a  switch, 
presumptive  evidence  of  negli- 

.  gence,  the  burden  being  upon 
defendant  to  prove  freedom 
from  negligence Md.  416 

where  plaintiff  showed  that  with- 
out contact  with  any  object  on 
a  level  road  one  of  the  wheels 
of  stage  coach  came  off  and  the 
coach  was  upset,  the  fact  im- 
plied negligence,  which  it  was 
for  defendant  to  rebut Mass.  426 

derailment  of  street  car  is  pre- 
sumptive evidence  of  negli- 
gence, and  the  burden  is  upon 
the  carrier  to  rebut  such  pre- 
sumption by  showing  that  ac- 
cident was  not  the  result  of  its 
negligence Neb.  538 

CABOOSE. 

where  a  passenger  who  entered  a 
caboose  before  it  was  coupled 
to  train,  and  stood  near  the 
door,  was  injured  while  the 
same  was  being  coupled,  the 
question  of  contributory  negli- 
gence was  for  the  jury Ala.     i 

person  standing  on  platform  of 
caboose  car  while  freight  cars 
were  being  switched,  guilty  of 
contributory  negligence. .  .Mo.  513 

passenger  on  freight  train  leaving 
his  seat  in  caboose  and  walking 
towards  door,  paying  no  atten- 
tion to  moving  of  train,  and  in- 
jured by  coupling  of  train  with 
caboose,  guilty  of  contributory 
negligence Mo.  518 

CAR  PROJECTING  OVER  PLAT- 
FORM. 

passenger,  while  waiting  on  sta- 
tion platform  for  local  train, 
struck    and  killed  by    express 
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CAR  PROJECTING  OVER  PLAT- 
FORM -^Continued. 

train,  a  car  of  which  projected 
over  platform;  railroad  com- 
pany liable N.  Y.  588 

passenger  injured  while  standing 
on  station  platform  by  moving 
train  whose  cars  overlapped 
platform ;  railroad  company 
liable N.  Y.  597 

CARRIED  PAST  DESTINATION. 

carrier  liable  where  sick  passen- 
ger, carried  past  destination, 
died  from  exposure  and  neglect 
due  to  being  left  at  station  with- 
out accommodation  for  hours. . 
Miss.  491 

CARRIER. 

law  regards  ferrymen  as  common 
carriers Cal.    6a 

acceptance  of  passenger  by  ferry- 
man, renders  the  latter  liable 
for  safe  transit  of  the  former. 
Cal.    63 

in  suits  against  common  carriers, 
damages  for  mental  anguish  are 
recoverable Cal.     67 

stage  coach  proprietors  must  pro- 
vide proper  vehicles  and  har- 
ness, steady  horses,  and  careful 
drivers Colo.  123 

public  notice  by  carrier  that  he 
will  not  be  responsible  for 
freight,  will  not  vary  carrier's 
liability  to  exercise  highest  de- 
gree of  care Conn.  143 

diligence  in  operating  freight 
train  differs  from  that  required 
on  passenger  trains Ga.  197 

held  to  strict  care  and  vigilance 
and  liable  for  slight  neglect  or 
want  of  care 111.  200 

duty  of  stage  coach  proprietors  to 
furnish  competent  drivers  and, 
where  substitute  to  regular 
driver  is  employed,  proprietors 
liable  for  incompetency  of  sub- 
stitute  111.  207 


CARRIER  -^Continued. 

not  insurer  against  all  accident, 
but  liable  only  for  want  of  ordi- 
nary care,  diligence,  and  skilL 

111.  ai5 

railroad  company's  liability  for 
injuries  sustained  by  reason  of 
defective  structure,  does  not  de- 
pend on  payment  of  fare,  where 
party  injured  was  lawfully  on 
train 111.  322 

railroad  company  liable  only  for 
gross  negligence  to  person  trav- 
eling on  pass  exempting  car- 
rier from  liability 111.  227 

the  fact  that  there  is  no  room  on 
train  does  not  relieve  railroad 
company  from  carrying  pas- 
sengers according  to  contract. . 
Eng.  rule»  271 

duty  of  carrier  does  not  extend  to 
imprisonment  of  passenger,  so 
as  to  prevent  him  from  volun- 
tarily exposing  himself  to  periL 
Ind.  273 

duty  of  railroad  company  to  keep 
station  platform  lighted  for  use 
of  passengers Ind.  303 

stage  coach  proprietor  not  re- 
lieved from  liability  where  it 
was  alleged  that  passenger  di- 
rected driver  as  to  route.  ..Ind.  303 

stage  coach  proprietors,  as  car- 
riers of  passengers,  are  bound 
to  use  the  utmost  skill,  and  are 
responsible  for  the  slightest 
negligence Iowa,  321 

where  company  was  empowered 
to  make  railway  and  charge 
passengers  for  conveyance,  and 
there  was  a  provision  that  no 
action  for  anything  done  or 
omitted  to  be  done,  under  the 
act,  could  be  brought  without 
twenty  days'  notice  in  writing, 
and  plaintiff  brought  action  for 
injury  sustained  while  a  pas- 
senger, no  notice  was  necessary 
as  action  was  brought  against 
company  as  carriers,  and    not 


Index. 


721 


CARRIER— Ctf«/iK«i;</. 

for  anything  under  the  act 

Eng.  rule,  333 

held  to  highest  degree  of  care 
reasonablj  consistent  with  the 
practical  conduct  of  business . . 
Iowa,  337 

instruction  that  defendant  ^as 
bound  to  utmost  care  in  light- 
ing its  station  platform  errone- 
ous, ordinary  care  only  being 
required Iowa,  346 

not  error  to  instruct  that  carriers 
of  passengers  are  bound  to  ex- 
ercise all  possible  skill,  care, 
and  foresight  in  the  running  of 
their  cars,  so  that  passengers 
may  not  be  exposed  to  danger 
on  account  of  the  manner  in 
which  they  are  run Kan.  367 

person  injured  in  derailment  of 
freight  train;  carrier  liable  as 
if  he  were  in  regular  passenger 
train Me.  405 

passenger  injured  by  the  upset  of 
a  stage  coach;  duty  of  stage 
coach  proprietors Md.  414 

stage  coach  proprietors  liable  for 
injuries  to  passenger  caused  by 
defect  in  coach  which  could 
have  been  discovered  on  inspec- 
tion, but  not  for  latent  defect. 
Mass.  426 

stage  coach  proprietors  liable 
where  passenger,  put  in  peril 
by  their  act,  is  injured  by  jump- 
ing from  coach  to  avoid  danger. 
Mass.  436 

bound  to  utmost  care  and  vigi- 
lance not  only  in  management 
of  trains  but  in  structure  and 
care  of  track Mass.  451 

liable  for  derailment  of  train 
caused  by  careless  switching  by 
servants  of  connecting  road . . 
Mass.  451 

street  railway  company  bound  to 
exercise  the  highest  care  in 
management  of  its  cars  in  pass- 
Vol.  IX— 46. 


CARRIER  —Continued. 

ing  obstacles  situated  close  to 
track Minn.  481 

obligation  of  railroads  to  furnish 
safe  landings  and  means  of  ac- 
cess to  and  egress  from  stations. 
Mo.  496 

where  track  had  been  placed  near 

derrick  it  was  duty  of  street  car 

company  to  use  reasonable  care 

to  avoid  danger  to  passengers. 

Mo.  534 

street  railway  companies  are  com- 
mon carriers  of  passengers  and 
liable  as  other  common  carriers 
upon  common-law  principles. . 
Neb.  538 

derailment  of  street  car  is  pre- 
sumptive evidence  of  negli- 
gence, and  the  burden  is  upon 
the  carrier  to  rebut  such  pre- 
sumption by  showing  that  acci- 
dent was  not  the  result  of  its 
negligence Neb.  538 

a  shipper  of  stock,  riding  upon 
free  pass,  assumes  the  risks  and 
inconveniences  while  caring  for 
stock  in  transit,  and  modified 
accordingly,  the  liability  of  rail- 
road to  shipper  for  injuries  sus- 
tained by  negligence  of  em- 
ployees is  that  of  a  common 
carrier  for  hire Neb.  550,  551 

railroad  company  liable  for  failure 
to  provide  accommodations  at 
station  whereby  plaintiff  con- 
tracted a  cold  from  exposure  to 
weather N.  H.  555 

duty  of  railroad  company  to  re- 
move ice  and  snow  from  station 
platform N.  Y.  587 

a  sick  or  lame  person,  a  delicate 
woman,  or  a  child  is  entitled  to 
more  attention  from  carrier 
than  one  in  good  health. N.  Y.  619 

duty  of  railroad  company  to  fur- 
nish passengers  safe  place  to 
ride  and  omission  to  do  so  is 
evidence  of  negligence.  .N.  Y.  639 
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CARRIER  -^Continued. 

railroad  company  not  an  insurer, 
and  libale  onlj  for  neglect  of 
duty N.  Y.  631 

exposure  of  passenger  to  danger 
which  by  exercise  of  reasonable 
foresight  could  have  been  antic- 
ipated and  due  care  avoided,  is 
negligence  on  part  of  carrier. . 
N.  Y.  63s 

CARRIER  AND  PASSENGER. 

doctrine  as  to  mutual  negligence 
of  parties  in  causing  an  injury, 
as  affecting  right  of  recovery, 
applicable  to  passengers  car- 
ried upon  railroads IlL  215 

CARRIER  OF  GOODS. 

an  allegation  that  part  of  plain- 
tiff's baggage  was  lost  by  rea- 
son of  defendant's  negligence, 
sufficient  to  charge  defendant 
for  breach  of  duty  to  use  ordi- 
nary care Eng.  rule,  325 

CARRIER  OF  PASSENGERS. 

railroad  company  operating 
freight  train  with  caboose  at- 
tached for  passengers  not  bound 
to  the  same  degree  of  diligence 
as  in  operation  of  passenger 
trains Ark.     53 

CATTLE  GUARD. 

after  alighting  at  depot,  passenger 
passing  around  freight  train  to 
cross  track  and  falling  into 
cattle  gap Ark.     41 

note  of  Massachusetts  cases  relat- 
ing to  persons  injured  at  sta- 
tions, etc Mass.  438^39 

CHANCE  VERDICT. 

verdict  arrived  at  by  each  jury- 
man marking  a  sum,  then  add- 
ing the  whole,  and  dividing 
total  by  twelve,  and  making  the 
quotient  the  verdict,  is  not  a 
chance  verdict CaL     66 

COLLISION. 

where  a  passenger  who  entered 
a  caboose  before  it  was  coupled 


COLLISION—  Continued. 

to  train,  and  stood  near  the 
door,  was  injured  while  the  same 
was  being  coupled,  the  question 
of  contributory  negligence  was 
for  the  jury Ala.        1 

railroad  company  not  liable  for 
injuries  to  passenger  in  collision 
if  negligent  operation  of  train 
did  not  produce  accident^  or  the 
accident  was  caused  by  latent 
defects  in  appliances Ala.     37 

passenger  after  alighting  from 
train,  crawling  between  cars  of 
freight  train  and  killed  by  sud- 
den backing  of  train Ala.     31 

passenger  riding  in  express  car 
and  injured  in  collision,  held 
not  entitled  to  recover Fla.  177 

where  passenger  went  into  bag- 
gage car  to  see  conductor  and 
was  injured  by  bumping  of  cars, 
question  of  negligence  was  for 
jury,  and  nonsuit  was  errone- 
ous  Ga.   195 

note  of  cases  in  Illinois  relating 
to  derailment  of  trains  caused 
by  collision  with  animals  on 
track IlL  228 

passenger's  arm  projecting  from 
window  of  car  struck  by  freight 
train ;  railroad  liable IlL  233 

passenger  on  cable  car  struck  by 
passing  wagon IlL  240 

person  riding  on  free  pass  killed 
in  collision  while  riding  in  bag- 
gage car IlL  257 

passenger  standing  on  platform 
of  crowded  excursion  train, 
killed  in  collision  with  freight 
train,  railroad  company  liable. 

Ky.  381 

passenger  putting  his  arm  out  of 
window  and  being  struck  by 
freight  car,  held  guilty  of  con- 
tributory negligence Md.  421 

passenger  standing  on  platform 
of  moving  train  and  injured  in 
collision,  guilty  of  contributory 
negligence Mass.  454 
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COLLISION  -^Continued. 

passenger  having  boarded  wrong 
train  and  in  passing  through 
cars  injured  bj  colliding  with 
passenger  on  platform  of  mov- 
ing train,  guiltj  of  contribu- 
tory negligence Mass.  459 

but  where  passenger,  while  on 
platform  of  moving  train,  was 
injured  by  careless  running  of 
engine  against  train,  railroad 
company  liable Mass.  460 

passenger  standing  on  steps  of 
platform  of  street  car  killed  by 
coming  in  contact  with  station- 
ary car  on  other  track,  carrier 
liable Mo.  520 

passenger  riding  on  footboard  of 
open  street  car  knocked  off  by 
colliding  with  passenger  on 
footboard  of  another  car  on 
other  track;  questions  of  neg- 
ligence for  jury N.  J.  562 

carelessness  of  driver  of  street 
car  in  which  plaintiff  was  a 
passenger  not  a  bar  to  plaintifTs 
right  to  recover  against  steam 
railroad  company  for  injuries 
sustained  in  a  collision  between 
street  car  and  train N.  J.  575 

passenger  in  baggage  compart- 
ment at  rear  of  smoking  car  in- 
jured in  rear  end  collision  in 
trying  to  escape  from  car.N.  J.  575 

note  of  New  York  cases  relating 
to  collisions N.  Y.  618 

note  of  New  York  cases  relating 
to  accidents  caused  by  persons 
on  cars  coming  in  contact  with 
elevated  railroad  pillars,  ve- 
hicles and  obstructions  near 
track,  etc N.  Y.  654-656 

passenger^s  arm  on  window  sill 
struck  by  object  while  train  was 
crossing  bridge N.  Y.  659 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  by 
falling  objects  or  obstructions 
on  track    N.  Y.  663-666 


COMPLAINT. 

passenger  injured  in  derailment 
of  train;  complaint  showing 
that  plaintiff  was  injured  sole- 
ly by  defendant's  carelessness 
in  failing  to  repair  track. .  .Ind.  287 

COMPUTATION. 

verdict  arrived  at  by  each  jury- 
man marking  a  sum,  then  add- 
ing the  whole,  and  dividing 
total  by  twelve,  and  making  the 
quotient  the  verdict,  is  not  a 
chance  verdict CaL     66 

CONDUCTOR. 

where  conductor  of  street  car  im- 
pliedly invited  passenger  to  ride 
on  front  platform  the  railroad 
company  assumed  safe  carriage. 
'. Ala.     33 

conductor's  pistol  discharged  by 
striking  rail  on  car  platform 
and  passenger  riding  on  plat- 
form shot Mo.  511 

passenger  riding  on  platform  of 
street  car  with  consent  of  con- 
ductor not  guilty  of  contribu- 
tory negligence N.  Y.  623 

CONNECTING  CARRIER. 

carrier  liable  for  derailment  of 
train  caused  by  careless  switch- 
ing by  servants  of  connecting 
road Mass.  451 

CONTRACT. 

husband  entitled  to  recover  dam- 
ages for  inconvenience  in  being 
compelled  to  walk  home  on  ac- 
count of  being  on  wrong  train, 
but  illness  of  wife  too  remote 
from  breach  of  contract  to  re- 
cover damages  therefor 

Eng.  rule,  135 

passenger  injured  on  stage  coach 
run  by  railroad  company;  ac- 
tion upon  special  contract 

. : Conn.  149 

railroad  company  liable  only  for 
gross  negligence  to  person  trav- 
eling on  pass  exempting  carrier 
from  liability 111.  227 
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CONTRACT  ^Continued, 

the  fact  that  there  is  no  room  on 
train  does  not  relieve  railroad 
company  from  carrying  passen- 
gers according  to  contract 

Eng.  rule,  271 

clause  in  railroad  pass  exempting 
railroad  company  from  liability 
for  injury  to  person  using  same, 
valid N.  J.  575 

CONTRIBUTORY    NEGLI- 
GENCE. 

where  a  passenger  who  entered  a 
caboose  before  it  was  coupled 
to  train,  and  stood  near  the 
door,  was  injured  while  the  same 
was  being  coupled,  the  ques- 
tion of  contributory  negligence 
was  for  the  jury Ala.     i 

plaintiff's  negligence  must  con- 
tribute proximately  to  the  in- 
jury inflicted  to  come  within  the 
rule  as  to  contributory  negli- 
gence  Ala.       z 

a  charge  that  if  plaintiff's  negli- 
gence "contributed  in  any  way 
to  the  happening  of  the  injury" 
he  cannot  recover,  is  mislead- 
ing  Ala.       I 

it  is  contributory  negligence  on 
part  of  passenger  to  pass  from 
one  car  to  another  while  train 
in  motion Ala.     27 

where  plaintiff  knew  of  obstruc- 
tion on  platform  of  station,  and 
there  was  room  for  safe  passage, 
but  he  stumbled  over  same  and 
was  injured,  he  was  guilty  of 
contributory  negligence. .  .Ala.    31 

passenger  riding  on  platform  of 
train,  after  being  warned  by 
brakeman  and  conductor  of 
danger,  killed  by  train  falling 
through  bridge,  guilty  of  con- 
tributory negligence Ala.    34 

after  alighting  at  depot,  passenger 
passing  around  freight  train  to 
cross  track  and  falling  into 
cattle  gap Ark.    41 


CONTRIBUTORY  NEGLIGENCE 
— Continued. 

not   contributory    negligence    to 

ride    upon    platform    of    train 

where  cars  were  crowded  and 

no  warning  against  so  riding . . 

Cal.     92 

person  not  passenger  standing  be- 
tween track  and  platform  struck 
by  train,  guilty  of  contributory 
negligence Cal.    98 

but  on  subsequent  trial  judgment 
for  plaintiff  was  aflirmed. .  .Cal.     98 

person  walking  on  track  at  station 
killed  by  train  while  waiting 
for  train,  guilty  of  contributory 
negligence Cal.   103 

where  plaintiff  was  injured  by 
the  overturning  of  a  stage 
coach,  he  was  not  guilty  of  con- 
tributory negligence  in  having 
his  arm  projecting  from  stag^ 
coach Colo.  133 

passenger  killed  by  falling  from 
train;  contributory  negligence 
in  riding  in  dangerous  place. . 
Colo.   133 

where  person  in  charge  of  stock, 
riding  without  consent  or 
knowledge  of  defendant's 
agents,  is  injured  while  in 
stock  car,  defendant  not  liable, 
plaintiff  not  being  a  passenger. 
Conn.   156 

where  passenger  left  lighted  por- 
tion of  station  platform  and 
went  to  a  dark  part  and  was  in- 
jured, he  was  guilty  of  contrib- 
utory negligence Conn.   158 

whether  intoxicated  condition  of 
passenger  contributed  to  his 
falling  from  street  car  platform, 
question  for  jury D.  C.  163 

where  plaintiff  stood  on  rear  plat- 
form of  street  car,  there  being 
room  inside,  he  took  risk  of 
standing  there  and  could  not 
recover  for  injuries  in  being 
thrown  from  car D.  C.   163 
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CONTRIBUTORY  NEGLIGENCE 
— Continued. 

person  standing  in  crowd  on 
street  railway  track  and  injured, 
guilty  of  contributory  negli- 
gence  D.  C.  173 

passenger  riding  in  express  car 
and  injured  in  collision,  held 
not  entitled  to  recover.    ...  Fla.  177 

it  is  contributory  negligence  for 
a  passenger  to  ride  in  an  ex- 
press car  against  rules  of  rail- 
road company  Fla.   177 

not  a  defense  where  person  was  in- 
jured through  wanton  or  reck- 
less conduct Fla.  177 

where  passenger  was  injured 
while  passing  from  one  car  to 
another,  the  question  of  negli- 
gence was  for  jury,  and  non- 
suit was  error Ga.  195 

where  passenger  went  into  bag- 
gage car  to  see  conductor  and 
was  injured  by  bumping  of  cars, 
question  of  negligence  was  for 
jury,  and  nonsuit  was  errone- 
ous   Ga.  195 

passenger  standing  on  seat  of 
train  and  injured  by  sudden 
starting  of  train,  not  entitled  to 
recover Ga.   199 

passenger  jumping  from  derailed 
car;  carrier  not  liable 111.  208 

passenger  wrestling  or  scuffling 
on  car  and,  while  passing  from 
one  car  to  another,  is  injured, 
cannot  recover  damages 111.  215 

passenger  guilty  of  want  of  rea- 
sonable care,  and  such  want  of 
care  concurs  with  that  of  car- 
rier in  producing  injury,  can- 
not recover  damages 111.  315 

carrier  may  show  that  injury  to 
passenger  leaping  from  car  was 
caused  by  carelessness  of  pass- 
enger prior  to  the  accident.  .111.  215 

passenger  must  show  not  only 
negligence  of  carrier  in  causing 
accident,  but  that  he  himself 
was  without  fault,  the  burden 


CONTRIBUTORY  NEGLIGENCE 
— Continued, 

of  proof  being  on  him  to  show 
negligence  of  carrier  and  ab- 
sence of  negligence  on  his  part 

111.  315 

person  leaving  passenger  car  and 
going  into  baggage  car  without 
authority,  and  killed  by  over- 
turning of  baggage  car,  guilty 
of  contributory  negligence.  .111.  322 

passenger,  in  trying  to  catch  bank 
note  which  was  being  carried 
away  by  the  wind,  falling  from 
platform  of  car,  and  killed, 
guilty  of  contributory  negli- 
gence in  having  assumed  dan- 
gerous position 111.  246 

not  negligence  for  passenger  to 
leave  waiting  room  and  go  on 
station  platform  before  arrival 
of  train 111.  265 

where  passenger's  arm  was  ex- 
tended several  inches  outside 
car  window  and  was  injured  by 
coming  in  contact  with  water 
tank,  carrier  not  liable Ind.  273 

special  verdict  stating  facts  as  to 
derailment  of  train  due  to  de- 
fendant's negligence,  sufficient 
to  show  plaintiff's  freedom  from 
contributory  negligence. .  .Ind.  288 

where  a  boy  stood  on  steps  of  car 
of  train,  he  feeling  sick,  and  was 
thrown  off  by  sudden  jerk  of 
train,  he  was  guilty  of  contribu- 
tory negligence Ind.  308 

not  contributory  negligence  for 
passenger  to  attempt  to  sit  down 
on  station  platform,  where  rail- 
road failed  to  furnish  accommo- 
dations   Ind.  Terr.  315 

where  passenger's  arm  protruded 
from  window  sill  and  was 
broken  by  coming  in  contact 
with  lumber  car  on  track,  he 
was  guilty  of  contributory  neg- 
ligence   Ky.  374 

passenger  in  alighting  from  train 
on  side  furthest  from    station 
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CONTRIBUTORY  NEGLIGENCE 
— Continued, 

platform  fell  over  obstruction 
on  track  and  was  injured, 
guilty  of  contributory  negli- 
gence   Ky.  383 

passenger  putting  his  head  out  of 
window  of  car  and  struck  by 
electric  pole,  guilty  of  contribu- 
tory negligence La.  386 

passing  from  one  car  to  another 
while  train  in  motion,  contribu- 
tory negligence La.  386 

passenger  putting  his  head  out  of 
window  and  being  struck  by 
freight  car,  held  guilty  of  con- 
tributory negligence Md.  431 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  by  electric  pole  between 
the  tracks,  guilty  of  contribu- 
tory negligence Md.  425 

passenger's  arm  protruding  from 
window  of  car  and  struck  by 
swinging  door  of  car  on  paral- 
lel track;  contributory  negli- 
gence   Mass.  448 

passenger  standing  on  platform 
of  moving  train  and  injured  in 
collision,  guilty  of  contributory 
negligence Mass.  454 

not  contributory  negligence  to 
stand  near  door  in  car  of  train 
approaching  station Mass.  458 

passenger  having  boarded  wrong 
train  and  in  passing  through 
cars  injured  by  colliding  with 
passenger  on  platform  of  mov- 
ing train,  guilty  of  contribu- 
tory negligence Mass.  459 

but  where  passenger,  while  on 
platform  of  moving  train,  was 
injured  by  careless  running  of 
engine  against  train,  railroad 
company  liable Mass.  460 

riding  on  front  platform  of  street 
car  not  negligence,  where  pas- 
senger was  obliged  to  stand  on 
account  of  crowded  condition 
of  car Mich.  473 


CONTRIBUTORY  NEGLIGENCE 
— Continued, 

where  passenger  rested  his  hand 
on  open  window  of  street  car 
and  was  injured  by  it  coming  in 
contact  with  some  planks  close 
to  the  track,  question  of  con- 
tributory negligence  for  jury. . 
Minn.  4B1 

passenger  about  to  seat  himself  in 
railway  car  placing  hand  00 
door  which  was  violently  closed 
by  guard  and  his  fingers  injured, 
not  guilty  of  contributory  neg- 
ligence   Eng.  rule,  484 

person  standing  on  platform  of 
caboose  car  while  freight  cars 
were  being  switched,  guilty  of 
contributory  negligence. .  .Mo.  513 

passenger  on  freight  train  leaving 
his  seat  in  caboose  and  walk- 
ing towards  door,  paying  no 
attention  to  moving  of  train, 
and  injured  by  coupling  of 
train  with  caboose,  guilty  of 
contributory  negligence ...  Mo.  518 

in  action  for  injuries  sustained  by 
overturning  of  stage  coach 
where  question  of  contributory 
negligence  was  not  raised  in 
pleadings,  and  no  evidence 
offered,  there  was  nothing  for 
the  jury  to  consider  on  that 
question Nev.  538 

passenger  on  footboard  of  open 
street  car  thrown  ofif  by  sudden 
jerk,  question  of  negligence 
for  jury Neb.  547 

where  passenger,  after  alighting 
from  front  platform  of  street 
car  was  struck  and  killed  by  a 
car  on  parallel  track,  question 
of  negligence  for  jury Neb.  548 

error  to  direct  verdict  for  defend- 
ant in  action  where  boy  fell 
from  steps  of  crowded  street 
car,  as  the  question  of  negli- 
gence was  for  jury Neb.  549 

person  killed  by  train  while  walk- 
ing along  track  to  get  aboard 
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train ;  contributory  negligence . 

N.H.  555 

standing  at  door  of  street  car  for 
purpose  of  being  readj  to  alight, 
is  not  negligence  per  j« . . .  N.  ].  566 

sick  passenger  falling  through 
door  of  street  car;  questions  of 
negligence  for  jury N.  J.  568 

passenger  riding  on  platform  of 
street  car  with  consent  of  con- 
ductor, not  guilty  of  contribu- 
tory negligence N.  Y.  623 

failure  of  passenger  on  street  car 
platform  to  take  hold  of  iron 
rail  on  platform,  not  negligence. 
N.  Y.  633 

passenger,  owing  to  crowded  con- 
dition of  train,  obliged  to  ride 
on  platform  not  guilty  of  con- 
tributory negligence,  and  rail- 
road company  liable  for  his 
death  in  being  thrown  off  car  as 
train  was  rounding  curve  at 
great  speed N.  Y.  639 

passenger  falling  from  icy  plat- 
form of  car  guilty  of  contribu- 
tory, negligence  in  walking 
upon  platform  without  using 
the  hand  rails N.  Y.  631 

passenger,  owing  to  crowded  con- 
dition of  street  car,  obliged  to 
stand  upon  platform,  not  guilty 
of  negligence  as  matter  of  law . 

N.  Y.  635 

where  passenger  stood  on  front 
platform  of  street  car,  although 
there  was  room  inside  the  car, 
and  subsequently  fell  off  and 
was  run  over,  his  contributory 
negligence  precluded  recovery, 
and  judgment  for  plaintiff  re- 
versed  N.  Y.  652 

COUPLING  CARS. 

where  a  passenger  who  entered  a 
caboose  before  it  was  coupled 
to  train,  and  stood  near  the 
door,   was    injured    while    the 


COUPLING  CARS —Continued. 

same  was  being  coupled,  the 
question  of  contributory  neg- 
ligence was  for  the  jury. .  .Ala.       i 

where  passenger  was  injured  on 
freight  train,  due  to  coupling 
of  cars,  held  to  have  assumed 
risk Cal.  104 

passenger  injured  by  jumping 
from  train  to  rescue  her  child 
who  had  fallen  from  platform 
owing  to  jolt  caused  by  coup- 
ling of  cars ;  railroad  not  liable. 
La.  398 

passenger  on  freight  train  leaving 
his  seat  in  caboose  and  walking 
towards  door,  paying  no  atten- 
tion to  moving  of  train,  and  in- 
jured by  coupling  of  train  with 
caboose,  guilty  of  contributory 
negligence Mo.  5x8 

COURT. 

the  giving  of  instructions  is  in 
the  discretion  of  the  court. . 
Cal.    66 

verdict  will  not  be  set  aside  by 
court  unless  palpably  against 
evidence Conn.  142 

when  trial  court  is  justified  in 
directing  verdict D.  C.  163 

granting  of  motion  for  new  trial 
for  newly  discovered  evidence 
is  largely  in  discretion  of  trial 
court Minn.  478 

CURVE. 

in  action  for  accident  on  street 
railroad  curve,  competent  to 
show  that  defendant  had  al- 
tered curve  since  the  accident 
Ga.   180 

passenger  riding  on  platform  of 
street  car,  thrown  from  car  as 
same  was  rounding  curve  .  .Ga.   180 

passenger,  owing  to  crowded  con- 
dition of  train,  obliged  to  ride 
on  platform,  not  guilty  of  con- 
tributory negligence,  and  rail- 
road company  liable  for  his 
death  in  being  thrown  off  car  as 
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CURVE —Continued. 

train  was    rounding    curve    at 
great  speed N.  Y.  629 

DAMAGES. 

evidence  of  decayed,  unsound,  and 
rotten  cross-ties,  sufficient  to 
charge  railroad  with  gross  neg- 
ligence, for  which  jury  might 
award  exemplary  damages .  Ala.     1 1 

funeral  expenses  not  an  element 
of  damages  in  action  for  death 
of  passenger  killed  in  derail- 
ment  Ark.  53 

improper  to  admit  evidence  of 
funeral  expenses  in  action  for 
benefit  of  widow  and  next  of 
kin Ark.     53 

where  stage  coach  at  time  of  acci- 
dent was  driven  by  servant  of 
owner,  the  principal  is  liable 
only  for  simple  negligence,  and 
exemplary  damages  cannot  be 
imposed Cal.     67 

in  suits  against  common  carriers, 
damages  for  mental  anguish  are 
recoverable Cal.     67 

verdict  for  $30,000  for  injuries 
sustained  on  a  freight  train  re- 
sulting in  alleged  rupture,  and 
spinal  trouble,  there  being  con- 
flicting medical  testimony,  held 
excessive Cal.  104 

husband  entitled  to  recover  dam- 
ages for  inconvenience  in  be- 
ing compelled  to  walk  home  on 
account  of  t>eing  on  wrong 
train,  but  illness  of  wife  too  re- 
mote from  breach  of  contract 
to  recover  damages  therefor. . . 
Eng.  rule,  135 

when  exemplary  damages  will  be 
allowed Fla.  177 

plaintiff  in  action  for  damages  for 
injuries  due  to  defendant's  neg- 
ligence cannot  g^ve  opinion  as  to 
damages,  but  must  state  facts  as 
to  loss  by  inability  to  labor. Ga.  186 

not  error  to  charge  that  recovery 
may  be  had  for  future  pain.. Ga.  197 


DAMAGES  -^Continued. 

payment  of  accident  policy  to 
party  injured  does  not  relieve 
railroad  company  from  liability 
for  injury 111.  231 

verdict  for  $5,000  for  person  in- 
jured in  derailment  where  in- 
juries were  permanent,  not  ex- 
cessive   111.  221 

a  verdict  for  $10,000  excessive 
where  woman  was  injured  by 
displacement  of  womb  in  step- 
ping off  station  platform;  re- 
mittitur of  $5,000 Ind.  Terr.  315 

where  plaintiff  was  injured  in  de- 
railment of  train,  error  to  in- 
struct that  if  a  certain  part  of 
his  injuries  was  not  caused  by 
the  accident  he  could  not  re- 
cover, although  he  had  suffered 
other  injuries Iowa,  334 

not  error  to  instruct  jury  to  give 
exemplary  damages  where 
plaintiff's  injury  was  caused  by 
intoxicated  condition  of  driver 
of  stage  coach Kan.  351 

in  statutory  action  for  damages 
for  death  of  party,  recovery  is 
to  be  of  a  pecuniary  compensa- 
tion for  a  pecuniary  loss.  .Kan.  355 

where  passenger  was  killed  in  de- 
railment of  train  due  to  alleged 
defective  track,  the  evidence 
showing  that  but  a  few  of  the 
ties  were  rotten,  and  that  a 
competent  section  boss  was  in 
charge  of  the  track,  no  case  was 
shown  for  exemplary  damages. 
Kan.  355 

statutory  right  of  action  to  re- 
cover damages  for  death  of 
person  caused  by  wrongful  &ct. 
Eng.  rule,  361 

damages  for  mental  suffering  not 
recoverable  under  Lord  Camp- 
bell's Act Eng.  rule,  361 

verdict  for  $4,000  for  broken  ankle 
sustained  by  person  jumping 
from  street  car,  excessive.  .Ky.  381 
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DAMAGES  --Continued. 

exemplary  damages  may  be 
awarded  where  injury  is  caused 
by  gross  negligence  of  railroad. 
N.H.  555 

punitiYe  damages  not  recoverable 
in  case  of  injury  to  passenger 
happening  by  reason  of  failure 
of  railroad  company's  agents  to 
perform  duty  imposed  by  rules 
and  regulations N.  J.  557 

husband  entitled  to  damages  for 
loss  of  services  of  wife. . . N.  Y.  599 

damageis  for  future  bodily  pain 
may  be  awarded  when  the  evi- 
dence shows  it  to  be  reasonably 
certain  that  they  will  inevitably 
and  necessarily  result  from  the 
original  injury N.  Y.  606 

DAMNUM  ABSQJJE  INJURIA. 

where  car  was  overturned  owing 
to  derailment  of  train  due  to 
broken  wheel,  railroad  not  li- 
able for  failure  of  conductor  to 
stop  train  for  inspection  before 
accident La.  394 

DANGEROUS  POSITION. 

where  passenger  who  entered  a 
caboose  before  it  was  coupled 
to  train,  and  stood  near  the 
door,  was  injured  while  the 
same  was  being  coupled,  the 
question  of  contributory  negli- 
gence was  for  the  jury Ala.       i 

not  duty  of  railroad  company  to 
warn  passenger  entering  ca- 
boose of  danger  of  shock  from 
coupling  cars Ala.       i 

passenger  riding  on  platform  of 
train,  after  being  warned  by 
brakeman  and  conductor  of 
danger,  killed  by  train  falling 
through  bridge,  guilty  of  con- 
tributory negligence Ala.     34 

passenger  killed  by  falling  from 
train;  contributory  negligence 
in  riding  in  dangerous  place. 
Colo.  133 


DANGEROUS    POSITION  —  C^^n- 
tinued. 

passenger  in  baggage  car  leaving 
same  and  going  into  passenger 
car  while  same  in  motion,  and 
passenger  car  subsequently  de- 
railed and  passenger  injured  in 
leaping  therefrom,  the  baggage 
car  not  being  derailed, . . .     111.  215 

person  leaving  passenger  car  and 
going  into  baggage  car  without 
authority  and  killed  by  over- 
turning of  baggage  car,  guilty 
of  contributory  negligence. 111.  222 

passenger,  in  trying  to  catch 
bank  note  which  was  being 
carried  away  by  the  wind,  falling 
from  platform  of  car,  and  killed, 
guilty  of  contributory  negli- 
gence in  having  assumed  dan- 
gerous possition 111.  246 

an  answer  which  alleged  that  the 
injury  to  plaintiff  was  "the  re- 
sult of  his  own  carelessness  in 
being  in  an  improper  and  dan- 
gerous place"  failed  to  show 
that  the  injury  was  caused  by 
fault  of  plaintiff  in  being  in 
dangerous  place  on  train.  .Ind.  270 

DANGEROUS  PREMISES. 

note  of  English  cases  relating  to 
liability    of    land    owners    for 

dangerous  premises 

Eng.  rule,  469-472 

DASHBOARD. 

passenger  thrown  over  dashboard 
of  street  car  owing  to  obstruc- 
tion on  track 111.  262 

DEATH. 

passenger  injured  in  derailment 
of  train ; death  from  pneumonia ; 
proximate  cause Ala.       5 

passenger  after  alighting  from 
train,  crawling  between  cars  of 
freight  train  and  killed  by  sud- 
den backing  of  train Ala.     31 

passenger  riding  on  platform  of 
train,  after  being  warned  by 
brakeman    and     conductor    of 
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DEATH  —Continued. 

danger,  killed  bj  train  falling 
through  bridge,  guilty  of  con- 
tributory negligence Ala.     34 

passenger  crossing  track  and  stop- 
ping between  baggage  platform 
and  track,  struck  and  killed  bj 
train Ark.     40 

funeral  expenses  not  an  element 
of  damages  in  action  for  death 
of  passenger  killed  in  derail- 
ment  Ark.     53 

person  walking  on  track  at  station 
killed  by  train  while  waiting  for 
train,  guilty  of  contributory 
negligence Cal.  103 

where  passenger  was  killed  in  de- 
railment of  train  due  to  defect- 
ive switch,  railroad  liable .  Colo.   1 15 

passenger  killed  by  falling  from 
train;  contributory  negligence 
in  riding  in  dangerous  place. 
...Colo.  132 

railway  postal  clerk  killed  by 
striking  his  head  against  bridge 
post  while  catching  mail  bag, 
burden  of  proof  as  to  negli- 
gence  D.  C.  169 

person  leaving  passenger  car  and 
going  into  baggage  car  with- 
out authority,  and  killed  by 
overturning  of  baggage  car, 
guilty  of  contributory  negli- 
gence   111.  232 

passenger,  in  trying  to  catch  bank 
note  which  was  being  carried 
away  by  the  wind,  falling  from 
platform  of  car,  and  killed, 
guilty  of  contributory  negli- 
gence in  having  assumed  dan- 
gerous position III.  246 

person  riding  on  free  pass  killed 
in  collision  while  riding  in 
baggage  car 111.  257 

passenger  standing  on  platform 
of  station  struck  by  piece  of 
burning  wood  thrown  by  de- 
fendant's employee,  from  which 
injuries  he  died,  railroad  liable. 
Ind.  302 


DEATH  ^Continued. 

passenger  drowned,  while  cross- 
ing stream  in  boat,  after  trans- 
ferring from  defendant's  stage 
coach Iowa,  328 

in  statutory  action  for  damages 
for  death  of  party,  recovery  is 
to  be  of  a  pecuniary  compensa- 
tion for  a  pecuniary  loss.  .Kan.  555 

where  passenger  was  killed  in  de- 
railment of  train  due  to  alleged 
defective  track,  the  evidence 
showing  that  but  a  few  of  the  ties 
were  rotten,  and  that  a  compe- 
tent section  boss  was  in  charge 
of  the  track,  no  case  was  shown 
for  exemplary  damages. .  .Kan.  355 

statutory  right  of  action  to  re- 
cover damages  for  death  of 
person  caused  by  wrongful  act. 
Eng.  rule,  361 

damages  for  mental  suffering  not 
recoverable  under  Lord  Camp- 
bell's Act Eng.  rule,  361 

passenger  standing  on  platform 
of  crowded  excursion  train, 
killed  in  collision  with  freight 
train,  railroad  company  liable. 

Ky.   381 

passenger  passing  through  cars  on 
moving  train,  subsequently 
found  dead  on  railroad  track; 
railroad  not  liable Me.  408 

person  crossing  track  at  depot  to 
get  to  ticket  office,  struck  and 
killed  by  train  passing  through 
depot  at  high  rate  of  speed; 
railroad  liable Md.  425 

person  having  left  station  and 
while  walking  along  highway 
attempted  to  cross  track  and 
was  killed  by  train,  held  not  a 
passenger .Mass.  439 

hurricane  deck  of  steamboat 
breaking  down  and  passenger 
thrown  into  water  and  drowned. 
Mass.  440 

street  railway  company  not  liable 
in  tort  for  loss  of  life  of  person 
prior  to  statute  of  1886. .  .Mass.  441 
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DEATH  ^Continued, 

HabilJtj  of  street  railroad  com- 
pany for  loss  of  life  of  person 

under  statute  of  x886,  c.  140 

Mass.  445 

where  plaintiff's  intestate  fell  off 
rear  platform  of  street  car, 
question  of  negligence  of  par- 
ties should  have  been  submitted 
to  jury Minn.  486 

carrier  liable  where  sick  passen- 
ger, carried  past  destination, 
died  from  exposure  and  neglect 
due  to  being  left  at  station  with- 
out accommodation  for  hours. . 
Miss.  491 

passenger  standing  on  steps  of 
platform  of  street  car  killed  by 
coming  in  contact  with  station- 
ary car  on  other  track,  carrier 
liable Mo.  520 

boy  invited  by  driver  to  board 
street  car,  falling  from  front 
platform  and  killed Mo.  531 

where  passenger,  after  alighting 
from  front  platform  of  street 
car,  was  struck  and  killed  by  a 
car  on  parallel  track,  question 
of  negligence  for  jury Neb.  548 

person  killed  by  train  while  walk- 
ing along  track  to  get  aboard 
train ;  contributory  negligence. 

N.  H.  555 

sick  passenger,  while  preparing 
to  alight  from  train,  injured  by 
sudden  jerk,  such  injuries  re- 
sulting in  death N.  H.  557 

person  killed  on  train  while  riding 
on  free  pass N.  J.  575 

where  a  passenger  in  trying  to  re- 
cover his  hat  which  had  blown 
off,  slipped  under  the  railing  of 
the  gangway  of  a  boat,  fell  over- 
board and  was  drowned,  steam- 
boat company  not  liable  for  the 
accident N.  Y.  576 

passenger,  while  waiting  on  sta- 
tion platform  for  local  train, 
struck  and  killed  by  express 
train,  a  car  of  which  projected 


DEATH  ^Continued. 

over  platform;  railroad  com- 
pany liable N.  Y.  588 

where  a  boy  was  pushed  off 
crowded  front  platform  of  street 
car  by  another  passenger,  sus- 
taining injuries  from  which  he 
died,  carrier  was  liable.  .N.  Y.  619 

passenger  riding  on  platform  of 
street  car  thrown  therefrom 
and  killed  by  car  leaving  track ; 
railroad  company  liable.  .N.Y.  633 

passenger,  owing  to  crowded  con- 
dition of  train,  obliged  to  ride 
on  platform,  not  guilty  of  con- 
tributory negligence,  and  rail- 
road company  liable  for  his 
death  in  being  thrown  off  car  as 
train  was  rounding  curve  at 
great  speed N.Y.  639 

where  passenger  stood  on  front 
platform  of  street  car,  although 
there  was  room  inside  the  car, 
and  subsequently  fell  off  and 
was  run  over,  his  contributory 
negligence  precluded  recovery, 
and  judgment  for  plaintiff 
reversed N.Y.  653 

DECK. 

hurricane  deck  of  steamboat 
breaking  down  and  passenger 
thrown  into  water  and  drowned. 
Mass.  440 

where  passenger  on  hurricane 
deck  of  steamboat  was  struck 
by  hawser  as  vessel  was  being 
brought  to  landing,  the  pre- 
sumption of  negligence  was  for 
defendant  to  rebut N.  Y.  578 

DECLARATION. 

where  declaration  alleged  care- 
less running  of  train  it  was 
error  to  permit  evidence  that 
injury  to  boy  at  station  was 
caused  by  defective  construc- 
tion of  station  platform.N.Mex.  576 

DEFECTIVE  APPLIANCE, 
passenger  struck  by  appliance  on 
steamboat  and  falling  overboard 
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DEFECTIVE    APPLIANCE— 0»- 
tinued. 

at  dock ;  evidence  as  to  re- 
fusal of  master  to  assist  pas- 
senger admissible  to  show 
damage  and  as  part  of  the 
transaction Conn.  136 

not  error  to  charge  that  if  ac- 
cident was  caused  by  breaking 
of  appliance  which  had  undis- 
coverable  defect,  defendant  not 
liable Ind.  377 

hurricane  deck  of  steamboat 
breaking  down  and  passenger 
thrown  into  water  and  drowned. 
Mass.  440 

where  passenger  on  hurricane 
deck  of  steamboat  was  struck 
bj  hawser  as  vessel  was  being 
brought  to  landing,  the  pre- 
sumption of  negligence  was  for 
defendant  to  rebut N.  Y.  578 

DEFECTIVE  CROSS-TIE. 

evidence  of  decayed,  unsound,  and 
rotten  cross-ties,  sufficient  to 
charge  railroad  with  gross  neg- 
ligence for  which  jury  might 
award  exemplary  damages.  Ala.    11 

DEFECTIVE    STRUCTURE.    See 
also  Bridgb. 

person  lawfully  on  train  injured 
by  falling  through  bridge 
owing  to  defective  structure . . . 

111.  232 

DEFECTIVE  TRACK. 

evidence  of  decayed,  unsound,  and 
rotten  cross- ties,  sufficient  to 
charge  railroad  with  gross  neg- 
ligence for  which  jury  might 
award  exemplary  damages .  Ala.     1 1 

DEFECTIVE  WHEEL. 

stage  coach  proprietor  liable  for 
injuries  to  passenger  due  to 
breaking  of  axle  from  frost.  .111.  300 

DEFENSE. 

contributory  negligence  is  not  a 
defense  where  person  was  in- 
jured through  wanton  or  reck- 
less conduct Fla.  177 


DEGREE  OF  CARE. 

carriers  held  to  highest  degree  of 
care  reasonably  consistent  with 
the  practical  conduct  of  their 
business Iowa,  337 

instruction  that  defendant  was 
bound  to  utmost  care  in  light- 
ing its  station  platform  errone- 
ous, ordinary  care  only  being 
required Iowa,  546 

not  error  to  instruct  that  carriers 
of  passengers  are  bound  to  ex- 
ercise all  possible  skill,  care,  and 
foresight  in  the  running  of  their 
cars,  so  that  passengers  may 
not  be  exposed  to  danger  on  ac- 
count of  the  manner  in  which 
they  are  run. Kan.  367 

carrier  bound  to  utmost  care  and 
vigilance  not  only  in  manage- 
ment of  trains  but  in  structure 
and  care  of  track Mass.  451 

position  passenger  assumes  in 
street  car  is  not  subject  to  arbi- 
trary rule,  but  he  must  exercise 
care  that  prudent  persons  would 
exercise  under  like  circum- 
stances    Minn.  481 

in  action  for  injuries  caused  by 
derailment  of  train,  an  instruc- 
tion that  railroad  must  use  such 
a  degree  of  care  as  is  practicable, 
short  of  incurring  expense  mak- 
ing it  impossible  to  run  busi- 
ness, erroneous  and  calculated 
to  mislead  jury N.  H.  555 

DERAILMENT. 

passenger  injured  in  derailment 
of  train;  death  from  pneu- 
monia; proximate  cause..  .Ala.      5 

female  passenger  injured  in  de- 
railment of  train;  error  to  re- 
fuse request  for  personal  exami- 
nation of  plaintiff Ala.     IX 

note  of  Alabama  cases  relating 
to  derailment  of  trains,  etc. .  .xi-i3 

funeral  expenses  not  an  element 
of  damages  in  action  for  death 
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DERAILMENT— C^nZ/ff  If  e^. 

of  passenger  killed  in  derail- 
ment   Ark.    53 

note  of  Arkansas  cases  relating  to 
derailment  of  trains Ark.  53-56 

passenger  riding  on  platform  of 
car  injured  in  derailment  of 
train Cal.    85 

the  overturning  of  a  car  and 
injury  to  passenger  thereby,  is 
presumption  of  negligence  for 
railroad  to  rebut Colo.  115 

where  passenger  was  killed  in  de- 
railment of  train  due  to  defect- 
ive switch,  railroad  liable.  .C0I0.115 

passenger  insane  from  shock  re- 
ceived in  derailment  of  train. . . 
Colo.  132 

derailment  of  train  \^  prima  facie 
evidence  of  negligence,  and  in- 
struction to  the  effect  that  such 
an  accident  was  conclusive  evi- 
dence of  negligence,  erroneous. 
Dak.  159 

person  injured  in  derailment  of 
train  raises  presumption  of  neg- 
ligence on  part  of  railroad 
company Ga.  182 

passenger  injured  in  derailment 
of  train Ga.  186 

passenger  jumping  from  derailed 
car;  carrier  not  liable III.  208 

passenger  in  baggage  car  going 
into  passenger  car,  the  latter 
car  becoming  derailed 111.  208 

passenger  injured  in  derailment, 
presumption  of  negligence 
against  carrier  which  the  latter 
must  rebut 111.  209 

passenger  in  baggage  car  leaving 
same  and  going  into  passenger 
car  while  same  in  motion,  and 
passenger  car  subsequently  de- 
railed and  passenger  injured  in 
leaping  therefrom,  the  baggage 
car  not  being  derailed 111.  215 

overturning  of  passenger  coach 
prima  facie  evidence  of  negli- 
gence which  carrier  must  rebut 


DERAILMENT -~C<»»/f  »«{«</. 

by  showing  that  accident  was 
not  due  to  its  fault 111.  221 

person  leaving  passenger  car  and 
going  into  baggage  car  without 
authority  and  killed  by  over- 
turning of  baggage  car,  guilty 
of  contributory  negligence . .  111.  222 

derailment  of  train  is  presumptive 
evidence  of  negligence,  which 
carrier  must  rebut  by  showing  it 
was   not  negligent 111.  226 

where  train  was  derailed  owing  to 
running  at  high  speed  on  de- 
fective track,  railroad  liable. 
111.  226 

note  of  Illinois  cases  relating  to 
derailment  of  trains  due  to 
condition  of  track 111.  227-228 

person  traveling  on  pass  issued  to 
another  person  injured  in  de- 
railment of  train ;  railroad  not 
liable 111.  227 

note  of  cases  in  Illinois  relating 
to  derailment  of  trains  caused 
by  collision  with  animals  on 
track 111.  228 

street  car  derailed  and  running 
over  embankment 111.  230 

note  of  Illinois  cases  relating  to 
derailment  of  trains. . .  .111.  260-261 

passenger  injured  in  derailment 
of  train;  complaint  showing 
that  plaintiff  was  injured  solely 
by  defendant's  carelessness  in 
failing  to  repair  track Ind.  287 

sp€t:ial  verdict  stating  facts  as  to 
derailment  of  train  due  to  de- 
fendant's negligence  sufficient 
to  show  plaintiff's  freedom  from 
contributory  negligence. .  .Ind.  288 

de^railment  of  train  due  to  de- 
fective condition  of  track,  pre- 
sumption of  negligence. . .  Ind.  288 

note  of  Indiana  cases  relating  to 
derailment  of  trains,  street 
cars,  etc Ind.  289-291 

where  plaintiff  was  injured  in  de- 
railment of  train,  error  to  in- 
struct that  if  a  certain  part  of 
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DERAILMENT  -^Continued, 

his  injuries  was  not  caused  bj 
the  accident  he  could  not  re- 
cover, although  he  had  suffered 
other  injuries Iowa,  334 

note  of  Iowa  cases  relating  to 
stockmen  injured  by  .derail- 
ment of  trains Iowa,  334 

where  train  was  derailed  by 
reason  of  bridge  breaking 
down,  such  fact  wss  presump- 
tive evidence  of  negligence 
which  it  was  for  railroad  com- 
pany to  rebut Iowa,  337 

where  passenger  was  killed  in  de- 
railment of  train  due  to  alleged 
defective  track,  the  evidence 
showing  that  but  a  few  of  the 
ties  were  rotten,  and  that  a 
competent  section  boss  was  in 
charge  of  the  track,  no  case 
was  shown  for  exemplary  dam- 
ages  Kan.  355 

note  of  Kansas  cases  relating  to 
derailment  of  trains Kan.  356 

note  of  Kentucky  cases  relating 
to  derailment  of  trains  and 
street  cars Ky ,  380-^81 

where  car  was  overturned  owing 
to  derailment  of  train  due  to 
broken  wheel,  railroad  not  lia- 
ble for  failure  of  conductor  to 
stop  train  for  inspection  before 
accident La.  394 

passenger  injured  by  reason  of 
engine  jumping  track  and  train 
being  overturned  and  thrown 
into  ditch La.  394 

train  running  off  track,  presump- 
tive evidence  of  negligence, 
which  carrier  must  rebut  by  ev- 
idence to  the  contrary Me.  405 

person  injured  in  derailment  of 
freight  train ;  carrier  liable  as 
if  he  were  in  regular  passenger 
train Me.  405 

derailment  of  train  at  a  switch, 
presumptive  evidence  of  negli- 
gence, the  burden  being  upon 


DE  R  AI LMENT — Continued. 

defendant  to  prove  freedom 
from  negligence Md.  416 

note  of  Massachusetts  cases  re- 
lating to  derailment  of  street 
cars Mass.  447 

carrier  liable  for  derailment  of 
ttain  caused  by  careless  switch- 
ing by  servants  of  connecting 
road Mass.  451 

where  defendant  offered  evidence 
in  rebuttal  of  plaintiff's  allega- 
tion, in  action  for  damages  for 
injuries  sustained  in  derailment 
of  train,  showing  that  track  was 
in  good  condition  and  train 
properly  managed,  the  same 
was  for  jury  to  determine 
whether  defendant  exercised 
due  diligence  under  the  cir- 
cumstances   Minn.  478 

note  of  Missouri  cases  relating 
to  accidents  on  trains,  derail- 
ments,  riding  on  passes,  etc. 

Mo.  505 

train  derailed  owing  to  defective 
track ;  railroad  company  liable. 

Mo.  515 

note  of  Missouri  cases  relating  to 

derailment    of    trains,   etc 

Mo.  516-517' 

note  of  Missouri  cases  relating  to 
persons  injured  on  trains,  etc., 
due  to  falling  objects,  derail- 
ments, protrusion  of  passengers' 
arms  from  windows,  etc 

Mo.  535-537 

derailment  of  street  car  is  pre- 
sumptive evidence  of  negli- 
gence, and  the  burden  is  upon 
the  carrier  to  rebut  such  pre- 
sumption by  showing  that  acci- 
dent was  not  the  result  of  its 

negligence Neb.  538 

in  action  for  injuries  caused  by 
derailment  of  train,  an  instruc- 
tion that  railroad  must  use  such 
a  degree  of  care  as  is  practic- 
able, short  of  incurring  ex- 
pense making  it  impossible  to 
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run    business,    erroneous    and 
calculated  to  mislead  jury. . . . 

N.  H.  555 

derailment  of  train  due  to  mis- 
placement of  switch N.  J.  557 

in  action  for  injuries  caused  bj 
derailment  of  train  an  instruc- 
tion ''that  the  fact  of  this  acci- 
dent occurring  was  of  itself 
presumptive  evidence  of  negli- 
gence on  the  part  of  the  de- 
fendants," proper N.Y.  6o6 

note  of  New  York  cases  relating 
to    derailment    of    trains     and 

street  cars N.  Y.  615-618 

note  of  New  York  cases  relating 
.  to  mail  agents  injured  in  de- 
railment of  trains. .  ..N.  Y.  615-616 
passenger  riding  on  platform  of 
street  car  thrown  therefrom  and 
killed  bj  car  leaving  track; 
railroad  company  liable.. N.Y.  623 

DERRICK. 

liability  of  steamboat  company  to 
passenger  for  injury  sustained 
while  arm  resting  on  window 
sill  of  ladies'  cabin,  by  fall  of 
derrick Iowa,  326 

passenger  struck  by  derrick  near 
track  while  riding  on  steps  of 
street  car Mo.  524 

where  track  had  been  placed  near 

derrick  it  was  duty  of  street  car 

company  to  use  reasonable  care 

to  avoid  danger  to  passengers. 

Mo.  524 

DIRECTING  VERDICT. 

when  trial  court  is  justified  in  di- 
recting verdict D.  C.   163 

where  passenger  standing  on  foot- 
board of  open  car,  was  thrown 
therefrom,  and  struck  by 
another  car,  and  there  was  no 
evidence  of  defect  in  car  or 
track,  direction  of  verdict  for 
defendant  was  proper D.  C.  168 

where  passenger  was  injured 
while  passing  from  one  car  to 


DIRECTING  VERDICT— C<>ii- 
tinued. 

another,  case  was  for  jury,  and 
error  to  direct  verdict  for  de- 
fendant.  D.  C.  172 

DOCK, 

passenger  struck  by  appliance  on 
steamboat  and  falling  overboard 
at  dock ;  evidence  as  to  refusal 
of  master  to  assist  passenger 
admissible  to  show  damage  and 
as  part  of  the  transaction .  Conn.  136 

DOOR  OF  CAR. 

passenger  leaning  against  door 
and  falling  out  of  car,  sufficient 
evidence  to  go  to  jury  on  negli- 
gence  Eng.  rule,  317 

passenger  injured  while  trying  to 
close  door  of  railroad  car  as 
train  was  going  through  tunnel, 
railroad  liable Md.  42a 

passenger's  arm  protruding  from 
window  of  car  and  struck  by 
swinging  door  of  car  on  paral- 
lel track;  contributory  negli- 
gence   ! . . .  Mass.  448 

passenger  about  to  seat  himself  in 
railway  car  placing  hand  on 
door  which  was  violently  closed 
by  guard  and  his  fingers  in- 
jured, not  guilty  of  contribu- 
tory negligence Eng.  rule,  484 

standing  at  door  of  street  car, 
for  purpose  of  being  ready  to 
alight,  is  not  negligence  per  se, 
N.J.  566 

sick  passenger  falling  through 
door  of  street  car ;  questions  of 
negligence  for  jury N.  J.  568 

where  passenger  on  sleeping  car 
in  going  to  wash  room  which 
was  dark  to  look  for  closet  and 
opened  a  door  which  proved  to 
be  rear  door  of  car,  through 
which  he  fell  from  train,  ques- 
tion of  negligence  was  for  jury 
and  it  was  error  to  nonsuit. . . . 
N.Y.  657 
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DRESS  CATCHING  FIRE. 

passenger  throwing  lighted  match 
in  street  car  and  woman's  dress 
catching  fire;  railroad  com- 
pany not  liable Mo    530 

DRIVER. 

of  stage  coach  may  testify  as  to 
condition  of  coach  at  time  of 
accident 111.  3oo 

duty  of  stage  coach  proprietors  to 
furnish  competent  drivers  and, 
where  substitute  to  regular 
driver  is  employed,  proprietors 
liable  for  incompetency  of  sub- 
stitute   111.  207 

where  passenger  was  injured  by 
upsetting  of  stage  coach,  jury 
should  have  been  directed  to 
consider  whether  driver's  devia- 
tion from  route  was  negligence. 
Eng.  rule,  301,  322 

stage  coach  proprietor  not  re- 
lieved from  liability  where  it 
was  alleged  that  passenger  di- 
rected driver  as  to  route . . .  Ind.  303 

not  error  to  instruct  jury  to  give 
exemplary  damages  where 
plaintiff's  injury  was  caused 
by  intoxicated  condition  of 
driver  of  stage  coach Kan.  351 

request  of  driver  that  passenger 
take  inside  seat  in  stage  coach 
at  his  peril  does  not  excuse 
driver  from  exercise  of  ordinary 
care Me.  40X 

boy  invited  by  driver  to  board 
street  car,  falling  from  front 
platform  and  killed Mo.  521 

riding  on  step  of  street  car  by  di- 
rection of  driver,  not  negligence 
per  se Mo.  524 

carelessness  of  driver  of  street  car 
in  which  plaintiff  was  a  pas* 
senger  not  a  bar  to  plaintiff's 
right  to  recover  against  steam 
railroad  company  for  injuries 
sustained  in  a  collision  between 

street  car  and  train N.  J.  575 

passenger  riding  on  front  plat- 
form of  street  car  thrown  off  by 


DRIVER  ^Continued, 
driver  whipping  his  horses  and 
causing    sudden    jerk    of    car, 
carrier  liable N.  Y.  624 

where  boy,  while  driving  horse  at 
request  of  driver,  was  injured  by 
t>eing  jostled  by  boys  who  were 
getting  off  platform  of  car,  and 
he  fell  from  car,  an  allegation 
that  platform  was  not  safe  place 
and  it  was  negligence  to  place 
plaintiff '  upon  it,  was  not  sus- 
tained, and  verdict  for  plaintiff 
properly  set  aside N.  Y.  639 

DROVER.     See  also  Stockmax. 

note  of  Illinois  cases  relating  to 

injuries  to  stockmen 

III.  257,258,  261 

note  of  Indiana  cases  relating  to 
injuries  to  stockmen,  drovers, 
postal  clerks,  etc Ind.  291 

instruction  that  shipper  of  cattle 
riding  on  drover's  pass  is  en- 
titled to  all  rights  and  privi- 
leges of  ordinary  passenger  for 
hire,  erroneous Neb.  550 

a  shipper  of  stock,  riding  upon 
free  pass,  assumes  the  risks  and 
inconveniences  while  caring  for 
stock  in  transit,  and  modified 
accordingly,  the  liability  of  rail- 
road to  shipper  for  injuries  sus- 
tained by  negligence  of  em- 
ployees is  that  of  common 
carrier  for  hire Neb.  550,  551 

note  of  New  York  cases  relating 
to  persons  riding  on  free 
passes N.  Y.  616-617 

passenger  drowned  while  crossing 
stream  in  boat  after  transferring 
from  defendant's  stage  coach . . 
Iowa,  328 

where  a  passenger,  in  trying  to 
recover  his  hat  which  had  blown 
off,  slipped  under  the  railing  of 
the  gangway  of  a  boat,  fell  over- 
board and  was  drowned,  steam- 
boat company  not  liable  for 
the  accident N.  Y.  576 
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ELEVATED  RAILROAD. 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  bj  electric  pole  between 
the  tracks,  guilty  of  contribu- 
tory negligence Md.  435 

passenger  injured  by  slipping  on 
ice  on  stairs  of  elevated  rail- 
road station,  caused  by  accumu- 
lation of  snow,  and  failure  to 
sprinkle  ashes  or  sand,  railroad 
company  liable N.  Y.  599 

where  passenger  fell  over  work- 
man on  stairway  leading  to  ele- 
vated railroad  station,  question 
of  negligencfe  was  for  jury, 
and  nonsuit  erroneous. .  .N.  Y.  601 

where  passenger,  while  on  over- 
crowded car  platform  of  ele- 
vated railroad  train,  had  his  arm 
crushed  as  train  was  rounding 
a  curve,  there  was  evidence  of 
defendant's  negligence  in  not 
furnishing  plaintiff  a  safe  place 
to  ride,  and  also  in  not  keeping 
gate  on  platform  closed  as  re- 
quired by  statute,  which  should 
have  been  submitted  to  jury, 
and  it  was  error  to  nonsuit. 
N.  Y.  648 

note  of  New  York  cases  relating 
to  accidents  caused  by  persons 
on  cars  coming  in  contact  with 
elevated  railroad  pillars,  ve- 
hicles and  obstructions  near 
track,  etc N.  Y.  654-656 

EMBANKMENT. 

street  car  derailed  and  running 
over  embankment 111.  330 

EMPLOYEE. 

vender  of  liquors  and  cigars,  pay- 
ing monthly  rent,  on  steam- 
boat, not  an  employee,  but 
entitled  to  privileges  of  pas- 
senger  Cal.    78 

whether  person  injured  was  a  fel- 
low servant  or  volunteer 

Eng.  rule,    83 

Vol.  IX— 47 


ENGINE. 

boy  struck  by  engine  while  cross- 
ing track  at  station  after  deposit- 
ing letters  in  postal  car. .  .Kan.  373 

ENGLISH  CASES. 

notes  of  English  cases 83, 

114,  128,  135,  140,  141,  171,  ao6, 
210,  2x3,  271,  301,  317,  322,  323, 

3H»  335.  361,  391 »  4i9»  436,  453. 
469,  470,  471,  472,  484,  591,  592,  609 

note  of  English  cases  relating  to 

accidents  at  stations,  etc 

Eng.  rule,  469-472 

note  of  English  cases  relating  to 

liability    of    land    owners    for 

dangerous  premises 

Eng.  rule,  469-472 

EVIDENCE. 

improper  to  admit  evidence    of  . 
funeral  expenses  in  action  for 
benefit  of  widow  and  next  of 
kin Ark.    53 

where  evidence  is  given  at  trial  at 
variance  with  the  complaint, 
and  it  is  not  objected  to  at  the 
time,  error  is  waived Cal.    66 

error  to  exclude  evidence  as  to 
whether  conductor  was  with 
passenger  on  platform  at  time 
of  accident  where  such  a  ques- 
tion was  at  issue,  it  being  im- 
portant to  show  whether 
plaintiff  acted  with  proper  care. 
Cal.    85 

passenger  struck  by  appliance  on 
steamboat  and  falling  overboard 
at  dock ;  evidence  as  to  refusal 
of  master  to  assist  passenger  ad- 
missible to  show  damage  and 
as  part  of  the  transaction .  Conn.  136 

in  action  for  accident  on  street 
railroad  curve,  competent  to 
show  that  defendant  had  altered 
curve  since  the  accident.. .  .Ga.  180 

plaintiff  in  action  for  damages  for 
injuries  due  to  defendant's  neg- 
ligence cannot  g^ve  opinion  as 
to  damages,  but  must  state  facts 
as  to  loss  by  inability  to  labor. Ga.  186 
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EVIDENCE—  Continued, 

witnessi  not  an  expert,  may  give 
opinion  as  to  cause  of  accident, 
but  must  state  reasons  for  such 
opinion;  an  expert  maj  give 
opinion  without  stating  reasons. 
Ga.  i86 

conduct  of  passenger  in  accident, 
though  not  in  presence  of  partj 
injured,  may  be  given  in  proof 
to  show  how  danger  impressed 
others    111.  215 

carrier  may  show  that  injury  to 
passenger  leaping  from  car  was 
caused  by  carelessness  of  pas- 
senger prior  to  the  accident.Ill.  215 

where  bale  of  cotton  fell  upon 
passenger  on  steamboat,  error 
to  permit  evidence,  in  action 
for  damages,  showing  defective 
construction  of  boat Ind.  297 

testimony  of  physician  not  based 
on  facts  in  proof  nor  the  result 
of  his  own  examination  of  pa- 
tient, inadmissible Mich.  472 

where  defendant  offered  evidence 
in  rebuttal  of  plaintiff's  alle- 
gation, in  action  for  damages 
for  injuries  sustained  in  derail- 
ment of  train,  showing  that 
track  was  in  good  condition 
and  train  properly  managed,  the 
same  was  for  jury  to  determine 
whether  defendant  exercised 
due  diligence  under  the  circum- 
stances   Minn.  478 

granting  of  motion  for  new  trial 
for  newly  discovered  evidence  is 
largely  in  discretion  of  trial 
court Minn.  478 

where  passenger  was  injured  at 
station,  testimony  of  two  wit- 
nesses that  they  considered 
platform  dangerous  was  merely 
expression  of  opinion  and  not 

evidence  of  negligence 

Eng.  rule,  591 

photograph  of  the  locus  in  quo  of 
accident,  if  a  fair  representation, 
is  admissible  in  evidence. N.Y.  597 


EVIDENCE  ^Continued, 

error  to  admit  testimony  as  to  im- 
provements on  new  bridge  some 
months  after  accident  to  show 
negligence  in  allowing  old 
bridge  to  remain N.  Y.  659 

evidence  as  to  confusion  produced 
among  other  passengers  by  a 
rattling  noise  outside  the  car  at 
time  of  accident  to  plaintiff  ad- 
missible as  part  of  the  resgestte, 

. .  N.  Y.  66x 


• . .  • 


EXCAVATION. 

passenger  falling  into  excavation 
on  unlighted  plankway  while 
passing  from  one  train  to 
another;  railroad  liable. .  .CaL   X04 

passenger  falling  into  hole  at  de- 
pot while  leaving  carrier's 
grounds  at  midnight ;  question 
of  negligence  for  jury. .  .Mich.  464 

where  person  on  way  to  board 
train  fell  into  hole  on  defend- 
ant's track,  which  track  was  in 
use  by  another  railroad,  from 
whom  plaintiff  purchased  ticket, 
defendant  held  not  liable,  not 
being  bound  to  keep  in  repair 
track  used  by  other  railroad, 
nor  under  any  duty  to  passen- 
gers of  such  railroad N.  H.  551 

EXPERT. 

witness,  not  an  expert,  may  give 
opinion  as  to  cause  of  accident, 
but  must  state  reasons  for  such 
opinion;  an  expert  may  give 
opinion  without  stating  reasons. 
Ga.  186 

EXPLOSION. 

lessee  of  apartment  upon  boat, 
while  waiting  on  station  plat- 
form for  cars  to  take  him  to 
boat,  injured  by  explosion  of 
boiler  of  locomotive;  steamboat 
company  liable,  plaintiff  being 
held  to  be  a  passenger ....  Cal.    78 

note  of  N.  Y.  cases  relating  to 
explosions  on  boats. .  .N.Y.  586-587 
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person  standing  upon  station  plat- 
form injured  by  torpedo  explo- 
sion, railroad  company  not 
liable N.  Y.  604 

EXPOSURE. 

where  sleeping  car  caught  fire  and 
plaintiff  was  compelled  to  stand 
for  a  short  time  on  the  platform 
of  next  car,  and,  being  sick,  con- 
tracted severe  cold,  such  cold 
was  the  remote  and  not  the 
proximate  cause  of  defendant's 
negligence Colo.  131 

carrier  liable  where  sick  passen- 
ger, carried  past  destination, 
died  from  exposure  and  neglect 
due  to  being  left  at  station  with- 
out accommodation  for  hours . 
Miss.  491 

railroad  company  liable  for  fail- 
ure to  provide  accommodations 
at  station  whereby  plaintiff  con- 
tracted a  cold  from  exposure  to 
weather N.  H.  555 

EXPRESS  CAR. 

it  is  contributory  negligence  for 
a  passenger  to  ride  in  an  ex- 
press car  against  rules  of  rail- 
road company Fla.  177 

passenger  riding  in  express  car 
and  injured  in  collision,  held 
not  entitled  to  recover Fla.  177 

FALLING  OBJECT. 

passenger  struck  by  appliance  on 
steamboat  and  falling  overboard 
at  dock ;  evidence  as  to  refusal 
of  master  to  assist  passenger  ad- 
missible to  show  damage  and  as 
part  of  the  transaction.  ..Conn.  136 

customs  officer  struck  by  bags  of 
sugar  falling  upon  him,  reason- 
able evidence  of  negligence. . . 
Eng.  rule,  171 

where  bale  of  cotton  fell  upon 
passenger  on  steamboat,  error 
to  permit  evidence,  in  action 
for  damages,  showing  defective 
construction  of  boat Ind.  297 


FALLING  OBJECT --Continued. 

passenger  standing  on  platform 
of  station  struck  by  piece  of 
burning  wood  thrown  by  de- 
fendant's employee,  from  which 
injuries  he  died,  railroad  liable. 
Ind.  303 

liability  of  steamboat  company  to 
passenger  for  injury  sustained 
while  arm  resting  on  window 
sill  of  ladies'  cabin,  by  fall  of 
derrick Iowa,  326 

passenger  on  steamboat  injured 
by  fall  of  small  boat  on  larboard 
side Mass.  440 

child  injured  by  fall  of  lamp  shade 
in  car;  question  of  sufficiency 
of  fixture  for  jury Mass.  461 

note  of  Missouri  cases  relating 
to  persons  injured  on  trains, 
etc.,  due  to  falling  objects,  de- 
railments, protrusion  of  pas- 
sengers' arms  from  windows, 
etc Mo.  535-537 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  by 
falling  objects  or  obstructions 
on  track N.  Y.  663-666 

FELLOW  SERVANT, 
whether    person    injured    was   a 
fellow  servant  or  volunteer  .... 
Eng.  rule,    8^ 

FERRYBOAT 

note  of  New  York  cases  relating 
to  accidents  on  boats 

note  of  New  York  cases  relating 
to  explosions  on  boats 

FERRY  HOUSE, 
note  of  New  York  cases  of  acci- 
dents at  ferry  houses N.  Y.  586 

FERRYMEN. 

law  regards  ferrymen  as  common 
carriers Cal.    62 

acceptance  of  passenger  by  ferry- 
man, renders  the  latter  liable 
for  safe  transit  of  the  former. , . 
Cal.     62 
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FIRE. 

passenger  throwing  lighted  match 
in  street  car  and  woman's  dress 
catching  fire ;  railroad  company 
not  liable Mo.  530 

FOOTBOARD  OF  CAR. 

where  passenger  standing  on 
footboard  of  open  car,  was 
thrown  therefrom,  and  struck 
bj  another  car,  and  there  was 
no  evidence  of  defect  in  car  or 
track,  direction  of  verdict  for 
defendant  was  proper D.  C.  168 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  by  electric  pole  between 
the  trackSfguiltj  of  contributotj 
negligence Md.  435 

passenger  on  footboard  of  open 
street  car  thrown  off  bj  sudden 
jerk ;  question  of  negligence  for 
jury Neb.  547 

passenger  riding  on  footboard  of 
open  street  car  knocked  off  by 
colliding  with  passenger  on 
footboard  of  another  car  on 
other  track ;  questions  of  negli- 
gence for  jury N.J.  563 

note  of  New  York  cases  relating 
to  accidents  on  platforms  of 
trains  and  street  car  s.N.Y..  .654-^6 

FRAUD. 

where  person  used  non-transfer 
able  ticket  issued  to  another 
and  was  injured  on  train,  car- 
rier liable  only  for  gross  negli- 
gence, such  person  being  a 
trespasser  traveling  on  free  pass 
issued  to  another  person .  Iowa,  339 

FREE  PASS. 

person  riding  on  free  pass  injured 
on  train;  railroad  company 
liable  for  gross  negligence.  .111.  357 

person  riding  on  free  pass  killed 
in  collision  while  riding  in  bag- 
gage car 111.  357 

note  of  Illinois  cases  relating  to 
persons  riding  on  free  passes. . 
111.  357,  360-361 


FREE  F ASS -^Cantimmed, 

person  using  ticket  issued  to 
another  injured  on  train,  carrier 
not  liable Iowa, 

where  person  used  non-transfer- 
able ticket  issued  to  another  and 
was  injured  on  train,  carrier 
liable  only  for  gross  negligence, 
such  person  being  a  trespasser 
traveling  on  free  pass  issued  to 
another  person Iowa,  329 

note  of  Minnesota  cases  relating 
to  riding  on  passes..  .Minn.  489-490 

note  of  Missouri  cases  relating 
to  accidents  on  trains,  derail- 
ments, riding  on  passes,  etc. . . . 

Mo.  505 

person  killed  on  train  while  riding 

on  free  pass N.J.  575 

clause  in  railroad  pass  exempting 
railroad  company  from  liability 
for  injury  to  person  using  same, 

valid N.  J.  575 

note  of  New  York  cases  relating 
to  persons  riding  on  free 
passes N.  Y.  616-617 

FREIGHT  PLATFORM. 

railroad  company  has  right  to  use 
platform  at  flag  station  for 
freight  and  passenger  accom- 
modation  Cal.  no 

FREIGHT  TRAIN. 

passenger  after  alighting  from 
train  crawling  t>etween  cars  of 
freight  train  and  killed  by  sud- 
den backing  of  train Ala.    31 

rai  Iroad  company  operating 
freight  train  with  caboose  at- 
tached for  passengers,  not  bound 
to  the  same  degree  of  diligence 
as  in  operation  of  passenger 
trains Ark,     53 

where  passenger  was  injured  on 
freight  train,  due  to  coupling 
of  cars,  held  to  have  assumed 
risk Cal.  104 

where  person  in  charge  of  stock, 
riding  without  consent  or 
knowledge    of    defendant's 
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FREIGHT  TRAIN  ^Continued. 

agenU,  is  injured  while  in  stock 
car,  defendant  not  liable,  plain- 
tiff not  being  a  passenger. Conn.  156 

diligence  in  operating  freight 
train  differs  from  that  required 
on  passenger  trains Ga.  197 

passenger  injured  while  riding  on 
freight  train  due  to  jolting  of 
train Ga.  197 

passenger's  arm  projecting  from 
window  of  car  struck  hy  freight 
train ;  railroad  liable 111.  3^ 

note  of  Indiana  cases  relating  to 
persons  injured  on  freight 
trains Ind.  379 

person  injured  in  derailment  of 
freight  train;  carrier  liable  as 
if  he  were  in  regular  passenger 
train Me.  405 

passenger  putting  his  arm  out  of 
window  and  being  struck  by 
freight  car,  held  guiltj  of  con- 
tributory negligence Md.  431 

note  of  Missouri  cases  relating  to 
accidents  on  trains,  derail- 
ments, riding  on  passes,  etc . . . 

Mo.  505 

person  standing  on  platform  of 
caboose  car  while  freight  cars 
were  being  switched,  guilty  of 
contributory  negligence. .  .Mo.  513 

note  of  Missouri  cases  relating  to 

derailment  of  trains,  etc 

Mo.  516-517 

passenger  on  freight  train  must 
exercise  more  care  than  on  pas- 
senger train Mo.  518 

passenger  on  freight  train  leaving 
his  seat  in  caboose  and  walking 
towards  door,  paying  no  at- 
tention to  moving  of  train,  and 
injured  by  coupling  of  train 
with  caboose,  guilty  of  con- 
tributory negligence Mo.  518 

child  boarding  freight  train  with- 
out knowledge  of  conductor, 
and  being  permitted  to  remain 
when  discovered,  entitled  to 
care  due  to  passenger Mo.  518 


FRIGHT. 

where  a  piece  of  timber  projected 
over  a  station  platform  from  a 
car  passing  through  station  and 
a  woman,  in  order  to  avoid  be- 
ing struck  by  it,  was  obliged  to 
throw  herself  on  the  platform, 
the  railroad  company  was  liable 
for  the  sickness  caused  by  shock 
to  plaintiff's  nervous  system, 
the  result  being  due  to  its  care- 
lessness  N.  }.  574 

FUNERAL  EXPENSES. 

not  an  element  of  damages  in 
action  for  death  of  passenger 
killed  in  derailment Ark.    53 

improper  to  admit  evidence  of 
funeral  expenses  in  action  for 
benefit  of  widow  and  next  of 
kin Ark.     53 

FUTURE  PAIN. 

not  error  to  charge  that  recovery 
may  be  had  for  future  pain.  Ga.  197 

damages  for  future  bodily  pain 
may  be  awarded  when  the  evi- 
dence shows  it  to  be  reasonably 
certain  that  they  will  inevitably 
and  necessarily  result  from  the 
original  injury N.  Y.  606 

FROST. 

stage  coach  proprietor  liable  for 
injuries  to  passenger  due  to 
breaking  of  axle  from  frost.. 111.  200 

GANGWAY. 

where  a  passenger  in  trying  to 
recover  his  hat  which  had 
blown  off,  slipped  under  the 
railing  of  the  gangway  of  a 
boat,  fell  overboard  and  was  - 
drowned,  steamboat  company 
not  liable  for  the  accident. . . . 
N.  Y.  576 

GATE. 

whether  failure  to  close  gates  on 
car  platform  contributed  to  ac- 
cident, question  for  jury.  .D.C.  163 

train  approaching  while  street 
car  crossing  track  and  gates 
closed;  joint  liability D.C.  173 
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GATE  -^Continued. 

where  passenger  while  on  over- 
crowded car  platform  of  ele- 
vated railroad  train  had  his  arm 
crushed  as  train  was  rounding 
a  curve,  there  was  evidence  of 
defendant's  negligence  in  not 
furnishing  plaintiff  a  safe  place 
to  ride,  and  also  in  not  keeping 
gate  on  platform  closed  as  re- 
quired bj  statute,  which  should 
have  been  submitted  to  jury, 
and  it  was  error  to  nonsuit. . . . 
N.  Y.  648 

GROSS  NEGLIGENCE. 

railroad  company  liable  only  for 
gross  negligence  to  person  trav- 
eling on  pass  exempting  carrier 
from  liability 111.  227 

exemplary  damages  may  be 
awarded  where  injury  is  caused 
by  gross  negligence  of  railroad. 
N.  H.  555 

HACKMAN. 

injured  by  falling  into  hole  in  sta- 
tion platform;  railroad  liable. 
Me.  411 

HAND  RAIL. 

passenger  falling  from  icy  plat- 
form of  car  guilty  of  contribu- 
tory negligence  in  walking 
upon  platform  without  using 
the  hand  rails N.  Y.  631 

HAWSER. 

where  passenger  on  hurricane 
deck  of  steamboat  was  struck 
by  hawser  as  vessel  was  being 
brought  to  landing,  the  pre- 
sumption of  negligence  was  for 
defendant  to  rebut N.  Y.  578 

HEAD  OUT  OF  WINDOW. 

passenger  putting  his  head  out  of 
window  of  car  and  struck  by 
electric  pole,  guilty  of  contrib- 
utory negligence La.  386 

HOLE  ON  PLATFORM. 

person  not  passenger  injured  by 
stepping  into  hole  in  station 
platform,  being    at  station  to 


HOLE  ON  PLATFORM  — Ciw- 
tinned . 

read  cattle  notice  posted  there . 
Ark.    40 

person  falling  into  hole  in  station 
platform,  railroad  company  lia- 
ble Ky.  383 

hackman  injured  by  falling  into 
hole  in  station  platform,  rail- 
road liable Me.  41 1 

HUSBAND  AND  WIFE, 
husband  entitled  to  damages  for 
loss  of  services  of  wife.  .N.  Y.  599 

ICE  AND  SNOW. 

carrier  liable  where  passenger 
was  injured  by  falling  from 
station  platform  after  alighting 
from  train ;  the  platform  being 
slippery  from  ice  and  unlighted. 
Mo.  496 

duty  of  railroad  company  to  re- 
move ice  and  snow  from  station 
platform N.  Y.  587 

passenger  injured  by  falling  on 
icy  platform  at  station;  rail- 
road company  liable N,  Y.  587 

person  falling  on  icy  stairway 
leading  from  station;  railroad 
company  not  liable N.  Y.  598 

passenger  injured  by  slipping  on 
ice  on  stairs  of  elevated  rail- 
road station,  caused  by  accumu- 
lation of  snow,  and  failure  to 

• 

sprinkle  ashes  or  sand,  railroad 

company  liable N.  Y.  599 

passenger  falling  from  icy  plat- 
form of  car  guilty  of  contribu- 
tory negligence  in  walking  upon 
platform  without  using  the 
hand  rails N.  Y.  631 

IMMINENT  DANGER. 

passenger  injured  by  being  pushed 
from  street  car  in  rush  of  other 
passengers  to  escape  danger. . . 

DC.  173 

passenger  may  leap  from  stage 
coach  to  escape  peril 111.  200 

I  passenger  jumping  from  derailed 
car ;  carrier  not  liable 111.  208 
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IMMINENT  DANGBR~C47ff/iiiire^. 

where  passenger  placed  in  immi- 
nent peril,  jumps  from  stage 
coach  to  avoid  danger,  and  is 

.    injured,  carrier  liable 

Eng.  rule,  213 

passenger  jumping  from  platform 
of  street  car  to  avoid  danger. . . 
K7.  381 

stage  coach  proprietors  liable 
where  passenger,  put  in  peril 
bj  their  act,  is  injured  by  jump- 
ing from  coach  to  avoid  danger. 
Mass.  436 

stage  coach  proprietor  liable  to 
passenger  injured  in  leaping 
from  coach  to  avoid  danger, 
although  coach  was  not  over- 
turned  Eng-  rule,  436 

passenger  jumping  from  moving 
train  to  avoid  threatened  col- 
lison  with  runaway  freight  car. 

Neb.  550 

passenger  in  baggage  compart- 
ment at  rear  of  smoking  car 
injured  in  rear  end  collision  in 
tr3ring  to  escape  from  car.N.  J.  575 

INFANT. 

boy  thrown  off  front  platform  as 
street  car  rounded  a  curve.  Ala.    33 

child,  in  custody  of  parent,  injured 
by  falling  from  open  street  car. 
D.  C.  160 

where  a  boy  stood  on  steps  of  car 
of  train,  he  feeling  sick,  and  was 
thrown  off  by  sudden  jerk  of 
train,  he  was  guilty  of  contribu- 
tory negligence Ind.  308 

note  of  Indiana  cases  relating  to 
persons  injured  on  trains, 
street  cars,  station  platforms, 
etc Ind.  314-315 

girl  fiy^  years  old  injured  by  fall- 
ing between  a  moving  train  and 
station  platform Iowa,  346 

boy  struck  by  engine  while  cross- 
ing track  at  station  after  de- 
positing letters  in  postal  car. . . 
Kan.  373 


INFANT  ^Continued. 

child  injured  by  fall  pf  lamp  shade 
in  car;- question  of  sufficiency 
of  fixture  for  jury Mass.  461 

child  boarding  freight  train  with- 
out knowledge  of  conductor, 
and  being  permitted  to  remain 
when  discovered,  entitled  to 
care  due  to  passenger Mo.  518 

boy  invited  by  driver  to  board 
street  car,  falling  from  front 
platform  and  killed Mo.  531 

note  of  Missouri  cases  relating  to 
persons  injured  at  stations,  by 
falling  over  obstructions,  struck 

by  trains,  mail  bags,  etc 

Mo.  534-S3S 

note  of  Missouri  cases  relating 
to  persons  injured  on  trains, 
etc.,  due  to  falling  objects,  de- 
railments, protrusion  of  pas- 
sengers' arms  from  windows, 
etc Mo.  535-537 

where  declaration  alleged  care- 
less running  of  train  it  was 
error  to  permit  evidence  that 
injury  to  boy  at  station  was 
caused  by  defective  construc- 
tion of  station  platform.  N.  Mex.  576 

where  a  boy  was  pushed  off 
crowded  front  platform  of  street 
car  by  another  passenger,  sus- 
taining injuries  from  which  he 
died,  carrier  was  liable..  .N.  Y.  619 

a  sick  or  lame  person,  a  delicate 
woman,  or  a  child  is  entitled  to 
more  attention  from  carrier 
than  one  in  good  health.  .N.  Y.  619 

where  boy  while  driving  horse  at 
request  of  driver  was  injured 
by  being  jostled  by  boys  who 
were  getting  off  platform  of  car, 
and  he  fell  from  car,  an  allega- 
tion that  platform  was  not  safe 
place,* and  it  was  negligence  to 
place  plaintiff  upon  it,  was  not 
sustained,  and  verdict  for  plain- 
tiff properly  set  aside N.  Y.  639 
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INSANITY. 

passenger  insane  from  shock  re- 
ceived in  derailment  of  train. . 
Colo.  133 

INSPECTION. 

where  car  was  overturned  owing 
to  derailment  of  train  due  to 
broken  wheel,  railroad  not  lia- 
ble for  failure  of  conductor  to 
stop  train  for  inspection  before 
accident La.  394 

INSTRUCTION. 

that  if  plaintiff's  negligence  *<con- 
tributed  in  any  way  to  the  hap- 
pening of  the  injury"  he  can- 
not recover,  is  misleading .  Ala.       x 

where  there  was  no  evidence  that 
railroad  company  had  not  kept 
its  station  platforms  in  safe  con- 
dition, error  to  charge  liability 
because  its  baggage  platform 
was  too  near  the  track. . .  .Ark.    40 

railroad  company  operating 
freight  train  yritti  caboose  at- 
tached for  passengers  not 
bound  to  the  same  degree  of 
diligence  as  in  operation  of  pas- 
senger trains Ark.     53 

the  giving  of  instructions  is  in 
the  discretion  of  the  court.  Cal.    66 

derailment  of  train  is  prima  facie 
evidence  of  negligence  and  in- 
struction to  the  effect  that  such 
an  accident  was  conclusive  evi- 
dence of  negligence,  erroneous. 
Dak.  159 

not  error  to  charge  that  recovery 
may  be  had  for  future  pain .  Ga.  197 

not  error  to  charge  that  if  acci- 
dent was  caused  by  breaking  of 
appliance  which  had  undiscov- 
erable  defect,  defendant  not  lia- 
ble  Ind.  277 

passenger  injured  in  overturning 
of  stage  coach ;  instruction  as  to 
care  required  of  carrier.  .Iowa,  319 

where  plaintiff  was  injured  in  de- 
railment of  train,  error  to  in- 
struct that  if  a  certain  part  of 


INSTRUCTION  --Continued. 

his  injuries  was  not  caused  by 
the  accident  he  could  not  re- 
cover, although  he  had  suffered 
other  injuries Iowa,  334 

as  to  what  is  required  of  railroad 
company  in  construction  of 
roadbed  and  bridges Iowa,  337 

that  defendant  was  bound  to  ut- 
most care  in  lighting  its  station 
platform,  erroneous,  ordinary 
care  only  being  required  .  Iowa,  346 

not  error  to  instruct  jury  to  give 
exemplary  damages  where 
plaintiff's  injury  was  caused  by 
intoxicated  condition  of  driver 
of  stage  coach Kan.  35 1 

not  error  to  instruct  that  carriers 
of  passengers  are  bound  to  ex- 
ercise all  possible  skill,  care,  and 
foresight  in  the  running  of  their 
cars,  so  that  the  passengers  may 
not  be  exposed  to  danger  on  ac- 
count of  the  manner  in  which 
they  are  run Kan.  367 

that  it  was  for  jury  to  determine 
whether  injury  was  the  result 
of  an  accident,  and  not  of  negli- 
gence on  defendant's  part,  and 
if  so  found  then  plaintiff  was 
not  entitled  to  recover,  was 
properly  given Md,  416 

in  action  for  injuries,  where  pas- 
senger's elbow  resting  on  win- 
dow sill  of  street  car  was  struck 
by  another  car,  it  was  error  to  in- 
struct that  if  accident  was  due 
to  improper  width  of  cars  or 
condition  of  track,  plaintiff 
could  recover Mo.  504 

that  shipper  of  cattle  riding  on 
drover's  pass  is  entitled  to  all 
rights  and  privileges  of  ordi- 
nary passenger  for  hire,  errone- 
ous  Neb.  550 

in  action  for  injuries  caused  by 
derailment  of  train,  an  in- 
struction that  railroad  must  use 
such  a  degree  of  care  as  is 
practicable,  short  of  incurring 
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expense  making  it  impossible 
to  run  business,  erroneous  and 
calculated  to  mislead  juiy.N.  H.  555 
in  action  for  injuries  caused  by 
derailment  of  train  an  instruc- 
tion "  that  the  fact  of  this  acci- 
dent occurring  was  of  itself 
presumptive  evidence  of  negli- 
gence on  the  part  of  the  de- 
fendants,*' proper N.  Y.  606 

INTOXICATION. 

whether  intoxicated  condition  of 
passenger  contributed  to  his 
falling  from  street  car  platform, 
question  for  jury D.  C.  163 

not  error  to  instruct  jury  to  give 
exemplary  damages  where 
plaintiff's  injury  was  caused  by 
intoxicated  condition  of  driver 
of  stage  coach Kan.  351 

JOINT  LIABILITY. 

train  approaching  while  street  car 

crossing  track  and  gates  closed ; 

joint  liability D.  C.  173 

JURY. 

verdict  will  not  be  set  aside  by 
court  unless  palpably  against 
evidence Conn.  143 

testimony  of  jurors  not  admis- 
sible to  impeach  thei;*  conduct 
and  attack  verdict Mo.  504 

LAMP. 

child  injured  by  fall  of  lamp  shade 
in  car;  question  of  sufficiency 
of  fixture  for  jury Mass.  461 

LATENT  DEFECT. 

coach  proprietor  liable  for  ac- 
cident arising   from  defective 

construction  of  coach 

Eng.  rule,  141 

not  error  to  charge  that  if  ac- 
cident was  caused  by  breaking 
of  appliance  which  had  undis- 
coverable  defect,  defendant  not 
liable Ind.  377 

stage  coach  proprietors  liable  for 
injuries  to  passenger  caused  by 
defect    in    coach  which  could 


LATENT  DEFECT --'Comeimueii, 

have  been  discovered  on  inspec 
tion,  but  not  for  latent  defect. . 
Mass.  436 

passenger  jumping  from  derailed 
car;  carrier  not  liable 111.  308 

where  passenger  placed  in  im- 
minent peril,  jumps  from  stage 
coach  to  avoid  danger,  and  is 

injured,  carrier  liable 

Eng.  rule,  313 

stage  coach  proprietor  liable  to 
passenger  injured  in  leaping 
from  coach  to  avoid  danger,  al- 
though coach  was  not  over- 
turned  Eng.  rule,  436 

passenger  jumping  from  moving 
train  to  avoid  threatened  colli- 
sion with  runaway  freight  car. 
Neb.  550 

LESSEE. 

vender  of  liquors  and  cigars,  pay- 
ing monthly  rent,  on  steamboat, 
not  an  employee,  but  entitled  to 
privileges  of  passenger Cal.    78 

lessee  of  apartment  upon  boat, 
while  waiting  on  station  plat- 
form for  cars  to  take  him  to 
boat,  injured  by  explosion  of 
boiler  of  locomotive ;  steamboat 
company  liable,  plaintiff  being 
held  to  be  a  passenger Cal.    78 

where  person  on  way  to  board 
train  fell  into  hole  on  defend- 
ant's track,  which  track  was  in 
use  by  another  railroad,  from 
whom  plaintiff  purchased 
ticket,  defendant  held  not  lia- 
ble, not  being  bound  to  keep  in 
repair  track  used  by  other  rail- 
road, nor  under  any  duty  to 
passengers  of  such  railroad  .  . . 
N.H.  551 

LIABILITY. 

test  of  liability  of  railroad  com- 
pany  La.  394 

LICENSEE. 

person  using  station  as  short 
cut  to  home  assumed   risk  of 
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LICENSEE  —Continued, 

being  upon  defendant's  prem- 
ises, being  a  mere  licensee 

Mass.  439 

LIGHTED  MATCH. 

passenger  throwing  lighted  match 
in  street  car  and  woman's  dress 
catching  fire;  railroad  company 
not  liable Mo.  530 

LIMITING  LIABILITY. 

public  notice  bj  carrier  that  he 
will  not  be  responsible  for 
freight)  will  not  vary  carrier's 
liability  to  exercise  highest  de- 
gree of  care.  Conn.  143 

railroad  company  liable  only  for 
gross  negligence  to  person  trav- 
eling on  pass  exempting  carrier 
from  iiabiUtj 111.  227 

person  riding  on  free  pass  injured 
on  train;  railroad  company 
liable  for  gross  negligence.  .111.  357 

LORD  CAMPBELL'S  ACT. 

damages  for  mental  suffering  not 
recoverable  under  Lord  Camp- 
bell's Act Eng.  rule,  361 

statutory  right  of  action  to  re- 
cover damages  for  death  of  per- 
son caused  by  wrongful  act. . . . 
Eng.  rule,  361 

MAIL   AGENT.    See  also  Postal 
Clbrk. 

railway  postal  clerk  killed  by 
striking  his  head  against  bridge 
post  while  catching  mail  bag, 
burden  of  proof  as  to  negli- 
gence   D.  C.  169 

note  of  New  York  cases  relating 
to  mail  agents  injured  in  de- 
railment of  trains N.  Y.  615-616 

MAIL  BAG. 

passenger  on  station  platform 
struck  by  mail  bag  thrown  from 
train  moving  at  rapid  speed; 
railroad  liable .Mass.  437 

note  of  Missouri  cases  relating  to 
persons  injured  at  stations,  by 
falling  over  obstructions,  struck 

by  trains,  mail  bags,  etc 

Mo.  534-535 


MAIL  BKG -'Continued. 

person  struck  by  mail  bag  thrown 
from  train,  railroad  not  liable 
where  same  was  carelessly 
thrown  by  United  States  offi- 
cial  N.  J.  571 

where  mail  bag  was  thrown  from 
car  onto  station  platform  and 
passenger  injured,  the  defend- 
ant knowing  of  the  practice  of 
mail  bags  being  thrown  from 
train,  a  cause  of  action  was 
established  against  defendant* 
and  judgment  of  nonsuit  re- 
versed   N.  Y.  593 

MAIL  CRANE. 

passenger's  elbow  on  window  sill 
struck  by  mail  crane  as  train 
was  passing  through  station. . 
N.  Y.  661 

MASTER  AND  SERVANT. 

vender  of  liquors  and  cigars,  pay- 
ing monthly  rent,  on  steamboat, 
not  an  employee,  but  entitled  to 
privileges  of  passenger. . .  .Cal.     78 

whether    person    injured    was  a 

fellow  servant  or  volunteer 

Eng.  rule,     83 

MENTAL  PAIN. 

in  suits  against  common  carriers, 
damages  for  mental  anguish  are 
recoverable Cal.  67 

damages  for  mental  suffering  not 
recoverable  under  Lord  Camp- 
bell's Act Eng.  rule,  361 

MISSILES. 

passenger  standing  on  platform 
of  station  struck  by  piece  of 
burning  wood  thrown  by  de- 
fendant's employee,  from  which 
injuries  he  died,  railroad  liable. 
Ind.  30a 

person  struck  by  mail  bag  thrown 
from  train,  railroad  not  liable 
where  same  was  carelessly 
thrown  by  United  States  offi- 
cial   N.  J.  571 

where  passenger  while  crossing 
bridge  at  station  was  struck  by 
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MISSILES  ^Continued. 

plank  carried  bj  porter,  held 
DOt  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  592 

where  mail  bag  was  thrown  from 
car  onto  station  platform 
and  passenger  injured,  the  de- 
fendant knowing  of  the  practice 
of  mail  bags  being  thrown  from 
train,  a  cause  of  action  was  es- 
tablished against  defendant, 
and  judgment  of  nonsuit  re- 
versed   N.  Y.  593 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  by 
falling  objects  or  obstructions 
on  track N.  Y.  663-^666 

MUTUAL  NEGLIGENCE. 

doctrine  as  to  mutual  negligence 
of  parties  in  causing  an  injury, 
as  affecting  right  of  recovery, 
applicable  to  passengers  car- 
ried upon  railroads 111.  215 

NEGLIGENCE. 

even  if  passenger  had  pneumonia 
and  death  might  ultimately 
have  resulted  from  that  disease, 
railroad  company  would  not 
be  relieved  of  liability  if  injury 
was  caused  by  its  negligence 
and  it  contributed  to  passen- 
ger's death Ala.      5 

evidence  of  decayed,  unsound 
and  rotten  cross-ties,  sufficient 
to  charge  railroad  with  gross 
negligence  for  which  jury  might 
award  exemplary  damages .  Ala.     1 1 

railroad  company  not  liable  for 
injuries  to  passenger  in  colli- 
sion if  negligent  operation  of 
train  did  not  produce  accident 
or  the  accident  was  caused  by 
latent  defects  in  appliances .... 
Ala.    37 

where  stage  coach  is  overturned 
the  presumption  is  that  it  was 
due  to  negligence  of  proprietor 
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who  must  rebut  same  by  proof 
to  the  contrary Cal.  66,  67,    68 

where  stage  coach  at  time  of  ac- 
cident was  driven  by  servant  of 
owner,  the  principal  is  liable 
only  for  simple  negligence,  and 
exemplary  damages  cannot  be 
imposed Cal.    67 

where  person  not  passenger  was 
struck  by  train  at  station  and  it 
was  not  shown  that  running  of 
train  against  plaintiff  was  wil- 
ful or  wanton,  plaintiff  could 
not  recover Cal.    98 

the  overturning  of  a  car  and  in- 
jury to  passenger  thereby,  is 
presumption  of  negligence  for 
railroad  to  rebut Colo.  115 

the  overturning  of  a  stage  coach 
is /rima/acfV  evidence  of  neg- 
ligence  Colo.  133 

where  passenger  was  injured  by 
upsetting  of  stage  coach,  jury 
should  have  been  directed  to 
consider  whether  driver's  devi- 
ation from  route  was  negli- 
gence   Eng.  rule,  128,  301,  322 

rule  as  to  remote  and  proximate 
cause Colo.  131 

where  plaintiff  was  thrown  from 
coach,  a  finding  for  plaintiff  on 
account  of  improper  construc- 
tion of  coach  and  of  luggage 
being  on  seat  amounted  to  a 
finding  of  negligence  against 
defendant Eng.  rule,  140 

coach  proprietor  not  liable  for  in- 
juries from  accident,  where 
driver  was  not  negligent  or  in 
fault Eng.  rule,  141,  324 

coach  proprietor  liable  for  acci- 
dent arising  from  defective  con- 
struction of  coach . . .  Eng.  rule,  141 

where  the  facts  showed  culpable 
negligence  of  defendant's  agent, 
whereby  plaintiff  was  injured 
by  the  overturning  of  stage 
coach,    verdict    for   defendant 


748 


American  Negligence  Cases. 


HiEGI^lGKifCE -^Comiinued. 

was  set  aside  as  being  against 
weight  of  evidence Conn.  143 

negligence  a  question  of  law  and 
fact Conn.  143 

derailment  of  train  i&  prima  facie 
evidence  of  negligence  and  in- 
struction to  the  effect  that  such 
an  accident  was  conclusive  evi- 
dence of  negligence,  erroneous. 
Dak.  159 

riding  on  platform  of  street  car 
not  negligence  in  law D.C.  163 

whether  intoxicated  condition  of 
passenger  contributed  to  his 
falling  from  street  car  plat- 
form, question  for  jurj. .  .D.  C.  163 

where  plaintiff  stood  on  rear  plat- 
form of  street  car,  there  being 
room  inside,  he  took  risk  of 
standing  there  and  could  not 
recover  for  injuries  in  being 
thrown  from  car D.C.  163 

whether  failure  to  close  g^tes  on 
car  platform  contributed  to  ac- 
cident, question  for  jurj.  .D.  C.  163 

where  passenger  standing  on  foot- 
board of  open  car,  was  thrown 
therefrom,  and  struck  by  an- 
other car,  and  there  was  no  « 
evidence  of  defect  in  car  or 
track,  direction  of  verdict  for 
defendant  was  proper D.  C.  168 

customs  officer  struck  bj  bags  of 
sugar  falling  upon  him,  reason- 
able evidence  of  negligence 

Eng.  rule,  171 

where  passenger  was  injured  while 

passing  from  one  car  to  another, 

case  was  for  jury  and  error  to 

direct  verdict  for  defendant. . 

D.C.  17a 

it  is  contributory  negligence  for 
a  passenger  to  ride  in  an  ex- 
press car  against  rules  of  rail- 
road company Fla.  177 

contributory  negligence  is  not  a 
defense  where  person  was  in- 
jured through  wanton  or  reck- 
less conduct Fla.  177 
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standing  on  platform  of  street  car 
not  such  negligence  as  to  pre- 
vent recovery  for  negligent 
conduct  of  defendant Ga*  180 

person  injured  in  derailment  of 
train  raises  presumption  of 
negligence  on  part  of  railroad 
company Ga.  183 

where  passenger  was  injured 
while  passing  from  one  car  to 
another,  the  question  of  negli- 
gence was  for  jury  and  nonsuit 
was  error Ga.  195 

where  passenger  went  into  bag- 
gage car  to  see  conductor  and 
was  injured  by  bumping  of  cars, 
question  of  negligence  was  for 
jury,  and  nonsuit  was  errone- 
ous  Ga.  195 

passenger  injured  in  derailment, 
presumption  of  negligence 
against  carrier  which  the  latter 
must  rebut III.  309 

breaking  down  of  stage  coach  and 
passenger  injured,  prima  facie 

evidence  of  negligence 

Eng.  rule,  3 10,  330,  419,  609 

doctrine  as  to  mutual  negligence 
of  parties  in  causing  an  injury, 
as  affecting  right  of  recovery, 
applicable  to  passengers  carried 
upon  railroads 111.  315 

passenger  guilty  of  want  of  rea- 
sonable care,  and  such  want  of 
care  concurs  with  that  of  car- 
rier in  producing  injury,  can- 
not recover  damages 111.  315 

carrier  may  show  that  injury  to 
passenger  leaping  from  car  was 
caused  by  carelessness  of  pas- 
senger prior  to  the  accident. 111.  315 

passenger  must  show  not  only 
negligence  of  carrier  in  causing 
accident  but  that  he  himself  was 
without  fault,  the  burden  of 
proof  being  on  him  to  show  neg- 
ligence of  carrier  and  absence 
of  negligence  on  his  part..  .IlL  315 
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overturning  of   passenger  coach 
frima  facie  evidence  of  negli 
gence  which  carrier  must  rebut 
bj  showing  that  accident  was 
not  due  to  its  fault 111.  aai 

railroad's  liability  for  injuries  sus- 
tained bj  reason  of  defective 
structure,  does  not  depend  on 
payment  of  fare,  where  party 
injured  was  lawfully  on  train. . 
111.  322 

derailment  of  train  is  presump- 
tive    evidence    of    negligence 
which   carrier    must  rebut  by 
showing  it  was  not  negligence. 
111.  326 

ndlroad  company  liable  only  for 
gross  negligence  to  person 
traveling  on  pass  exempting 
carrier  from  liability 111.  337 

person  riding  on  free  pass  in- 
jured on  train;  railroad  com- 
pany liable  for  gross  negli- 
gence  111.  357 

not  negligence  for  passenger  to 
leave  waiting  room  and  go  on 
station  platform  before  arrival 
of  train 111.  365 

where  passenger's  arm  was  ex- 
tended several  inches  outside 
car  window  and  was  injured  by 
coming  in  contact  with  water 
tank,  carrier  not  liable Ind.  373 

breaking  of  bridge  and  train  fall- 
ing through,  presumption  of 
railroad  company's  negligence, 
which  company  must  rebut  by 
proof Ind.  377 

special  verdict  stating  facts  as  to 
derailment  of  train  due  to  de- 
fendant's negligence  sufficient 
to  show  plaintiff's  freedom  from 
contributory  negligence. .  .Ind.  388 

derailment  of  train  due  to  de- 
fective condition  of  track,  pre- 
sumption of  negligence...  .Ind.  388 

burden  is  upon  carrier  of  over- 
coming presumption  of  negli- 
gence  Ind.  388 
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overturning  of  stage  coach  is 
frima  facie  evidence  of  negli- 
gence  Ind.  303 

passenger  injured  by  stepping  off 
ill-lighted  platform  at  station; 

railroad  company  liable 

Ind.  Terr.  315 

not  contributory  negligence  for 
passenger  to  attempt  to  sit 
down  on  station  platform,  where 
railroad  failed  to  furnish  ac- 
commodations  Ind.  Terr.  3x5 

passenger  leaning  against  door 
and  falling  out  of  car,  sufficient 
evidence  to  g^  to  jury  on  negli- 
gence  Eng.  rule,  317 

stage  coach  proprietors,  as  carriers 
of  passengers,  are  bound  to  use 
the  utmost  skill,  and  are  re- 
sponsible for  the  slightest  neg- 
ligence  Iowa,  331 

an  allegation  that  part  of  plain- 
tiff's baggage  was  lost  by  rea- 
son of  defendant's  negligence, 
sufficient  to  charge  defendant 
for  breach  of  duty  to  use  ordi- 
nary care Eng.  rule,  335 

liability  of  steamboat  company  to 
passenger  for  injury  sustained 
while  arm  resting  on  window 
sill  of  ladies'  cabin,  by  fall  of 
derrick Iowa,  326 

passenger  drowned  while  crossing 
stream  in  boat  after  transfer- 
ring from  defendant's  stage 
coach Iowa,  338 

where  person  used  non-transfer- 
able ticket  issued  to  another 
and  was  injured  on  train,  carrier 
liable  only  for  gross  negligence, 
such  person  being  a  trespasser 
traveling  on  free  pass  issued  to 
another  person Iowa,  339 

where  train  was  derailed  by  rea- 
son of  bridge  breaking  down, 
such  fact  was  presumptive  evi- 
dence of  negligence  which  it 
was  for  railroad  company  to  re- 
but   Iowa,  337 
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where  person  went  to  assist 
friends  to  train  and  was  injured 
by  employee  removing  trunk 
on  station  platform,  carrier 
liable Kan.  371 

passenger  injured  by  falling  from 
station  platform,  the  same  not 
being  properly  lighted Kan.  37a 

person  falling  into  hole  in  station 
platform,  railroad  company  li- 
able   Ky.  383 

passenger's  arm  resting  on  win- 
dow sill  of  car,  struck  by  car 
on  adjoining  track;  railroad 
company  liable La.  386 

test  of  liability  of  railroad  com- 
pany  La.  394 

request  of  driver  that  passenger 
take  inside  seat  in  stage  coach 
at  his  peril  does  not  excuse 
driver  from  exercise  of  ordinary 
care Me.  401 

train  running  off  track,  presump- 
tive evidence  of  negligence > 
which  carrier  must  rebut  by 
evidence  to  the  contrary. .  .Me.  405 

hackman  injured  by  falling  into 
hole  in  station  platform;  rail- 
road liable Me.  411 

derailment  of  train  at  a  switch, 
presumptive  evidence  of  negli- 
gence, the  burden  being  upon 
defendant  to  prove  freedom 
from   negligence Md.  416 

an  instruction  that  it  was  for  jury 
to  determine  whether  injury 
was  the  result  of  an  accident, 
and  not  of  negligence  on  de- 
fendant's part,  and  if  so  found 
then  plaintiff  was  not  entitled 
to  recover,  was  properly  given. 
Md.  416 

passenger  injured  while  trying  to 
close  door  of  railroad  car  as 
train  was  going  through  tunnel, 
railroad  liable Md.  432 

stage  coach  proprietors  liable  for 
injuries  to  passenger  caused  by 
defect    in    coach  which  could 
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have  been  discovered  on  in- 
spection, but  not  for  latent  de- 
fect   Mass.  436 

stage    coach    proprietors    liable 
where  passenger,  put  in  peril 
by  their  act,  is  injured  by  jump- 
ing from  coach  to  avoid  danger. 
Mass.  436 

where  plaintiff  showed  that  with- 
out contact  with  any  object  on 
a  level  road  one  of  the  wheels 
of  stage  coach  came  off  and  the 
coach  was  upset,  the  fact  im- 
plied negligence,  which  it  was 
for  defendant  to  rebut . .  .Mass.  436 

passenger  on  station  platform 
struck  by  mail  bag  thrown 
from  train  moving  at  rapid 
speed;  railroad  liable Mass.  437 

carrier  liable  for  derailment  of 
train  caused  by  careless  switch- 
ing by  servants  of  connecting 
road Mass.  451 

child  injured  by  fall  of  lamp 
shade  in  car ;  question  of  suffi- 
ciency of  fixture  for  jury . .  Mass.  461 

passenger   falling    into    hole   at 
depot   while    leaving   carrier's 
'grounds  at  midnight;  question 
of  negligence  for  jury  . .  .Mich.  464 

running  train  at  more  than  ordi- 
nary speed  is  not  necessarily 
evidence  of  negligence  . .  Mich.  473 

actual  negligence  must  be  proved ; 
it  cannot  be  implied  or  pre- 
sumed   Mich.  473 

riding  on  front  platform  of  street 
car  not  negligence,  where  pas- 
senger was  obliged  to  stand  on 
account  of  crowded  condition 
of  car Mich.  473 

whether  plaintiff  was  negligent 
in  riding  on  front  platform  of 
street  car,  should  be  submitted 
to  jury  under  proper  instruc- 
tions  Mich.  473 

where  defendant  offered  evidence 
in  rebuttal  of  plaintiff's  allega- 
tion, in  action  for  damages  i^t 
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injuries  sustained  in  derailment 
of  train,  showing  that  track  was 
in  good  condition  and  train 
properly  managed,  the  same 
was  for  jury  to  determine 
whether  defendant  exercised 
due  diligence  under  the  cir- 
cumstances   Minn.  478 

passenger  about  to  seat  himself 
in  railway  car  placing  hand  on 
door  which  was  violently  closed 
by  guard  and  his  fingers  in- 
jured, not  guilty  of  contribu- 
tory negligence Eng.  rule,  484 

where  plaintiff's  intestate  fell  off 
rear  platform  of  street  car,  ques- 
tion of  negligence  of  parties 
should  have  been  submitted  to 
jury Minn.  486 

carrier  liable  where  sick  passen- 
ger, carried  past  destination, 
died  from  exposure  and  neglect 
due  to  being  left  at  station  with- 
out accommodation  for  hours. 
Miss.  491 

carrier  liable  where  passenger 
was  injured  by  falling  from 
station  platform  after  alighting 
from  train,  the  platform  being 
slippery  from  ice  and  unlighted. 
Mo.  496 

question  of  negligence  or  unskil- 
fulness  in  running  of  street  car, 
entirely  for  jury Mo.  504 

not  negligence/^r  se  for  passenger 
to  ride  on  platform  of  train. Mo.  511 

riding  on  platform  of  horse  car 
not  negligence  per  se Mo.  524 

riding  on  step  of  street  car  by 
direction  of  driver  not  negli- 
gence fer  se Mo.  524 

error  to  nonsuit  where  passenger 
was  injured  in  upset  of  stage 
coach  as  question  of  negligence 
should  have  been  submitted  to 
jury Mont.  537 

derailment  of  street  car  is  pre- 
sumptive evidence  of  negli- 
gence, and  the  burden  is  upon 
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the  carrier  to  rebut  such  pre- 
sumption by  showing  that  ac- 
cident was  not  the  result  of  its 
negligence Neb.  538 

passenger  on  footboard  of  open 
street  car  thrown  off  by  sudden 
jerk;  question  of  negligence  for 
jury Neb.  547 

where  passenger,  after  alighting 
from  front  platform  of  street 
car,  was  struck  and  killed  by 
a  car  on  parallel  track,  question 
of  negligence  for  jury Neb.  548 

error  to  direct  verdict  for  defend- 
ant in  action  where  boy  fell 
from  steps  of  crowded  street 
car,  as  the  question  of  negli- 
gence was  for  jury Neb.  549 

passenger  jumping  from  moving 
train  to  avoid  threatened  col- 
lision with  runaway  freight  car. 

Neb.  550 

where  plaintiff,  while  standing  on 
front  platform  of  street  car,  was 
thrown  off  by  sudden  start  of 
car,  and  it  was  proved  that 
driver  was  negligent  in  start- 
ing up  horses,  and  there  was  no 
evidence  of  negligence  on  plain- 
tiff's part,  nonsuit  properly  re- 
fused  N.  J.  559 

but  this  ruling  was  reversed  by 
Court  of  Errors  and  Appeals. . 

N.  J.  559 

passenger  riding  on  footboard  of 
open  street  car  knocked  off  by 
colliding  with  passenger  on 
footboard  of  another  car  on 
other  track ;  questions  of  negli- 
gence for  jury N.  J.  562 

standing  at  door  of  street  car  for 
purpose  of  being  ready  to 
alight,  is  not  negligence  per  se» 
N.  J.  566 

sick  passenger  falling  through 
door  of  street  car ;  questions  of 
negligence  for  jury N.J.  568 

where  a  piece  of  timber  projected 
over  a  station  platform  from  a 
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car  passing  through  station  and 
a  woman,  in  order  to  avoid  be- 
ing struck  bj  it,  was  obliged  to 
throw  herself  on  the  platform, 
railroad  company  was  liable  for 
the  sickness  caused  by  shock  to 
plaintiff's  nervous  system,  the 
result  being  due  to  its  careless- 
ness   N.  J.  574 

carelessness  of  driver  of  street  car 
in  which  plaintiff  was  a  pas* 
senger  not  a  bar  to  plaintiff's 
right  to  recover  against  steam 
railroad  company  for  injuries 
sustained  in  a  collision  between 
street  car  and  train N.  }.  575 

clause  in  railroad  pass  exempting 
railroad  company  from  liability 
for  injury  to  person  using  same, 
valid N.  J.  575 

where  passenger  on  hurricane 
deck  of  steamboat  was  struck 
by  hawser  as  vessel  was  being 
brought  to  landing,  the  pre- 
sumption of  negligence  was  for 
defendant  to  rebut N.  Y.  578 

where  passenger  was  injured  at 
station,  testimony  of  two  wit- 
nesses that  they  considered 
platform  dangerous  was  merely 
expression  of  opinion  and  not 

evidence  of  negligence 

Eng.  rule,  591 

where  passenger  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  593 

where  mail  bag  was  thrown  from 
car  onto  station  platform  and 
passenger  injured,  the  defend- 
ant knowing  of  the  practice  of 
mail  bags  being  thrown  from 
train,  a  cause  of  action  was 
established  against  defendant, 
and  judgment  of  nonsuit  re- 
versed  N.  Y.  593 
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passenger  injured  while  standing 
on  station  platform  by  moving 
train  whose  cars  overlapped 
platform ;  railroad  company  lia- 
ble  N.  Y.  597 

passenger  injured  by  slipping  on 
ice  on  stairs  of  elevated  railroad 
station,  caused  by  accumulation 
of  snow,  and  failure  to  sprinkle 
ashes  or  sand,  railroad  com- 
pany liable N.  Y.  599 

where  passenger  fell  over  work- 
man on  stairway  leading  to  ele- 
vated xailroad  station,  question 
of  negligence  was  for  jury,  and 
nonsuit  erroneous N.  Y.  601 

in  action  for  injuries  caused  by 
derailment  of  train  an  instruc- 
tion **  that  the  fact  of  this  acci- 
dent occurring  was  of  itself 
presumptive  evidence  of  negli- 
gence on  the  part  of  the  defend- 
ants," proper N.  Y.  606 

evidence  of  mere  happening  of 
accident  and  injury  to  passen- 
ger not  of  itself  presumptive 
evidence  of  carrier's  negli- 
gence  N.  Y.  606 

where  a  boy  was  pushed  oS  a 
crowded  platform  of  street  car 
by  another  passenger,  sustain- 
ing injuries  from  which  he 
died,  carrier  was  liable  . .  .N.Y.  619 

passenger  riding  on  platform  of 
street  car  thrown  therefrom  and 
killed  by  car  leaving  track; 
railroad  company  liable..  .N.Y.  623 

riding  on  front  platform  of  street 
car  is  not  negligence /^r  se.. ., 
N.  Y.  624 

passenger  riding  on  front  plat- 
form of  street  car  thrown  off  by 
driver  whipping  his  horses  and 
causing  sudden  jerk  of  car,  car- 
rier liable N.  Y.  624 

duty  of  railroad  company  to  fur- 
nish passengers  safe  place  to 
ride  and  omission  to  do  so  is 
evidence  of  negligence. .  .N.  Y.  639 
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passenger,  owing  to  crowded  con- 
dition of  train,  obliged  to  ride 
on  platform,  not  guilty  of  con- 
tributory negligence,  and  rail- 
road company  liable  for  his 
death  in  being  thrown  off  car  as 
train  was  rounding  curve  at 
great  speed N.  Y.  629 

exposure  of  passenger  to  danger 
which  by  exercise  of  reasonable 
foresight  could  have  been  antici- 
pated and  by  due  care  avoided, 
is  negligence  on  part  of  carrier. 
N.  Y.  63s 

passenger  pushed  from  platform 
of  street  car  by  other  passen- 
gers; question  of  negligence  for 
jury N.  Y.635 

where  boy,  while  driving  horse  at 
request  of  driver,  was  injured  by 
being  jostled  by  boys  who  were 
getting  off  platform  of  car,  and 
he  fell  from  car,  an  allegation 
that  platform  was  not  safe  place 
and  it  was  negligence  to  place 
plaintiff  upon  it,  was  not  sus- 
tained, and  verdict  for  plaintiff 
properly  set  aside N.  Y.  639 

where  passenger,  while  on  over- 
crowded car  platform  of  ele- 
vated railroad  train,  had  his  arm 
crushed  as  train  was  rounding  a 
curve,  there  was  evidence  of  de- 
fendant's negligence  in  not 
furnishing  plaintiff  a  safe  place 
to  ride  and  also  in  not  keeping 
gate  on  platform  closed  as  re- 
quired by  statute,  which  should 
have  been  submitted  to  jury, 

and  it  was  error  to  nonsuit 

N.  Y.  648 

where  passenger  on  sleeping  car 
•  in  going  to  wash  room  which 
was  dark  to  look  for  closet  and 
opened  a  door  which  proved  to 
be  rear  door  of  car  through 
which  he  fell  from  train,  ques- 
tion of  negligence  was  for  jury 
Vol.  IX— 48 


NEGLIGENCE—  Continued, 
and    it  was   error   to  nonsuit. 
N.  Y.  657 

error  to  admit  testimony  as  to 
improvements  on  new  bridge 
some  months  after  accident  to 
show  negligence  in  allowing 
old  bridge  to  remain N.  Y.  659 

passenger's  elbow  on  window  sill 
struck  by  mail  crane  as  train 
was  passing  through  station. . . 
N.  Y.  661 

NERVOUS  SHOCK. 

where  a  piece  of  timber  projected 
over  a  station  platform  from  a 
car  passing  through  station  and 
a  woman,  in  order  to  avoid  be- 
ing struck  by  it,  was  obliged  to 
throw  herself  on  the  platform, 
the  railroad  company  was  liable 
for  the  sickness  caused  by  shock 
to  plaintiff's  nervous  system, 
the  result  being  due  to  its  care- 
lessness  N.  J.  574 

NEW  TRIAL. 

granting  of  motion  for  new  trial 
for  newly  discovered  evidence 
is  largely  in  discretion  of  trial 
court Minn.  478 

NONSUIT. 

where  declaration  showed  that 
injury  was  not  caused  by  negli- 
gence, but  was  purely  acci- 
dental, not  error  to  dismiss 
action Ga.  193 

where  passenger  was  injured  while 

passing  from  one  car  to  another, 

the  question  of  negligence  was 

for  jury,  and  nonsuit  was  error. 

Ga.  195 

where  passenger  went  into  bag- 
gage car  to  see  conductor  and 
was  injured  by  bumping  of  cars, 
question  of  negligence  was  for 
jury,  and  nonsuit  was  errone- 
ous   Ga.  195 

error  to  nonsuit  where  passenger 
was  injured  in  upset  of  stage 
coach,  as  question  of  negligence 
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NOSSUIT  ^Continued.  \ 

should  have  been  submitted  to 
jury Mont.  537 

error  to  direct  verdict  for  defend- 
ant in  action  where  hoy  fell 
from  steps  of  crowded  street 
car,  as  the  question  of  negli- 
gence was  for  jury Neb.  549 

where  plaintiff,  while  standing  on 
front  platform  of  street  car,  was 
thrown  off  by  sudden  start  of 
car,  and  it  was  proved  that 
driver  was  negligent  in  starting 
up  horses,  and  there  was  no 
evidence  of  negligence  on  plain- 
tiff's part,  nonsuit  proper I7  re- 
fused  N.  J.  559 

but  this  ruling  was  reversed  by 
Court  of  Errors  and  Appeals. . 

N.  J.  559 

where  mail  bag  was  thrown  from 
car  onto  station  platform  and 
passenger  injured,  the  defend- 
ant knowing  of  the  practice  of 
mail  bags  being  thrown  from 
train,  a  cause  of  action  was  es- 
tablished against  defendant,  and 
judgment  of  nonsuit  reversed. . 

N.  Y.  593 

where  passenger  fell  over  work- 
man on  stairway  leading  to 
elevated  railroad  station,  ques- 
tion of  negligence  was  for  jury, 
and  nonsuit  erroneous. .  .N.  Y.  6ox 

NOTES. 

Alabama  cases  relating  to  derail- 
ment of  trains,  etc Ala.  11-13 

Arkansas  cases  relating  to  derail- 
ment of  trains Ark.  53-56 

California  cases  relating  to  over- 
turning of  stage  coaches . .  Cal.  66-68 

Colorado  cases  relating  to  acci- 
dents on  stage  coaches. .  .Colo.  124 

District  of  Columbia  cases  re- 
lating to  persons  riding  on  plat- 
forms of  cars D.  C.  163 

Illinois  cases  relating  to  derail- 
ment of  trains,  due  to  condition 
of  track 111.  327-228 


NOTES— C<?ji/iii«<?</. 

Illinois  cases  relating  to  derail- 
ment of  trains  caused  by  colli- 
sion with  animals  on  track.  .111.  228 

Illinois  cases  relating  to  injuries 
sustained  by  persons  riding  on 
platforms  of  street  cars  ....  111.  249 

Illinois  cases  relating  to  persons 
injured  on  trains,  etc 111.  257-261 

Illinois  cases  relating  to  persons 
riding  on  free  passes. 111.  257,  260-261 

Illinois  cases  relating  to  injuries 
to  stockmen  .....  111.  257-258^  261 

Illinois  cases  relating  to  tres- 
passers on  trains 111.  258 

Illinois  cases  relating  to  derail- 
ment of  trains 111.  260-261 

Illinois  cases  relating  to  riding 
upon  platforms  of  cars.. I II.  262-264 

Illinois  cases  relating  to  accidents 
at  stations 111.  266 

Indiana  cases  relating  to  ac- 
cidents from  fall  of  railway 
bridges Ind.  277-278 

Indiana  cases  relating  to  persons 
injured  on  freight  trains. .  .Ind.  279 

Indiana  cases  relating  to  derail- 
ment of  trains,  street  cars,  etc. 
Ind.  289-291 

Indiana  cases  relating  to  injuries 
to  stockmen,  drovers,  postal 
clerks,  etc Ind.  291 

Indiana  cases  relating  to  persons 
injured  on  trains,  street  cars, 
station  platforms,  etc..  .Ind.  314-315 

Iowa  cases  relating  to  persons 
injured  on  trains Iowa,  332-334 

Iowa  cases  relating  to  stockmen 
injured  by  derailment  of  trains. 
Iowa,  334 

Kansas  cases  relating  to  derail- 
ment of  trains Kan.  356 

Kansas  cases  relating  to  persons 
injured  on  trains Kan.  365-367 

Kentucky  cases  relating  to  derail- 
ment of  trains  and  street  cars. 
Ky.  380-381 

Maine  cases  relating  to  upsetting 
of  stage  coaches Me.  401-402 
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NOTES  -^Continued. 

Maine  cases  relating  to  persons 
injured  at  stations,  etc Me.  411 

Maryland  cases  relating  to  per- 
sons riding  on  platform  of  cars. 
Md.  425 

Massachusetts  cases    relating  to 
persons  injured  at  stations,  etc. 
Mass.  43S-439 

Massachusetts    cases  relating  to 
persons  injured  on  street  cars. 
Mass.  446-448 

Massachusetts  cases  relating  to 
accidents  on  front  platforms  of 
street  cars Mass.  446 

Massachusetts  cases  relating  to 
accidents  on  rear  platforms  of 
street  cars Mass.  447 

Massachusetts  cases  relating  to 
standing  on  steps  of  open  street 
cars Mass.  447 

Massachusetts  cases  relating  to 
derailment  of  streetcars.  .Mass.  447 

Massachusetts    cases    relating  to 

persons  injured  on  trains 

Mass.  463-464 

Michigan  cases  relating  to  acci- 
dents at  stations,  etc. . Mich.  464-^65 

English  cases  relating  to  accidents 
at  stations,  etc. .  .Eng  rule,  469-472 

English  cases  relating  to  liability 
of  land  owners  for  dangerous 
premises Eng.  rule,  469-472 

Michigan  cases  relating  to  acci- 
dents on  platforms  of  cars 

Mich.  473-474 

Minnesota  cases  relating  to  acci- 
dents on  platforms  or  steps  of 
street  cars Minn.  486 

Minnesota  cases  relating  to  per- 
sons injured  on  trains  and  street 
cars Minn.  489-490 

Minnesota  cases  relating  to  ridhig 
on  free  passes Minn.  489-490 

Mississippi  cases  relating  to  per- 
sons injured  on  trains,  etc.,  and 
at  stations Miss.  491-492 

Missouri  cases  of  accidents  at 
stations,  etc Mo.  496-498 


NOTES— C<>»/iiiartf^. 

Missouri  cases  relating  to  acci- 
dents on  trains,  derailments, 
riding  on  free  passes,  etc . .  Mo.  505 

Missouri  cases  relating  to  riding 
on  platforms  of  trains  and  street 
cars Mo.  513 

Missouri  cases  relating  to  derail-* 
ment  of  trains,  etc Mo.  516-517 

Missouri  cases  relating  to  persons 
injured  at  stations,  bj  falling 
over  obstructions,  struck  bj 
trains,  mail  bags, etc. .  .Mo.  534-535 

Missouri  cases  relating  to  persons 
injured  on  trains,  etc.,  due  to 
falling  objects,  derailments, 
protrusion  of  passengers'  arms 
from  windows,  etc Mo.  535-537 

New  York  cases  relating  to  ac- 
cidents on  boats N.  Y.  584-587 

New  York  cases  on  accidents  at 
ferry  houses N.  Y.  586 

New  York  cases  relating  to  ex- 
plosions on  boats N.  Y.  586-587 

New  York  cases  relating  to  ac- 
cidents on  stage  coaches.  .N.Y.  587 

New  York  cases  relating  to  ac- 
cidents at  stations. . .  .N.Y.  604-606 

New  York  cases  relating  to  per- 
sons injured  on  track  after 
alighting  from  trains.  .N.Y. 605-606 

New  York  cases  relating  to  de- 
railment of  trains  and  street 
cars N.  Y.  615-618 

New  York  cases  relating  to  mail 
agents  injured  in  derailment  of 
trains N.  Y.  6x5-6x6 

New  York  cases  relating  to  per- 
sons riding  on  free  passes 

N.Y.  6x6-617 

New  York  cases  relating  to  trains 
falling  through  bridges.  .N.  Y.  616 

New  York  cases  relating  to  ob- 
structions on  track. . .  N.  Y.  617-618 

New  York  cases  relating  to  col- 
lisions  N.  Y.  6x8 

New  York  cases  relating  to  acci- 
dents on  platforms  of  trains  and 
street  cars N.  Y.  654-656 
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VIOTES -^Continmed, 

New  York  cases  relating  to  acci- 
dents caused  bj  persons  on  cars 
coming  in  contact  with  elevated 
railroad    pillars,  vehicles,    and 

obstructions  near  track,  etc 

N.  Y.  654-656 

New  York  cases  relating  to  per- 
sons on  cars  struck  by  falling 
objects  or  obstructions  on  track. 
N.Y.  663-666 

notes  of  English  cases.. 83,  114, 
Z38,  135,  140,  141,  171,  206,  210, 
213,  271,  301,  317,  333,  323,  324, 

325*  361.  391 1  419.  436,  453.  4^» 
470,    471,    472,    484,    591,   592,  609 

NOTICE. 

not  duty  of  railroad  company  to 
warn  passenger  entering  ca- 
boose of  danger  of  shock  from 
coupling  cars Ala.      i 

public  notice  by  carrier  that  he 
will  not  be  responsible  for 
freight,  will  not  vary  carrier's 
liability  to  exercise  highest  de- 
gree of  care Conn.  142 

where  mail  bag  was  thrown  from 
car  onto  station  platform  and 
passenger  injured,  the  defend- 
ant knowing  of  the  practice  of 
mail  bags  being  thrown  from 
train,  a  cause  of  action  was 
established  against  defendant, 
and  judgment  of  nonsuit  re- 
versed   N.  Y.  593 

OBJECT  NEAR  TRACK. 

passenger's  arm  projecting  from 
window  of  car  struck  by  freight 
train ;  railroad  liable 111.  333 

where  passenger's  arm  was  ex- 
tended several  inches  outside 
car  window,  and  was  injured  by 
coming  in  contact  with  water 
tank,  carrier  not  liable Ind.  273 

where  passenger's  arm  protruded 
from  window  sill  and  was 
broken  by  coming  in  contact 
with  lumber  car  on  track,  he 


OBJECT    NEAR    TRACK  — C<i«- 
t in  Med. 

was  guilty  of  contributory  neg- 
ligence  Ky.  374 

passenger's  arm  resting  on  win- 
dow sill  of  car,  struck  by  car  on 
adjoining  track;  railroad  com- 
pany liable La.  386 

passenger  putting  his  head  out  of 
window  of  car  and  struck  by 
electric  pole,  guilty  of  contribu- 
tory negligence La.  386 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  by  electric  pole  between 
the  tracks,  guilty  of  contribu- 
tory negligence Md.  425 

passenger's  arm  protruding  from 

window  of  car  and   struck  by 

swinging  door  of  car  on  parallel 

track ;  contributory  negligence. 

Mass.  448 

street  railway  company  bound  to 
exercise  the  highest  care  in 
management  of  its  cars  in  pass- 
ing obstacles  situated  close  to 
track Minn.  481 

where  passenger  rested  his  hand 
on  open  window  of  street  car 
and  was  injured  by  it  coming 
in  contact  with  some  planks 
close  to  the  track,  question  of 
contributory  negligence  for 
jury Minn.  481 

passenger  standing  on  steps  of 
platform  of  street  car  killed  by 
coming  in  contact  with  station- 
ary car  on  other  track,  carrier 
liable Mo.  520 

passenger  struck  by  derrick  near 
track  while  riding  on  steps  of 
street  car Mo.  524 

passenger  riding  on  footboard  of 
open  street  car  knocked  off  by 
colliding  with  passenger  on  foot- 
board of  another  car  on  other 
track;  questions  of  negligence 
for  jury N.  J.  562 

note  of  New  York  cases  relating 
to  accidents  caused  by  persons 
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OBJECT    N£AR    TRACK— Ctf»- 
tinued. 

on  cars  coming  in  contact  with 
elevated  railroad  pillars,  ve- 
hicles and  obstructions  near 
track,  etc N.  Y.  654-656 

passenger's  arm  on  window  sill 
struck  bj  object  while  train  was 
crossing  bridge N.  Y.  659 

passenger's  elbow  on  window  sill 
struck  bj  mail  crane  as  train 
was  passing  through  station. . 
N.  Y.  66i 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  bj 
falling  objects  or  obstructions 
on  track N.Y   663-666 

OBSTRUCTION. 

where  plaintiff  knew  of  obstruc- 
tion or  platform  of  station,  and 
there  was  room  for  safe  passage, 
but  he  stumbled  over  same  and 
was  injured,  he  was  guiltj  of 
contributory  negligence. .  .Ala.     31 

where  a  passenger  fell  over  some 
packages  on  station  platform  in 
broad  dajlight,  railroad  held 
not  liable Cal.  no 

passenger  pushed  from  crowded 
platform  of  car  and  striking 
against  truck  on  station  plat- 
form ;  railroad  liable 111.  348 

person  falling  over  satchel  in 
street  car  while  looking  for 
seat 111.  359 

passenger  thrown  over  dashboard 
of  street  car  owing  to  obstruc- 
tion on  track 111.  363 

passenger  injured  at  station  bj 
baggage  truck  striking  train . . 
111.  365 

where  person  went  to  assist  friends 
to  train  and  was  injured  by  em- 
ployee removing  trunk  on  sta- 
tion platform,  carrier  liable . . . 
Kan.  371 

passenger  in  alighting  from  train 
on  side  furthest  from  station 
platform,  fell  over  obstruction 


OBSTRUCTION  --Conttnued. 

on  track  and  was  injured,  guilty 
of  contributory  negligence .  Ky .  383 

where  track  had  been  placed  near 

derrick  it  was  duty  of  street  car 

company  to  use  reasonable  care 

to  avoid  danger  to  passengers. . 

Mo.  534 

note  of  Missouri  cases  relating  to 
persons  injured  at  stations,  by 
falling  over  obstructions,  struck 
by  trains,  mail  bags,  etc. Mo.  534-535 

passenger  falling  over  foot  of  bag- 
gage master  who  was  attending 
to  his  duties  on  station  plat- 
form; railroad  not  liable.  N.  H.  556 

where  a  piece  of  timber  projected 
over  on  station  platform  from  a 
car  passing  through  station,  and 
a  woman,  in  order  to  avoid  be- 
ing struck  by  it  was  obliged  to 
throw  herself  on  the  platform, 
the  railroad  company  was  liable 
for  the  sickness  caused  by  shock 
to  plaintiff's  nervous  system, 
the  result  being  due  to  its  care- 
lessness  N.  J.  574 

where  passenger  fell  over  work- 
man on  stairway  leading  to 
elevated  railroad  station,  ques- 
tion of  negligence  was  for  jury, 
and  nonsuit  erroneous N.  Y.  601 

note  of  New  York  cases  relating 

to  obstructions  on  track 

N.  Y.  617-618 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  by 
falling  objects  or  obstructions 
on  track N.  Y.  663-666 

OFFICER. 

customs  officer  struck  by  bags 
of  sugar  falling  upon  him, 
reasonable  evidence  of  negli- 
gence  t Eng.  rule,  171 

OPINION   EVIDENCE. 

witness,  not  an  expert,  may  give 
opinion  as  to  cause  of  accident, 
but  must  state  reasons  for  such 
opinion;   an  expert  may  give 
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OPINION  EWlDEi^CK'^Conttnued. 

opinion  without  stating  reasons. 
Ga.  i86 

plaintiff  in  action  for  damages  for 
injuries  due  to  defendant's  neg- 
ligence cannot  give  opinion  as 
to  damages  but  must  state  facts 
as  to  loss  by  inability  to  labor. 
Ga.  186 

where  passenger  was  injured  at 
station,  testimony  of  two  wit- 
nesses that  thej  considered  plat- 
form dangerous  was  merely  ex- 
pression   of    opinion    and    not 

evidence  of  negligence 

Eng.  rule,  591 

PACKAGES. 

where  a  passenger  fell  over  some 
packages  on  station  platform  in 
broad  daylight,  railroad  held 
not  liable Cal.  no 

PARTIES. 

not  error  to  rule  that  plaintiff's 
husband  should  be  joined  as  a 
co-plaintiff  in  action  for  dam- 
ages for  injury  to  wife  while 
traveling  on  street  car Ala.     27 

in  action  against  several  stage 
proprietors  plaintiff  need  not 
prove  that  all  defendants  were 
joint  owners  of  stage  line.  .111.  300 

action  against  several  stage  coach 
proprietors  and  verdict  against 
two  of  the  same,  not  erroneous. 
Eng.  rule,  206 

statutory  right  of  action  to  re- 
cover damages  for  death  of 
person  caused  by  wrongful  act. 
Eng.  rule,  361 

PASS.    See  also  Freb  Pass. 

railroad  company  liable  only  for 
gross  negligence  to  person  trav- 
eling on  pass  exempting  carrier 
from  liability 111.  227 

person  traveling  on  pass  issued  to 
another  person  injured  in  de- 
railment of  train;  railroad  not 
liable 111.  227 


PASS  ^Continued. 

instruction  that  shipper  of  cattle 
riding  on  drover's  pass  is  en- 
titled to  all  rights  and  privileges 
of  ordinary  passenger  hire, 
erroneous Neb.  550 

a  shipper  of  stock,  riding  upon 
free  pass,  assumes  the  risks  and 
inconveniences  while  caring  for 
stock  in  transit,  and  modified 
accordingly,  the  liability  of  rail- 
road to  shipper  for  injuries  sus- 
tained by  negligence  of  employ- 
ees is  that  of  a  common  carrier 
for  hire Neb.  550,  551 

PASSENGER. 

acceptance  of  passenger  by  ferry- 
man, renders  the  latter  liable  for 
safe  transit  of  the  former.  .Cal.    62 

vender  of  liquors  and  cigars,  pay- 
ing monthly  rent, on  steamboat, 
not  an  employee,  but  entitled  to 
privileges  of  passenger Cal.     78 

lessee  of  apartment  upon  boat, 
while  waiting  on  station  plat- 
form for  cars  to  take  him  to 
boat,  injured  by  explosion  of 
boiler  of  locomotive ;  steamboat 
company  liable,  plaintiff  being 
held  to  be  a  passenger CaL  78 

may  leap  from  stage  coach  to  es- 
cape peril  111.  900 

conduct  of  passenger  in  accident, 
though  not  in  presence  of  party 
injured,  may  be  given  in  proof 
to  show  how  danger  impressed 
others 111.  215 

passenger  wrestling  or  scuffling 
on  car  and,  while  passing  from 
one  car  to  another,  is  injured, 
cannot  recover  damages IlL  215 

railroad's  liability  for  injuries 
sustained  by  reason  of  defect- 
ive structure,  does  not  depend 
on  payment  of  fare,  where  party 
injured  was  lawfully  on  train. 
IlL  222 

duty  of  carrier  does  not  extend  to 
imprisonment  of  passenger,  so 


Index, 


759 


PASSENGER  —Continued, 

as  to  prevent  him  from  volun- 
tarilj  exposing  himself  to  peril. 
Ind.  273 

person  injured  in  derailment  of 
freight  train;  carrier  liable  as 
if  he  were  in  regular  passenger 
train Me.  405 

person  having  left  station  and 
while  walking  along  highwaj 
attempted  to  cross  track  and 
was  killed  bj  train,  held  not  a 
passenger Mass.  439 

position  passenger  assumes  in 
street  car  is  not  subject  to 
arbitrary  rule,  but  he  must  ex- 
ercise care  that  prudent  persons 
would  exercise  under  like  cir- 
cumstances  Minn.  481 

passenger  on  freight  train  must 
exercise  more  care  than  on 
passenger  train Mo.  518 

child  boarding  freight  train  with- 
out knowledge  of  conductor, 
and  being  permitted  to  remain 
when  discovered,  entitled  to 
care  due  to  passenger Mo.  518 

instruction  that  shipper  of  cattle 
riding  on  drover's  pass  is  en- 
titled to  all  rights  and  privi- 
leges of  ordinary  passenger  for 
hire,  erroneous Neb.  550 

ordinary  care  only  is  required  of 

passengers  in  a  railroad  car 

N.  Y.  619 

PASSENGER  CAR. 

passenger  in  baggage  car  going 
into  passenger  car,  the  latter 
car  becoming  derailed 111.  ao8 

passenger  in  baggage  car  leaving 
same  and  going  into  passenger 
car  while  same  in  motion,  and 
passenger  car  subsequently  de- 
railed and  passenger  injured  in 
leaping  therefrom,  the  baggage 
car  not  being  derailed IlL  3x5 

person  leaving  passenger  car  and 
going  into  baggage  car  without 
authority  and   killed   by  over- 


PASSENGER  ChK— Con  tinned, 

turning  of  baggage  car,  guilty 
of  contributory  negligence.. 1 11.  222 

PASSENGER   PLATFORM. 

railroad  company  has  right  to  use 
platform  at  flag  station  for 
freight  and  passenger  accom- 
modation  Cal.  1 10 

PASSING  THROUGH  CAR. 

it  is  contributory  negligence  on 
part  of  passenger  to  pass  from 
one  car  to  another  while  train 
in  motion Ala.    27 

passenger  after  alighting  from 
train  crawling  between  cars  of 
freight  train  and  killed  by  sud- 
den backing  of  train Ala.     31 

where  passenger  was  injured 
while  passing  from  one  car  to 
another,  case  was  for  jury  and 
error  to  direct  verdict  for  de- 
fendant  D.  C.  172 

passenger  injured  while  passing 
through  train  to  get  seat  in  car, 
due  to  sudden  movement  of 
train;  railroad  liable 111.  247 

passing  from  one  car  to  another 
while  train  in  motion,  con- 
tributory negligence La.  386 

passenger  passing  through  cars  on 
moving  train,  subsequently 
found  dead  on  railroad  track; 
railroad  not  liable Me.  408 

passenger  having  boarded  wrong 
train  and  in  passing  through 
cars  injured  by  colliding  with 
passenger  on  platform  of  mov- 
ing train  guilty  of  contributory 
negligence Mass.  459 

but  where  passenger,  while  on 
platfqrm  of  moving  train,  was 
injured  by  careless  running  of 
engine  against  train,  railroad 
company  liable Mass.  460 

PERSONAL  EXAMINATION. 

female  passenger  injured  in  de- 
railment of  train ;  error  to  re- 
fuse request  for  personal  ex- 
amination of  plaintiff Ala.     iz 
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PERSON  NOT  PASSENGER. 

person  not  passenger  injured  by 
stepping  into  hole  in  station 
platform,  being  at  station  to  read 
cattle  notice  posted  there .  Ark.    40 

person  not  passenger  standing 
between  track  and  platform 
struck  bj  train,  guilty  of  con- 
tributory negligence Cal.    98 

but  on  subsequent  trial,  judgment 
for  plaintiff  was  affirmed.  Cal.     98 

note  of  Illinois  cases  relating  to 
trespassers  on  trains 111.  ^58 

where  person  went  to  assist  friends 
to  train  and  was  injured  bj  em- 
ployee removing  trunk  on  sta- 
tion platform,  carrier  liable .... 
Kan.  371 

person  not  passenger,  going  to 
station  as  a  mere  spectator,  can- 
not recover  damages  for  in- 
juries received  by  reason  of 
defective  platform La.  398 

hackman  injured  by  falling  into 
hole  in  station  platform;  rail- 
road liable Me.  411 

person  having  left  station  and 
while  walking  along  highway 
attempted  to  cross  track  and 
was  killed  bj  train,  held  not  a 
passenger Mass.  439 

person  using  station  as  short  cut 
to  home,  assumed  risk  of  being 
upon  defendant's  premises, 
being  a  mere  licensee. . .  .Mass.  439 

note  of  Missouri  cases  relating  to 
persons  injured  at  stations,  by 
falling  over  obstructions,  struck 

bj  trains,  mail  bags,  etc 

Mo.  534-535 

PHOTOGRAPH. 

of  the  iocus  in  quo  of  accident,  if 
a  fair  representation,  is  admis- 
sible in  evidence N.  Y.  597 

PHYSICIAN. 

testimony  of  physician  not  based 
on  facts  in  proof  nor  the  result 
of  his  own  examination  of  pa- 
tient, inadmissible Mich.  472 


PILLAR. 

note  of  New  York  cases  relating 
to  accidents  caused  by  persons 
on  cars  coming  in  contact  with 
elevated  railroad  pillars,vehicle8 
and  obstructions  near  track,  etc. 
N.  Y.  654-656 

PISTOL. 

conductor's  pistol  discharged  by 
striking  rail  on  car  platform 
and  passenger  riding  on  plat- 
form shot Mo.  511 

PLANK. 

where  passenger  while  crossing 
bridge  at  station  was  struck  by 
plank  carried  by  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  592 

PLATFORM    OF   CAR.    Sec   also 
Strsbt  Car;  Train. 

boy  thrown  off  front  platform  as 
street  car  rounded  a  curve.  Ala.     23 

where  conductor  of  street  car  im- 
pliedly invited  passenger  to  ride 
on  front  platform  the  railroad 
company  assumed  safe  carriage. 
Ala.     23 

passenger  riding  on  platform  of 
train,  after  being  warned  by 
brakeman  and  conductor  of 
danger,  killed  by  train  falling 
through  bridge,  guilty  of  con- 
tributory negligence Ala.    34 

passenger  riding  on  platform  of 
car  injured  in  derailment  of 
train Cal.     85 

error  to  exclude  evidence  as  to 
whether  conductor  was  with 
passenger  on  platform  at  time 
of  accident  where  such  a  ques- 
tion was  at  issue,  it  being  im- 
portant to  show  whether  plain- 
tiff acted  with  proper  care. Cal.    85 

passenger  obliged  to  ride  on  plat- 
form of  car,  thrown  off  train 
while  same  was  being  run  at 
high  speed  at  curve Cal.    92 
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PLATFORM  OF  CKK-^Continued, 

not  contributorj  negligence  to 
ride  upon  platform  of  train 
where  cars  were  crowded  and  no 
warning  against  so  riding . .  Cal.    92 

riding  on  platform  of  street  car 
not  negligence  in  law. . .  .D.  C.  163 

whether  intoxicated  condition  of 
passenger  contributed  to  his 
falling  from  street  car  platform, 
question  for  jury D.  C.  163 

where  plaintiff  stood  on  rear  plat- 
form of  street  car,  there  being 
room  inside,  he  took  risk  of 
standing  there  and  could  not  re- 
cover for  injuries  in  being 
thrown  from  car D.  C.  163 

note  of  District  of  Columbia 
cases  relating  to  persons  rid- 
ing on  platforms  of  cars  .D.  C.  163 

whether  failure  to  close  gates  on 
car  platform  contributed  to 
accident,  question  for  jurj.D.C.  163 

riding  on  platforms  of  cars ;  bur- 
den of  proof  where  accident 
happens. T).  C.  168 

standing  on  platform  of  street 
car  not  such  negligence  as  to 
prevent  recovery  for  negligent 
conduct  of  defendant Ga.  180 

passenger  riding  on  platform  of 
street  car  thrown  from  car  as 
same  was  rounding  curve.  .Ga.  180 

passenger  standing  at  door  near 
platform  of  car  and  injured  by 
sudden  stop  of  train Ga.  193 

where  passenger  was  injured 
while  passing  from  one  car  to 
another,  the  question  of  negli- 
gence was  for  jury  and  nonsuit 
was  error Ga.  195 

passenger,  in  trying  to  catch  bank 
note  which  was  being  carried 
away  by  the  wind,  falling  from 
platform  of  car,  and  killed, 
guilty  of  contributory  negli- 
gence in  having  assumed  dan- 
gerous position 111.  246 

passenger  injured  while  passing 
through  train  to  get  seat  in  car. 


PLATFORM  OF  CKK -^Continued, 

due  to  sudden  movement  of 
train;  railroad  liable 111.  347 

passenger  pushed  from  crowded 
platform  of  car  and  striking 
against  truck  on  station  plat- 
form ;  railroad  liable 111.  248 

note  of  cases  in  Illinois  relating 
to  injuries  sustained  by  persons 
riding  on  platforms  of  street 
cars 111.  249 

passenger  thrown  over  dashboard 
of  street  car  owing  to  obstruc- 
tion on  track 111.  262 

note  of  Illinois  cases  relating  to 
riding  upon  platforms  of  cars. . 
III.  262-264 

passenger  injured  while  riding  on 
platform  of  car Ind.  270 

where  a  boy  stood  on  steps  of  car 
of  train,  he  feeling  sick,  and  was 
thrown  off  by  sudden  jerk  of 
train,  he  was  guilty  of  contribu- 
tory negligence Ind.  308 

passenger  riding  on  platform  of 
open  street  car  struck  by  car  on 
other  track Kan.  367 

passenger  jumping  from  platform 
of  street  car  to  avoid  danger. 

Ky.  381 

passenger  standing  on  platform 
of  crowded  excursion  train, 
killed  in  collision  with  freight 
train ;  railroad  company  liable. 

Ky.  381 

passing  from  one  car  to  another 
while  train  in  motion,  contrib- 
utory negligence La.  386 

passenger  passing  through  cars 
on  moving  train,  subsequently 
found  dead  on  railroad  track; 
railroad  not  liable Me.  408 

note  of  Maryland  cases  relating 
to  persons  riding  on  platforms 
of  cars Md.  425 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  by  electric  pole  between 
the  tracks,  guilty  of  contribu- 
tory negligence Md.  425 
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PLATFORM  OF  CAR— Continued, 

note  of  Massachusetts  cases  relat- 
ing to  accidents  on  front  plat- 
forms of  street  cars Mass.  446 

note  of  Massachusetts  cases  relat-  . 
ing  to  accidents  on  rear  plat- 
forms of  street  cars Mass.  447 

note  of  Massachusetts  cases  relat- 
ing to  standing  on  steps  of 
open  street  cars Mass.  447 

passenger  standing  on  platform  of 
moving  train  and  injured  in 
collision,  guilty  of  contributory 
negligence Mass.  454 

passenger  having  boarded  wrong 
train  and  in  passing  through 
cars  injured  by  colliding  with 
passenger  on  platform  of  mov- 
ing train,  guilty  of  contributory 
negligence Mass.  459 

but  where  passenger,  while  on 
platform  of  moving  train,  was 
injured  by  careless  running  of 
engine  against  train,  railroad 
company  liable Mass.  460 

riding  on  front  platform  of  street 
car  not  negligence,  where  pas- 
senger was  obliged  to  stand  on 
account  of  crowded  condition 
of  car Mich.  473 

whether  plaintiff  was  negligent  in 
riding  on  front  platform  of 
street  car,  should  be  submitted 
to  jury  under  proper  instruc- 
tions  Mich.  473 

note  of  Michigan  cases  relating  to 
accidents  on  platforms  of  cars . . 

Mich.  473-474 

where  plaintiff's  intestate  fell  off 
rear  platform  of  street  car,  ques- 
tion of  negligence  of  parties 
should  have  been  submitted  to 

jury Minn.  486 

note  of  Minnesota  cases  relating 
to  accidents  on    platforms   or 

steps  of  street  cars Minn.  486 

conductor's  pistol  discharged  by 
striking  rail  on  car  platform 
and  passenger  riding  on  plat- 
form shot Mo.  511 


PLATFORM  OF  CAR ^Coniimued. 

not  negligence  per  se  for  passen- 
ger to  ride  on  platform  of 
train ^...Mo.  511 

person  standing  on  platform  of 
caboose  car  while  freight  cars 
were  being  switched,  guilty  of 
contributory  negligence. .  .Mo.  513 

note  of  Missouri  cases  relating  to 
riding  on  platforms  of  trains 
and  street  cars Mo.  513 

passenger  standing  on  steps  of 
platform  of  street  car  killed  by 
coming  in  contact  with  station- 
ary car  on  other  track ;  carrier 
liable Mo.  530 

boy  invited  by  driver  to  board 
street  car  falling  from  front 
platform  and  killed Mo.  521 

riding  on  platform  of  horse  car 
not  negligence /er  se Mo.  524 

Act  of  i860,  exempting  railroad 
companies  from  liability  for  in- 
juries to  passengers  getting  on 
or  off  the  front  platform  of  car, 
does  not  apply  in  case  where 
passenger  was  injured  while 
riding  on  step  of  car  by  direc- 
tion of  driver Mo.  524 

passenger  on  footboard  of  open 
street  car  thrown  off  by  sudden 
jerk ;  question  of  negligence  for 
jury Neb.  547 

where  passenger,  after  alighting 
from  front  platform  of  street 
car,  was  struck  and  killed  by  a 
car  on  parallel  track,  question 
of  negligence  for  jury Neb.  548 

where  plaintiff,  while  standing  on 
front  platform  of  street  car,  was 
thrown  off  by  sudden  start  of 
car,  and  it  was  proved  that 
driver  was  negligent  in  starting 
up  horses,  and  there  was  no 
evidence  of  negligence  on  plain- 
tiff's part,  nonsuit  properly  re- 
fused  N.  J.  559 

but  this  ruling  was  reversed  by 
Court  of  Errors  and  Appeals. . 

• .N.J.  SS9 
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PLATFORM  OF  CPiR -^Continued. 

where  a  boy  was  pushed  ofiF 
crowded  front  platform  of  street 
car  by  another  passenger,  sus- 
taining injuries  from  which  he 
died,  carrier  was  liable.  .N.  Y.  619 

passenger  riding  on  platform  of 
street  car  with  consent  of  con- 
ductor not  guiltj  of  contrib- 
utory negligence N.  Y.  623 

failure  of  passenger  on  street  car 
platform  to  take  hold  of  iron 
rail  on  platform,  not  negligence. 
N.  Y.  633 

passenger  riding  on  platform  of 
street  car  thrown  therefrom  and 
killed  by  car  leaving  track ;  rail- 
road company  liable N.  Y.  623 

riding  on  front  platform  of  street 
carisnotnegligence/^rj^.N.Y.  624 

passenger  riding  on  front  plat- 
form of  street  car  thrown  off  by 
driver  whipping  his  horses  and 
causing  sudden  jerk  of  car, 
carrier  liable N.  Y.  624 

passenger  on  step  of  street  car  in- 
jured by  sudden  start  of  car; 
carrier  not  liable N.  Y.  627 

passenger,  owing  to  crowded  con- 
dition of  train,  obliged  to  ride 
on  platform,  not  guilty  of  con- 
tributory negligence,  and  rail- 
road company  liable  for  his 
death  in  being  thrown  off  car 
as  train  was  rounding  curve  at 
great  speed N.  Y.  629 

passenger  falling  from  icy  plat- 
form of  car  guilty  of  contrib- 
utory negligence  in  walking 
upon  platform  without  using 
the  hand  rails N.  Y.  631 

passenger  pushed  from  platform 
of  street  car  by  other  pas- 
sengers ;  question  of  negligence 
for  jury N.  Y.  635 

passenger,  owing  to  crowded  con- 
dition of  street  car,  obliged  to 
stand  upon  platform,  not  guilty 
of  negligence  as  matter  of  law. 
N.Y.  635 


PLATFORM  OF  CAR  ^Continued. 

where  boy,  while  driving  horse  at 
request  of  driver,  was  injured 
by  being  jostled  by  boys  who 
were  getting  off  platform  of  car, 
and  he  fell  from  car,  an  allega- 
tion that  platform  was  not  safe 
place,  and  it  was  negligence  to 
place  plaintiff  upon  it,  was  not 
sustained,  and  verdict  for  plain- 
tiff properly  set  aside N.  Y.  639 

statute  relating  to  passengers  on 
platforms  of  train  does  not  ap- 
ply to  street  railroads N.  Y.  644 

where  passenger,  while  on  over- 
crowded car  platform  of  ele- 
vated railroad  train,  had  his  arm 
crushed  as  train  was  rounding 
a  curve,  there  was  evidence  of 
defendant's  negligence  in  not 
furnishing  plaintiff  a  safe  place 
to  ride,  and  also  in  not  keeping 
gate  on  platform  closed  as  re^ 
quired  by  statute,  which  should 
have  been  submitted  to  jury, 

and  it  was  error  to  nonsuit 

N.Y.  648 

where  passenger  stood  on  front 
platform  of  street  car,  although 
there  was  room  inside  the  car, 
and  subsequently  fell  off  and 
was  run  over,  his  contributory 
negligence  precluded  recovery 
and  judgment  for  plaintiff  re- 
versed  N.  Y.  652 

note  of  New  York  cases  relating 
to  accidents  on  platforms  of 
trains  and  street  cars.  .N.Y.  654-656 

PLATFORM   OF   STATION.     See 
also  Station. 

passenger  injured  by  defective 
bridge  leading  from  track  to 
hotel  and  ticket  office Ala.     19 

carrier  liable  where  passenger 
was  injured  by  falling  from  sta- 
tion platform,  after  alighting 
from  train,  the  platform  being 
slippery  from  ice  and  unlighted. 
Mo.  496 
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PLATFORM  OF  STATION  —Com- 
tinned, 

note  of  Missouri  cases  relating  to 
persons  injured  at  stations,  bj 
falling  over  obstructions,  struck 
by  trains,  mail  bags,  etc 

Mo.  534-535 

passenger    falling    over   foot    of 
baggage   master,  who  was  at- 
tending to  his  duties  on  station 
platform;  railroad  not  liable.. 
N.  H.  556 

where  a  piece  of  timber  projected 
over  a  station  platform  from  a 
car  passing  through  station  and 
a  woman,  in  order  to  avoid  be- 
ing struck  bj  it,  was  obliged  to 
throw  herself  on  the  platform, 
the  railroad  company  was  liable 
for  the  sickness  caused  by  shock 
to  plaintiff's  nervous  system, 
the  result  being  due  to  its  care- 
lessness   N.  J.  574 

where  declaration  alleged  care- 
less running  of  train,  it  was 
error  to  permit  evidence  that 
injury  to  boy  at  station  was 
caused  by  defective  construc- 
tion of  station  platform. N.  Mex.  576 

duty  of  railroad  company  to  re- 
move ice  and  snow  from  station 
platform N.  Y.  587 

passenger  injured  by  falling  on 
icy  platform  at  station ;  railroad 
company  liable N.  Y.  587 

passenger  while  waiting  on  sta- 
tion platform  for  local  train 
struck  and  killed  by  express 
train,  a  car  of  which  projected 
over  platform;  railroad  com- 
pany liable N.  Y.  588 

where  passenger  was  injured  at 
station,  testimony  of  two  wit- 
nesses that  they  considered  plat- 
form dangerous  was  merely 
expression  of  opinion  and  not 

evidence  of  negligence 

Eng.  rule,  591 

where  mail  bag  was  thrown  from 
car  onto  station  platform  and 


PLATFORM  OF  STATION— Ctf»- 
tinued, 

passenger  injured,  the  defend- 
ant knowing  of  the  practice  of 
mail  bags  being  thrown  from 
train,  a  cause  of  action  was 
established  against  defendant, 
and  judgment  of  nonsuit  re- 
versed   N.  Y.  593 

passenger  injured  while  standing 
on  station  platform  by  moving 
train  whose  cars  overlapped 
platform ;  railroad  company  li- 
able   N.  Y.  597 

note  of  New  York  cases  relating 

to  accidents  at  stations 

N.  Y.  604-^606 

person  standing  upon  station  plat- 
form injured  by  torpedo  ex- 
plosion, railroad  company  not 
liable N.  Y.  604 

PLEADING. 

where  evidence  is  given  at  trial  at 
variance  with  the  complaint, 
and  it  is  not  objected  to  at  the 
time,  error  is  waived Cal.    66 

where  declaration  showed  that 
injury  was  not  caused  by  negli- 
gence, but  was  purely  acci- 
dental, not  error  to  dismiss 
action Ga.  193 

in  action  against  several  stage 
proprietors  plaintiff  need  not 
prove  that  all  defendants  were 
joint  owners  of  stage  line.  .111.  300 

an  answer  which  alleged  that  the 
injury  to  plaintiff  was  "the  re- 
sult of  his  own  carelessness  in 
being  in  an  improper  and  dan- 
gerous place"  failed  to  show 
that  the  injury  was  caused  by 
fault  of  plaintiff  in  being  in 
dangerous  place  on  train..  .Ind.  270 

passenger  injured  in  derailment 
of  train;  complaint  showing 
that  plaintiff  was  injured  solely 
by  defendant's  carelessness  in 
failing  to  repair  track Ind.  387 

an  allegation  that  part  of  plain- 
tiff's baggage  was  lost  by  reason 
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PLEADING  -^Continued, 

of  defendant's  negligence  suffi- 
cient to  charge  defendant  for 
breach  of  duty  to  use  ordinary 
care Eng.  rule,  325 

in  action  for  injuries,  where  pas- 
senger's elbow  resting  on  win- 
dow sill  of  street  car  was  struck 
by  another  car,  it  was  error  to 
instruct  that  if  accident  was  due 
to  inaproper  width  of  cars  or 
condition  of  track,  plaintiff 
could  recover Mo.  504 

where  passenger  was  injured  bj 
upset  of  stage  coach  and  the 
case  was  tried  upon  the  theorj 
that  it  made  no  difference 
whether  plaintiff  was  a  passen- 
ger or  a  trespasser  in  regard  to 
defendants'  liability,  it  was  error 
to  strike  out  portion  of  defend- 
ant's answer Mont«  538 

where  declaration  alleged  careless 
running  of  train,  it  was  error  to 
permit  evidence  that  injury  to 
boy  at  station  was  caused  by 
defective  construction  of  station 
platform N.  Mex«  576 

POLE. 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  by  electric  pole  between 
the  tracks,  guilty  of  contribu- 
tory negligence Md.  425 

POST. 

railway  postal  clerk  killed  by 
striking  his  head  against  bridge 
post  while  catching  mail  bag, 
burden  of    proof   as  to  negli- 

POSTAL  CAR. 

boy  struck  by  engine  while  cross- 
ing track  at  station  after  de- 
positing letters  in  postal  car . . . 
Kan.  373 

POSTAL  CLERK.    See  also  Mail 

AOBNT. 

railway  postal  clerk  killed  by 
striking  his  head  against  bridge 


POSTAL  CLERK— Co»/iii«rrf. 

post  while  catching  mail  bag, 
burden  of  proof  as  to  negli- 
gence   D.  C.  169 

note  of  Indiana  cases  relating  to 
injuries  to  stockmen,  drovers, 
postal  clerks,  etc Ind.  291 

PRACTICE. 

not  error  to  rule  that  plaintiff's 
husband  should  be  joined  as  a 
co-plaintiff  in  action  for  dam- 
ages for  injury  to  wife  while 
traveling  on  street  car Ala.     37 

the  giving  of  instructions  is  in  the 
discretion  of  the  court Cal.    66 

in  action  against  several  stage 
proprietors  plaintiff  need  not 
prove  that  all  defendants  were 
joint  owners  of  stage  line..  ..111.  200 

granting  of  motion  for  new  trial 
for  newly  discovered  evidence 
is  largely  in  discretion  of  trial 
court. . .  *. Minn.  478 

where  passenger  was  injured  by 
upset  of  stage  coach  and  the 
case  was  tried  upon  the  theory 
that  it  made  no  difference 
whether  plaintiff  was  a  pas- 
senger or  a  trespasser  in  regard 
to  defendanu'  liability,  it  was 
error  to  strike  out  portion  of 
defendants'  answer Mont.  538 

a  verdict,  if  sustained,  must  be 
sustained  upon  the  ground  upon 
which  case  was  submitted  to 
jury,  and  no  other N.  Y.  639 

PRESUMPTION. 

where  stage  coach  is  overturned    "^ 
the  presumption  is  that  it  was 
due  to  negligence  of  proprietor, 
who  must  rebut  same  by  proof 
to  the  contrary Cal.  66,  67,    68 

the  overturning  of  a  car  and  in- 
jury to  passenger  thereby,  is 
presumption  of  negligence  for 
railroad  to  rebut Colo.  1 15 

the  overturning  of  a  stage  coach 
\%  prima  facie  evidence  of  negli- 
gence  Colo.  133 
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PRESUMPTION  -^Continued. 

passenger  injured  in  derailment, 
presumption  of  negligence 
against  carrier,  while  the  latter 
must  rebut 111.  209 

breaking  down  of  stage  coach  and 
passenger  injured,  prima  facie 

evidence  of  negligence 

Eng.  rule,  aio 

overturning  of  passenger  coach, 
prima  facie  evidence  of  negli- 
gence, which  carrier  must  rebut 
bj  showing  that  accident  was 
not  due  to  its  fault 111.  221 

derailment  of  train  is  presumptive 
evidence  of  negligence,  which 
carrier  must  rebut  by  showing 
it  was  not  negligent 111.  226 

breaking  of  bridge  and  train  fall- 
ing through,  presumption  of 
railroad  company's  negligence, 
which  company  must  rebut  by 
proof Ind.  277 

derailment  of  train  due  to  defect- 
ive condition  of  track,  pre- 
sumption of  negligence ....  Ind.  288 

overturning  of  stage  coach  is 
prima  facie  evidence  of  negli- 
gence   Ind.  303 

where  train  was  derailed  by  rea- 
son of  bridge  breaking  down, 
such  fact  was  presumptive  evi- 
dence of  negligence,  which  it 
was  for  niilroad  company  to 
rebut Iowa,  337 

train  running  off  track,  presump- 
tive evidence  of  negligence, 
which  carrier  must  rebut  by 
evidence  to  the  contrary.  ..Me.  405 

derailment  of  train  at  a  switch, 
presumptive  evidence  of  negli- 
gence, the  burden  being  upon 
defendant  to  prove  freedom 
from  negligence Md.  416 

breaking  of  axle-tree  of  stage 
coach  and  injury  to  plaintiff, 
prima  facie  evidence  of  defend- 
ant's negligence Eng.  rule,  419 

where  plaintiff  show^ed  that  with- 
out contact  with  any  object  on 


PRESUMPTION  —C<>»/i««4f</. 

a  level  road  one  of  the  wheels 
of  stage  coach  came  off  and  the 
coach  was  upset,  the  fact  im- 
plied negligence,  which  it  was 
for  defendant  to  rebut Mass.  426 

derailment  of  street  car  is  pre- 
sumptive evidence  of  negli- 
gence, and  the  burden  is  upon 
the  carrier  to  rebut  such  pre- 
sumption by  showing  that  acci- 
dent was  not  the  result  of  its 
negligence Neb.  538 

where  passenger  on  hurricane 
deck  of  steamboat  was  struck 
by  hawser  as  vessel  was  being 
brought  to  landing,  the  pre- 
sumption of  negligence  was  for 
defendant  to  rebut N.  Y.  578 

in  action  for  injuries  caused  by 
derailment  of  train  an  instruc- 
tion "  that  the  fact  of  this  acci- 
dent occurring  was  of  itself 
presumptive  evidence  of  negli- 
gence on  the  part  of  the  defend- 
ants,*' proper N.  Y.  606 

evidence  of  mere  happening  of 
accident  and  injury  to  passenger 
not  of  itself  presumptive  evi- 
dence of  carrier's  negligence. 
N.  Y.  606 

PRINCIPAL  AND  AGENT, 

where  stage  coach  at  time  of  acci- 
dent was  driven  by  servant  of 
owner,  the  principal  is  liable 
only  for  simple  negligence,  and 
exemplary  damages  cannot  be 
imposed Cal.    67 

PROXIMATE  CAUSE. 

plaintiff's  negligence  must  con- 
tribute proximately  to  the  injury 
inflicted  to  come  within  the 
rule  as  to  contributory  negli- 
gence  Ala,       I 

passenger  injured  in  derailment 
of  train ;  death  from  pneumonia ; 
proximate  cause Ala.      5 

even  if  passenger  had  pneumonia 
and    death     might    ultimately 
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PROXIMATE  CAUSE -^Continued. 

have  resulted  from  that  disease, 
raflroad  company  would  not  be 
relieved  of  liability  if  injurj 
was  caused  by  its  negligence 
and  it  contributed  to  passenger's 
death...    Ala.      5 

rule  as  to  remote  and  proximate 
cause Colo.  131 

where  sleeping  car  caught  fire  and 
plaintiff  was  compelled  to  stand 
for  a  short  time  on  the  platform 
of  next  car,  and  being  sick,  con- 
tracted severe  cold,  such  cold 
was  the  remote  and  not  the 
proximate  cause  of  defendant's 
negligence Colo.  131 

husband  entitled  to  recover  dam- 
ages for  inconvenience  in  being 
compelled  to  walk  home  on  ac- 
count of  being  on  wrong  train, 
but  illness  of  wife  too  remote 
from  breach  of  contract  to  re- 
cover damages  therefor 

Eng.  rule,  135 

where  a  piece  of  timber  projected 
over  a  station  platform  from  a 
car  passing  through  station,  and 
a  woman,  in  order  to  avoid  be- 
ing struck  by  it,  was  obliged  to 
throw  herself  on  the  platform, 
the  railroad  company  was  liable 
for  the  sickness  caused  by  shock 
to  plaintiff's  nervous  system, 
the  result  being  due  to  its  care- 
lessness  N.J.  574 

RAILING. 

where  a  passenger,  in  trying  to 
recover  his  hat  which  had  blown 
off,  slipped  under  the  railing  of 
the  gangway  of  a  boat,  fell  over- 
board and  was  drowned,  steam- 
boat company  not  liable  for  the 
accident N.  Y.  576 

failure  of  passenger  on  street  car 
platform  to  take  hold  of  iron 
rail  on  platform,  not  negligence. 
N.  Y.  623 


RAILROAD  COMPANY. 

where  bridge  leading  from  track 
to  hotel  and  ticket  office  was 
built  by  hotel  company  for  use 
of  railroad,  the  latter  was  liable 
for  failure  to  keep  same  in  re- 
pair   Ala.     19 

not  liable  for  injuries  to  passenger 
in  collision  if  negligent  opera- 
tion of  train  did  not  produce 
accident  or  the  accident  was 
caused  by  latent  defects  in  ap- 
pliances   Ala.    27 

has  right  to  use  platform  at  flag 
station  for  freight  and  pas- 
senger accommodation Cal.  no 

rule  requiring  passengers  to  ride 
in  cars  provided  for  them  is 
reasonable Fla.  177 

receivers  of  railroads  may  be  sued 
for  like  causes  of  action  as  the 
railroad  corporations Ga.  197 

payment  of  accident  policy  to 
party  injured  does  not  relieve 
railroad  company  from  liability 
for  injury III.  23i 

duty  to  furnish  safe  and  conven- 
ient approaches  to  trains  ...  111.  252 

instructions  as  to  what  is  re- 
quired in  construction  of  road- 
bed and  bridges Iowa,  337 

test  of  liability La.  394 

bound  to  utmost  care  and  vigi- 
lance not  only  In  management 
of  trains  but  in  structure  and 
care  of  track Mass.  451 

clause  in  railroad  pass  exempting 
railroad  company  from  liability 
for  injury  to  person  using  same, 
valid N.  J.  575 

duty  to  remove  ice  and  snow  from 
station  platform N.  Y.  587 

RECEIVER. 

receivers  of  railroads  may  be  sued 
for  like  causes  of  action  as  the 
railroad  corporations Ga.  197 

RES  GEST^. 

evidence  as  to  confusion  produced 
among    other  passengers  by  a 
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RES  GILSTAS:— Continued. 

rattling  noise  outside  the  car  at 
time  of  accident  to  plaintiff 
admissible  as  part  of  the  re,t 
gesto!  N.  Y    66i 

RES  IPSA  LOQUITUR. 

passenger  preparing  to  alight, 
thrown  from  street  car  by  sud- 
den jerk N.  J.  566 

ROADBED. 

instructions  as  to  what  is  required 
of  railroad  company  in  construc- 
tion of  roadbed  and  bridges. . 
Iowa,  337 

RULES  AND  REGULATIONS. 

rule  of  railroad  company  requir- 
ing passengers  to  ride  in  cars 
provided  for  them  is  reasonable. 
Fla.  177 

punitive  damages  not  recoverable 
in  case  of  injury  to  passenger 
happening  by  reason  of  failure 
of  railroad  company's  agents  to 
perform  duty  imposed  by  rules 
and  regulations. N.J.  557 

SATCHEL. 

person  falling  over  satchel  in 
street  car  while  looking  for 
seat III.  359 

SETTLEMENT. 

an  attorney  employed  to  com- 
mence and  prosecute  a  suit,  but 
not  otherwise  authorized,  has 
no  power  to  settle  that  suit. . 
Conn.  142 

SICK  PASSENGER. 

even  if  passenger  had  pneumonia 
and  death  might  ultimately  have 
resulted  from  that  disease,  rail- 
road company  would  not  be  re- 
lieved of  liability  if  injury  was 
caused  by  its  negligence  and  it 
contributed  to  passenger's 
death Ala.      5 

where  a  boy  stood  on  steps  of  car 
of  train,  he  feeling  sick,  and 
was  thrown  off  by  sudden  jerk 
of  train,  he  was  guilty  of  con- 
tributory negligence Ind.  308 


SICK  PASSENGER —CM/rnvM/. 

carrier  liable  where  sick  passen- 
ger, carried  past  destination, 
died  from  exposure  and  neglect 
due  to  being  left  at  station  with- 
out accommodation  for  hours. 
Miss.  491 

sick  passenger,  while  preparing 
to  alight  from  train,  injured  by 
sudden  jerk,  such  injuries  re- 
sulting in  death N.  H.  557 

sick  passenger  falling  through 
door  of  street  car ;  questions  of 
negligence  for  jury N.  J.  568 

a  sick  or  lame  person,  a  delicate 
woman,  or  a  child  is  entitled  to 
more  attention  from  carrier 
than  one  in  good  health.. N.  Y.  619 

SLEEPING  CAR. 

where  sleeping  car  caught  fire 
and  plaintiff  was  compelled  to 
stand  for  a  short  time  on  the 
platform  of  next  car,  and  being 
sick,  coi\tracted  severe  cold, 
such  cold  was  the  remote  and 
not  the  proximate  cause  of  de- 
fendant's negligence Colo.  131 

where  passenger  on  sleeping  car 
in  going  to  wash  room  which 
was  dark  to  look  for  closet  and 
opened  a  door  which  proved  to 
be  rear  door  of  car  through 
which  he  fell  from  train,  ques- 
tion of  negligence  was  for  jury, 
and  it  was  error  to  nonsuit.N.  Y.  657 

SPECIAL  VERDICT. 

stating  facts  as  to  derailment  of 
train  due  to  defendant's  negli- 
gence sufficient  to  show  plain- 
tiff's freedom  from  contributory 
negligence Ind.  388 

SPEED. 

passenger  obliged  to  ride  on  plat- 
form of  car,  thrown  off  train 
while  same  was  being  run  at 
high  speed  at  curve Cal.    93 

running  train  at  more  than  ordi- 
nary speed  is  not  necessarily 
evidence  of  negligence..  .Mich.  473 
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SPEED  -^Continued, 

passenger,  owing  to  crowded  con- 
dition of  train,  obliged  to  ride 
on  platform,  not  guilty  of  con- 
tributory negligence,  and  rail- 
road company  liable  for  his 
death  in  being  thrown  off  car  as 
train  was  rounding  curve  at 
great  speed N.  Y.  629 

STAGE  COACH. 

where  stage  coach  is  overturned 
the  presumption  is  that  it  was 
due  to  negligence  of  proprietor, 
who  must  rebut  same  by  proof 
to  the  contrary Cal.  66,  67,    68 

note  of  California  cases  relating 
to  overturning  of  stage 
coaches Cal.  66-68 

stage  coach  proprietors  must  pro- 
vide proper  vehicles  and  har- 
ness, steady  horses,  and  careful 
drivers Colo.  123 

where  plaintiff  was  injured  by  the 
overturning  of  a  stage  coach,  he 
was  not  guilty  of  contributory 
negligence  in  having  his  arm 
projecting  from  stage  coach. . 
Colo.  133 

the  overturning  of  a  stage  cor.ch 
\%  prima  facie  evidence  of  negli- 
gence  Colo.  123 

note  of  Colorado  cases  relating  to 

accidents  on  stage  coaches 

Colo.  124 

where  passenger  was  injured  by 
upsetting  of  stage  coach,  jury 
should  have  been  directed  to 
consider  whether  driver's  devia- 
tion from  route  was  negligence. 
Eng.  rule,  128,  201,  322 

where  plaintiff  was  thrown  from 
coach,  a  finding  for  plaintiff  on 
account  of  improper  construc- 
tion of  coach  and  of  luggage 
being  on  seat  amounted  to  a 
finding  of  negligence  against 
defendant Eng.  rule,  140 

coach  proprietor  not  liable  for  in- 
juries   from     accident,    where 
Vol.  IX— 49 


STAGE  COACH -^Continued. 

driver  was  not  negligent  or  in 
fault Eng.  rule,  141,  324 

coach  proprietor  liable  for  acci- 
dent arising  from  defective  con- 
struction of  coach.. .  .Eng.  rule,  141 

where  the  facts  showed  culpable 
negligence  of  defendant's  agent, 
whereby  plaintiff  was  injured 
by  the  overturning  of  stage 
coach,  verdict  for  defendant  set 
aside  as  being  against  weight  of 
evidence Conn.  142 

passenger  injured  on  stage  coach 
run  by  railroad  company ;  action 
upon  special  contract Conn.  149 

driver  of  stage  coach  may  testify 
as  to  condition  of  coach  at  time 
of  accident 111.  200 

stage  coach  proprietor  liable  for 
injuries  to  passenger  due  to 
breaking  of  axle  from  frost. 111.  200 

passenger  may  leap  from  stage 
coach  to  escape  peril 111.  200 

where  action  founded  on  breach 
of  duty,  and  declaration  founded 
on  misfeasance,  of  stage  coach 
proprietors,  verdict  and  judg- 
ment for  plaintiff  not  errone- 
ous.    Eng.  rule,  206 

action  against  several  stage  coach 
proprietors  and  verdict  against 
two  of  the  same,  not  erroneous. 
Eng.  rule,  206 

passenger  injured  by  overturning 
of  stage  coach 111.  207 

duty  of  stage  coach  proprietors  to 
furnish  competent  drivers  and, 
where  substitute  to  regular 
driver  is  employed,  proprietors 
liable  for  incompetency  of  sub- 
stitute   111.  207 

breaking  down  of  stage  coach  and 
passenger  injured,  prima  facie 

evidence  of  negligence  

Eng.  rule,  210 

where  passenger  placed  in  immi- 
nent peril,  jumps  from  stage 
coach  to  avoid  danger,  and  is  in- 
jured, carrier  liable.  .Eng.  rule,  213 
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STAGE  COACH  ^Continued. 

overturning  of  stage  coach  is 
prima  facie  evidence  of  negli- 
gence  Ind.  303 

stage  coach  proprietor  not  re- 
lieved from  liability  where  it 
was  alleged  that  passenger  di- 
rected driver  as  to  route . .   Ind.  3<q 

passenger  injured  in  overturning 
of  stage  coach;  instruction   as 

to  care  required  of  carrier 

Iowa,  319 

passenger  injured  by  overturning 
of  stage  coach Iowa,  321 

stage  coach  proprietors,  as  car- 
riers of  passengers,  are  bound  to 
use  the  utmost  skill,  and  are 
responsible  for  the  slightest 
negligence Iowa,  321 

a  prima  facie  case  is  made  by 
plaintiff  proving  his  going  on 
stage  coach,  the  accident,  and 
damage  suffered  Eng.  rule,  323,  609 

passenger  drowned  while  cross- 
ing stream  in  boat  after  trans- 
ferring from  defendant's  stage 
coach Iowa,  328 

not  error  to  instruct  jury  to 
give  exemplary  damages  where 
plaintiff's  injury  was  caused  by 
intoxicated  condition  of  driver 
of  stage  coach Kan.  351 

request  of  driver  that  passenger 
take  inside  seat  in  stage  coach 
at  his  peril  does  not  excuse 
driver  from  exercise  of  ordinary 
care Me.  401 

note  of  Maine  cases   relating  to 

upsetting  of  stage  coaches 

Me.  401-402 

passenger  injured  by  the  upset  of 
a  stage  coach;  duty  of  stage 
coach  proprietors Md.  414 

breaking  of  axle-tree  of  stage 
coach  and  injury  to  plaintiff, 
prima  facie  evidence  of  defend- 
ant's negligence  . . .  .Eng.  rule,  419 

stage  coach  proprietors  liable  for 
injuries  to  passenger  caused  by 
defect  in  coach    which    could 


STAGE  COACH— Continued. 

have  been  discovered  on  in- 
spection, but  not  for  latent  de- 
fect  Mass.  426 

stage    coach    proprietors    liable 
where  passenger,  put  in  peril 
by  their  act,  is  injured  by  jump- 
ing from  coach  to  avoid  danger. 
Mass.  426 

where  plaintiff  showed  that  with- 
out contact  with  any  object  on 
a  level  road  one  of  the  wheels 
of  stage  coach  came  off  and  the 
coach  was  upset,  the  fact  im- 
plied negligence,  which  it  was 
for  defendant  to  rebut. .  .Mass.  426 

stage  coach  proprietor  liable  to 
passenger  injured  in  leaping 
from  coach  to  avoid  danger,  al- 
though coach  was  not  over- 
turned  Eng.  rule,  436 

see  note  of  Missouri  cases  relat- 
ing to  derailment  of  trains,  etc. 
Mo.  516-517 

see  note  of  Missouri  cases  relat- 
ing to  persons  injured  on  trains, 
etc.,  due  to  falling  objects,  de- 
railments, protrusion  of  passen- 
gers' arms  from  windows,  etc. 

Mo.  535-537 

error  to  nonsuit  where  passenger 
was  injured  in  upset  of  stage 
coach  as  question  of  negligence 
should  have  been  submitted  to 

jury Mont  537 

where  passenger  was  injured  by 
upset  of  stage  coach  and  the 
case  was  tried  upon  the  theory 
that  it  made  no  difference 
whether  plaintiff  was  a  passen- 
ger or  a  trespasser  in  regard  to 
defendants'  liability,  it  was  error 
to  strike  out  portion  of  defend- 
ant's answer Mont.  538 

in  action  for  injuries  sustained  by 
overturning  of  stage  coach 
where  question  of  contributory 
negligence  was  not  raised  in 
pleadings,  and  no  evidence 
offered,  there  was  nothing  for 
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the   jury  to  consider  on  that 

question Nev.  538 

note  of  New  York  cases  relat- 
ing to  accidents  on  stage 
coaches N.  Y.  587 

STAIRWAY. 

person  falling  on  icy  stairway 
leading  from  station;  railroad 
company  not  liable N.  Y.  598 

passenger  injured  bj  slipping  on 
ice  on  stairs  of  elevated  rail- 
road station,  caused  by  accumu- 
lation of  snow,  and  failure  to 
sprinkle  ashes  or  sand,  railroad 
company  liable  N.  Y.  599 

where  passenger  fell  over  work- 
man on  stairway  leading  to 
elevated  railroad  station,  ques- 
tion of  negligence  was  for  jury, 
and  nonsuit  erroneous. .  .N.  Y.  6ox 

STANDING  ON  SEAT. 

passenger  standing  on  seat  of  train 
and  injured  by  sudden  starting 
of  train,  not  entitled  to  recover. 
Ga.  199 

STATION.    See  also  Platform  of 
Station;  Track. 

passenger  injured  by  defective 
bridge  leading  from  track  to 
hotel  and  ticket  office Ala.    19 

where  plaintiff  knew  of  obstruc- 
tion on  platform  of  station,  and 
there  was  room  for  safe  passage, 
but  he  stumbled  over  same  and 
was  injured,  he  was  guilty  of 
contributory  negligence.  ..Ala.     31 

passenger  after  alighting  from 
train  crawling  between  cars  of 
freight  jtrain  and  killed  by  sud- 
den backing  of  train Ala.    31 

passenger  crossing  and  stopping 
between  baggage  platform  and 
track,  struck  and  killed  by  a 
train Ark.    40 

where  there  was  no  evidence  that 
railroad  company  had  not  kept 
its  station  platforms  in  safe  con- 
dition, error  to  charge  liability 


STATION  -^Continued, 

because  its    baggage    platform 
was  too  near  the  track Ark.    40 

person  not  passenger  injured  by 

stepping    into  hole    in  station 

platform,  being  at  a  station  to 

read  cattle  notice  posted  there. 

Ark.    40 

after  alighting  at  depot  passenger 
passing  around  freight  train  to 
cross  track  and  falling  into  cat- 
tle gap Ark.    41 

lessee  of  apartment  upon  boat, 
while  waiting  on  station  plat- 
form for  cars  to  take  him  to 
boat,  injured  by  explosion  of 
boiler  of  locomotive ;  steamboat 
company  liable,  plaintiff  being 
held  to  be  a  passenger Cal.    78 

person  not  passenger  standing 
between  track  and  platform 
struck  by  train,  guilty  of  con- 
tributory negligence Cal.    98 

but  on  subsequent  trial  judgment 
for  plaintiff  was  affirmed . .  Cal.    98 

where  person  not  passenger  was 
struck  by  train  at  station  and  it 
was  not  shown  that  running  of 
train  against  plaintiff  was  wilful 
or  wanton,  plaintiff  could  not 
recover Cal.    98 

person  walking  on  track  at  station 
killed  by  train  while  waiting 
for  train,  guilty  of  contributory 
negligence  Cal.  103 

passenger  falling  into  excavation 
on  un lighted  plankway  while 
passing  from  one  train  to 
another;   railroad   liable.. Cal.  104 

where  a  passenger  fell  over  some 
packages  on  station  platform  in 
broad  daylight,  railroad  held 
not  liable Cal.  no 

railroad  company  has  right  to  use 
platform  at  flag  station  for 
freight  and  passenger  accom- 
modation   Cal.  1x0 

where  passenger  left  lighted  por- 
tion of  station  platform  and 
went  to  a  dark  part  and  was  in- 
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jured,  he  was  guilty  of  contribu- 
tory negligence Conn.  158 

passenger  injured  at  station  by 
reason  of  platform  and  ap- 
proaches not  being  lighted.  Del   160 

passenger  pushed  from  crowded 
platform  of  car  and  striking 
agaiust  truck  on  station  plat- 
form; railroad  liable 111.  248 

passenger  on  station  platform 
struck  and  injured  by  train.. 111.  252 

duty  of  railroad  companies  to  fur- 
nish safe  and  convenient  ap- 
proaches to  their  trains III.  252 

passenger  injured  at  station  by 
baggage  truck  striking  train. . . 
111.  265 

not  negligence  for  passenger  to 
leave  waiting  room  and  go  on 
station  platform  before  arrival 
of  train 111.  625 

note  of  Illinois  cases  relating  to 
accidents  at  stations 111.  266 

passenger  standing  on  platform  of 
station  struck  by  piece  of  burn- 
ing wood  thrown  by  defendant's 
employee,  from  which  injuries 
he  died,  railroad  liable. . .  .Ind.  302 

duty  of  railroad  company  to  keep 
station  platform  lighted  for  use 
of  passengers Ind.  303 

note  of  Indiana  cases  relating  to 
persons  injured  on  trains, 
street  cars,  station  platforms, 
etc Ind.   314-315 

passenger  injured  by  stepping  off 
ill-lighted  platform  at  station; 

railroad  company  liable 

Ind.  Terr.  315 

not  contributory  negligence  for 
passenger  to  attempt  to  sit 
down  on  station  platform,where 
railroad  failed  to  furnish  ac- 
commodations  Ind.  Terr.  315 

girl  five  years  old  injured  by 
falling  between  a  moving  train 
and   station   platform Iowa,  346 

instruction  that  defendant  was 
bound  to  utmost  care  in  light- 


STATION  —Continued. 

ing  its  station  platform,  er- 
roneous, ordinary  care  only  be- 
ing  required Iowa,  346 

where  person  went  to  assist 
friends  to  train  and  was  injured 
by  employee  removing  trunk 
on  station  platform,  carrier  li- 
able  Kan.  371 

passenger  injured  by  falling  from 
station  platform,  the  same  not 
being  properly  lighted Kan.  37a 

boy  struck  by  engine  while  cross- 
ing track  at  station  after  de- 
positing letters  in  postal  car. . . 

Kan.  373 

passenger  in  alighting  from  train 
on  side  furthest  from  station 
platform  fell  over  obstruction 
on  track  and  was  injured,  guilty 
of  contributory  negligence. Ky.  383 

person  falling  into  hole  in  station 
platform,  railroad  company 
liable Ky.  383 

person  not  passenger  going  to 
station  as  a  mere  spectator,  can- 
not recover  damages  for  in- 
juries received  by  reason  of  de- 
fective platform La.  398 

passenger  injured  by  jumping 
from  train  to  rescue  her  child 
who  had  fallen  from  platform 
owing  to  jolt  caused  by  coup- 
ling of  cars;  railroad  not 
liable La.  398 

hackman  injured  by  falling  into 
hole  in  station  platform;  rail- 
road liable Me.  411 

note  of  Maine  cases  relating  to 
persons  injured  at  stations,  etc. 
Me.  41 1 

person  crossing  track  at  depot  to 
get  to  ticket  office  struck  and 
killed  by  train  passing  through 
depot  at  high  rate  of  speed; 
railroad  liable Md.  425 

passenger  on  station  platform 
struck  by  mail  bag  thrown  from 
train  moving  at  rapid  sf>eed; 
railroad  liable Ma^s    437 
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note  of  Massachusetts  cases  relat- 
ing to  persons  injured  at  sta- 
tions, etc Mass.  438-439 

person  using  station  as  short  cut 
to  home  assumed  risk  of  being 
upon  defendant's  premises,  be- 
ing a  mere  licensee Mass.  439 

passenger  falling  into  hole  at 
depot  while  leaving  carrier's 
grounds  at  midnight;  question 
of  negligence  for  jurj.. .  .Mich.  464 

note   of  Michigan  cases  relating 

to  accidents  at  stations,  etc 

Mich.  464-465 

note  of  English  cases  relating  to 

accidents  at  stations,  etc 

Eng.  rule,  469-472 

carrier  liable  where  sick  passen- 
ger, carried  past  destination, 
died  from  exposure  and  neglect 
due  to  being  left  at  station  with- 
out accommodation  for  hours. 
Miss.  491 

note  of  Mississippi  cases  relating 
to  persons  injured  on  trains, 
etc.,  and  at  stations  .  .Miss.  491^492 

carrier  liable  where  passenger 
was  injured  bj  falling  from  sta- 
tion platform  after  alighting 
from  train,  the  platform  being 
slippery  from  ice  and  un- 
lighted Mo.  496 

obligation  of  railroads  to  furnish 
safe  landings  and  means  of 
access  to  and  egress  from  sta- 
tion  Mo.  496 

note  of  Missouri  cases  of  acci- 
dents at  stations,  etc...  .Mo.  496-498 

note  of  Missouri  cases  relating  to 
persons  injured  at  stations,  by 
falling  over  obstructions,  struck 
bj  trains,  mail  bags,  etc.  Mo.  534-535 

where  person  on  way  to  board 
train  fell  into  hole  on  defend- 
ant's tracks,  which  track  was  in 
use  bj  another  railroad  from 
whom  plaintiff  purchased  ticket, 
defendant  held  not  liable,  not 
being  bound  to  keep  in  repair 
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track  used  bj  other  railroad, 
nor  under  anj  dutj  to  passen- 
gers of  such  railroad N.  H.  551 

railroad  company  liable  for  fail- 
ure to  provide  accommodations 
at  station,  whereby  plaintiff  con- 
tracted a  cold  from  exposure  to 
weather N .  H.  555 

passenger  falling  over  foot  of 
baggage  master,  who  was  at- 
tending to  his  duties  on  station 
platform ;  railroad  not  liable. . . 

N.  H.  556 

where  a  piece  of  timber  projected 
over  a  station  platform  from  a 
car  passing  through  station  and 
a  woman,  in  order  to  avoid  being 
struck  bj  it,  was  obliged  to 
throw  herself  on  the  platform, 
the  railroad  company  was  liable 
for  the  sickness  caused  by  shock 
to  plaintiff's  nervous  system, 
the  result  being  due  to  its  care- 
lessness  N.  J.  574 

where  declaration  alleged  care- 
less running  of  train  it  was 
error  to  permit  evidence  that 
injury  to  boy  at  station  was 
caused  by  defective  construction 
of  station  platform N.  Mex.  576 

note  of  New  York  cases  of  acci- 
dents at  ferry  houses. .  ..N.  Y.  586 

duty  of  railroad  company  to  re- 
move ice  and  snow  from  station 
platform N.  Y.  587 

passenger  injured  by  falling  on 
icy  platform  at  station ;  rail- 
road company  liable N.  Y.  587 

passenger  while  waiting  on  station 
platform  for  local  train  struck 
and  killed  by  express  train,  a 
car  of  which  projected  over 
platform ;  railroad  company  li- 
able   N.  Y.  588 

where  passenger  was  injured  at 
station,  testimony  of  two  wit- 
nesses that  they  considered 
platform  dangerous  was  merely 
expression  of  opinion  and  not 
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evidence  of  negligence  

Eng.  rule,  591 

where  passenger  while  crossing' 
bridge  at  station  was  struck  bj 
plank  carried  bj  porter,  held 
not  evidence  of  railway  com- 
pany's negligence,  but  question 
should  have  been  left  to  the 
jury Eng.  rule,  593 

where  mail  bag  was  thrown  from 
car  onto  station  platform  and 
passenger  injured,  the  defend- 
ant knowing  of  the  practice  of 
mail  bags  being  thrown  from 
train,  a  cause  of  action  was 
established  against  defendant, 
and  judgment  of  nonsuit  re- 
versed   N.  Y.  593 

passenger  injured  while  standing 
on  station  platform  by  moving 
train  whose  cars  overlapped 
platform ;  railroad  company  lia- 
ble  N.  Y.  597 

person  falling  on  icy  stairway 
leading  from  station;  railroad 
company  not  liable N.  Y.  598 

passenger  injured  by  slipping  on 
ice  on  stairs  of  elevated  railroad 
station,  caused  by  accumulation 
of  snow,  and  failure  to  sprinkle 
ashes  or  sand,  railroad  company 
liable N.  Y.  599 

where  passenger  fell  over  work- 
man on  stairway  leading  to 
elevated  railroad  station,  ques- 
tion of  negligence  -was  for  jury, 
and  nonsuit  erroneous...  .N.Y.  601 

note  of  New  York  cases  relating 

to  accidents  at  stations 

N.Y.  604-606 

person  standing  upon  station  plat- 
form injured  by  torpedo  explo- 
sion, railroad  company  not 
liable N.Y.  604 

passenger's  elbow  on  window  sill 
struck  by  mail   crane  as   train 
was  passing  through  station . . . 
N.  Y.  661 


STATUTE. 

where  company  was  empowered  to 
make  railway  and  charge  passen- 
gers for  conveyance,  and  there 
was  a  provision  that  no  action 
for  anything  done  or  omitted 
to  be  done,  under  the  act,  could 
be  brought  without  twenty  days' 
notice  in  writing,  and  plaintiff 
brought  action  for  injury  sus- 
tained while  a  passenger,  no 
notice  was  necessary,  as  action 
was  brought  against  company 
as  carriers,  and  not  for  anything 
under  the  act Eng.  rule,  333 

in  statutory  action  for  damages 
for  death  of  party,  recovery  is 
to  be  of  a  pecuniary  compensa- 
tion for  a  pecuniary  loss .   Kan.  355 

statutory  right  of  action  to  re- 
cover damages  for  death  of 
person  caused  by  wrongful  act. 
Eng.  rule,  361 

damages  for  mental  suffering  not 
recoverable  under  Lord  Camp- 
bell's Act Eng.  rule,  361 

street  railway  company  not  liable 
in  tort  for  loss  of  life  of  person, 
prior  to  statute  of  1886.  .Mass.  441 

liability  of  street  railroad  com- 
pany for  loss  of  life  of  person 

under  statute  of  1886,  c.  140 

Mass.  445 

Act  of  i860,  exempting  railroad 
companies  from  liability  for  in- 
juries to  passengers  getting  on 
or  off  the  front  platform  of  cars, 
does  not  apply  in  case  where 
passenger  was  injured  while 
riding  on  step  of  car  by  direc- 
tion of  driver Mo.  524 

statute  relating  to  passengers  on 
platforms  of  trains  does  not 
apply  to  street  rail  roads.  N.  Y.  644 

STEAMBOAT. 

lessee  of  apartment  upon  boat, 
while  waiting  on  station  plat- 
form for  cars  to  take  him  to 
boat,  injured   by  explosion  of 
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boiler  of  locomotive ;  steamboat 
companj  liable,  plaintiff  being 
held  to  be  a  passenger Cal.    78 

passenger  struck  bj  appliance  on 
steamboat  and  falling  overboard 
at  dock ;  evidence  as  to  refusal 
of  master  to  assist  passenger 
admissible  to  show  damage  and 

as  part  of  the  transaction 

. Conn.  136 

where  bale  of  cotton  fell  upon 
passenger  on  steamboat,  error 
to  permit  evidence,  in  action 
for  damages,  showing  defective 
construction  of  boat Ind.  297 

liabilitj  of  steamboat  companj 
to  passenger  for  injury  sustained 
while  arm  resting  on  window 
sill  of  ladies'  cabin,  bj  fall  of 
derrick Iowa,  336 

passenger  on  steamboat  injured 
bj  fall  of  small  boat  on  larboard 
side Mass.  440 

hurricane  deck  of  steamboat 
breaking  down  and  passenger 
thrown  into  water  and  drowned. 
Mass.  440 

note  of  Mississippi  cases  relating 
to  persons  injured  on  trains, 
etc.,  and  at  stations.  .Miss.  491-492 

where  a  passenger  in  trying  to  re- 
cover his  hat,  which  had  blown 
off,  slipped  under  the  railing  of 
the  gangway  of  a  boat,  fell 
overboard  and  was  drowned, 
steamboat  company  not  liable 
for  the  accident N.  Y.  576 

where  passenger  on  hurricane 
deck  of  steamboat  was  struck 
by  hawser  as  vessel  was  being 
brought  to  landing,  the  pre- 
sumption of  negligence  was  for 
defendant  to  rebut N.  Y.  578 

where  passenger  was  pushed 
overboard  by  crowding  of  other 
passengers  on  steamboat  to  see 
man  who  had  fallen  overboard, 
steamboat  company  not  liable 
for  the  accident N.  Y.  579 


STEAMBOAT —CMi/f»»Ml. 

note  of  New  York  cases  relating 
to  accidents  on  boats 

note  of  New  York  cases  relating 

to  explosions  on  boats 

......... a,.... ...  ^1 .   z  ■  ^o?^"5oy 

STEPS  OF  CAR.    See  also  Plat- 
FORSC  OF  Car. 

where  a  boy  stood  on  steps  of  car 
of  train,  he  feeling  sick,  and  was 
thrown  off  by  sudden  jerk  of 
train,  he  was  guilty  of  contrib- 
utory negligence Ind.  308 

note  of  Maryland  cases  relating 
to  persons  riding  on  platforms 
of  cars Md.  425 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  by  electric  pole  between 
the  tracks, guilty  of  contributory 
negligence Md.  425 

note  of  Massachusetts  cases  re- 
lating to  standing  on  steps  of 
open  street  cars  Mass.  447 

note  of  Minnesota  cases  relating 
to  accidents  on  platforms  or 
steps  of  street  cars  Minn.  486 

passenger  standing  on  steps  o£ 
platform  of  street  car  killed  by 
coming  in  contact  with  station- 
ary car  on  other  track ;  carrier 
liable Mo.  520 

riding  on  step  of  street  car  by  di- 
rection of  driver  not  negligence 
per  se Mo.  524 

passenger  struck  by  derrick  near 
track  while  riding  on  steps  of 
street  car Mo.  524 

Act  of  i860,  exempting  railroad 
companies  from  liability  for  in- 
juries to  passengers  getting  on 
or  off  the  front  platform  of  car, 
does  not  apply  in  case  where 
passenger  was  injured  while 
riding  on  step  of  car  by  direc- 
tion of  driver Mo.  524 

passenger  on  footboard  of  open 
street  car  thrown  off  by  sudden 
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jerk;  question  of  negligence  for 
jurj Neb.  547 

error  to  direct  verdict  for  de- 
fendant in  action  where  boj 
fell  from  steps  of  crowded  street 
car,  as  the  question  of  negli- 
gence was  for  jury Neb.  549 

passenger  riding  on  footboard  of 
open  street  car,  knocked  off  bj 
colliding  with  passenger  on 
footboard  of  another  car  on 
other  track;  questions  of  negli- 
gence for  jury N.  J.  562 

passenger  on  step  of  street  car  in- 
jured bj  sudden  start  of  car; 
carrier  not  liable N.  Y.  627 

note  of  New  York  cases  relating 
to    accidents  on   platforms    of 

trains  and    street  cars 

N.  Y.  654-656 

STOCK  CAR. 

where  person  in  charge  of  stock, 
riding  without  consent  or 
knowledge  of  defendant's 
agents,  is  injured  while  in  stock 
car,  defendant  not  liable,  plain- 
tiff not  being  a  passenger. . . . 
Conn.  156 

STOCKMAN.    See  also  Drover. 

where  person  in  charge  of  stock, 
riding  without  consent  or 
knowledge  of  defendant's 
agents,  is  injured  while  in 
stock  car,  defendant  not  liable, 
plaintiff  not  being  a  passenger. 
Conn.    156 

note  of  Illinois  cases  relating  to 

injuries    to   stockmen 

111.257-258,261 

note  of  Indiana  cases  relating  to 
injuries  to  stockmen,  drovers, 
postal  clerks,   etc Ind.  291 

note  of  Iowa  cases  relating  to 
stockmen  injured  bj  derail- 
ment of  trains Iowa,  334 

instruction  that  shipper  of  cattle 
riding  on  drover's  pass  is  en- 
titled to  all  rights  and  privi- 
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leges  of  ordinary  passenger  for 
hire,  erroneous Neb.  550 

a  shipper  of  stock,  riding  upon 
free  pass,  assumes  the  risks  and 
inconveniences  while  caring  for 
stock  in  transit,  and  modified 
accordingly,  the  liability  of 
railroad  to  shipper  for  injuries 
sustained  by  negligence  of  em- 
ployees is  that  of  a  common 
carrier  for  hire Neb.  550,  551 

note  of  New  York  cases  relating 
to  persons  riding  on  free 
passes N.  Y.  616-617 

STREET  CAR.    See  also  Platform 
OF  Car. 

boy  thrown  off  front  platform  as 
street  car  rounded  a  curve.  Ala.    33 

where  conductor  of  street  car  im- 
pliedly invited  passenger  to  ride 
on  front  platform  the  railroad 
company  assumed  safe  carriage. 
Ala.    23 

child,  in  custody  of  parent,  in- 
jured by  falling  from  open 
street  car D.  C.  160 

riding  on  platform  of  street  car 
not  negligence  in  law. . .  D.  C.  163 

whether  intoxicated  condition  of 
passenger  contributed  to  his 
falling  from  street  car  platform, 
question  for  jury D.  C.  163 

where  plaintiff  stood  on  rear  plat- 
form of  street  car,  there  being 
room  inside,  he  took  risk  of 
standing  there  and  could  not 
recover  for  injuries  in  being 
thrown  from  car D.  C.  163 

where  passenger  standing  on  foot- 
board of  open  car,  was  thrown 
therefrom,  and  struck  by  -an- 
other car,  and  there  was  no  evi- 
dence of  defect  in  car  or  track, 
direction  of  verdict  for  defend- 
ant was  proper D.  C.  168 

train  approaching  while  street  car 
crossing  track  and  gates  closed ; 
joint  liability D.  C.  173 
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passenger  injured  by  being  pushed 
from  street  car  in  rush  of  other 
passengers  to  escape  danger . . . 

D.  C.  173 

person  standing  in  crowd  on 
street  railwaj  track  and  in- 
jured, guilty  of  contributory 
negligence , D.  C.  173 

standing  on  platform  of  street  car 
not  such  negligence  as  to  pre- 
vent recovery  for  negligent  con- 
duct of  defendant Ga.  180 

passenger  riding  on  platform  of 
street  car  thrown  from  car  as 
same  was  rounding  curve.  .Ga.  180 

street  car  derailed  and  running 
over  embankment 111.  230 

passenger  on  cable  car  struck  by 
passing  wagon III.  240 

note  of  cases  in  Illinois  relating 
to  injuries  sustained  by  persons 
riding  on  platforms  of  street 
cars 111.  249 

note  of  Illinois  cases  relating  to 
persons  injured  on  trains,  etc. 
111.  257-261 

person  falling  over  satchel  in 
street  car  while  looking  for  seat. 

111.  259 

passenger  thrown  over  dashboard 
of  street  car  owing  to  obstruc- 
tion on  track. 111.  262 

note  of  Illinois  cases  relating  to 
riding  upon  platforms  of  cars .  . 
111.  262-264 

note  of  Indiana  cases  relating  to 
derailment  of  trains,  street 
cars,  etc Ind.  289-291 

note  of  Indiana  cases  relating  to 
persons  injured  on  trains, 
street  cars,  station  platforms, 
etc Ind.  314-315 

passenger  riding  on  platform  of 
open  street  car  struck  by  car  on 
other  track Kan.  367 

note  of  Kentucky  cases  relating  to 
derailment  of  trains  and  street 
cars Ky.  380-381 

passenger  jumping  from  platform 
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of  street  car  to  avoid  danger. . 

Ky.  331 

note  of  Maryland  cases  relating  to 
persons  riding  on  platforms  of 
cars Md.  425 

note  of  Massachusetts  cases  relat- 
ing to  persons  injured  on  street 
cars Mass.  446-448 

note  of  Massachusetts  cases  relat- 
ing to  accidents  on  front  plat- 
forms of  street  cars Mass.  446 

note  of  Massachusetts  cases  relat- 
ing to  accidents  on  rear  plat- 
forms of  street  cars Mass.  447 

note  of  Massachusetts  cases  re- 
lating to  standing  on  steps  of 
open  street  cars Mass.  447 

note  of  Massachusetts  cases  re- 
lating to  derailment  of  street 
cars Mass.  447 

riding  on  front  platform  of  street 
car  not  negligence,  where  pas- 
senger was  obliged  to  stand  on 
account  of  crowded  condition 
of  car Mich.  473 

note  of  Michigan  cases  relating 
to  accidents  on  platforms  of 
cars Mich.  473-474 

position  passenger  assumes  in 
street  car  is  not  subject  to  arbi- 
trary rule,  but  he  must  exercise 
care  that  prudent  persons  would 
exercise  under  like  circum- 
stances   Minn.  481 

where  passenger  rested  his  hand 
on  open  window  of  street  car 
and  was  injured  by  it  coming 
in  contact  with  some  planks 
close  to  the  track,  question  of 
contributory  negligence  for 
jury Minn.  481 

where  plaintiff's  intestate  fell  off 
rear  platform  of  street  car 
question  of  negligence  of  parties 
should  have  been  submitted  to 
jury Minn.  486 

note  of  Minnesota  cases  relating 
to  accidents  on  platforms  or 
steps  of  street  cars Minn.  486 
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note  of  Minnesota  cases  relating 
to  persons  injured  on  trains 
and  street  cars Minn.  489-490 

in  action  for  injuries,  wiiere  pas- 
senger's elbow  resting  on  win- 
dow sill  of  street  car  was  struck 
bj  another  car,  it  was  error  to 
instruct  that  if  accident  was 
due  to  improper  width  of  cars 
or  condition  of  track,  plaintiff 
could  recover Mo.  504 

question  of  negligence  or  unskil- 
fulness  in  running  of  street  car 
entirely  for  jury Mo.  504 

note  of  Missouri  cases  relating 
to  riding  on  platforms  of 
trains  and  street  cars Mo.  513 

passenger  standing  on  steps  of 
platform  of  street  car  killed  by 
coming  in  contact  with  station- 
ary car  on  other  track,  carrier 
liable Mo.  530 

boy  invited  by  driver  to  board 
street  car  falling  from  front 
platform  and  killed Mo.  531 

riding  on  platform  of  horse  car 
not  negligence  per  se Mo.  534 

riding  on  steps  of  street  car  by 
direction  of  driver  not  negli- 
gence per  se Mo.  534 

passenger  struck  by  derrick  near 
track  while  riding  on  steps  of 
street  car Mo.  524 

where  track  had  been  placed  near 
derrick,  it  was  duty  of  street 
car  company  to  use  reasonable 
care  to  avoid  danger  to  passen- 
gers   Mo,  534 

passenger  throwing  lighted  match 
in  street  car  and  woman's  dress 
catching  fire ;  railroad  company 
not  liable Mo.  530 

note  of  Missouri  cases  relating 
to  persons  injured  on  trains, 
etc.,  due  to  falling  objects,  de- 
railments, protrusion  of  passen- 
gers' arms  from  windows,  etc. 

Mo.  535-537 


STREET  CKR^Continued, 

derailment  of  street  car  is  pre- 
sumptive evidence  of  negli- 
gence, and  the  burden  is  upon 
the  carrier  to  rebut  such  pre- 
sumption by  showing  that  acci- 
dent was  not  the  result  of  its 
negligence Neb.  558 

passenger  on  footboard  of  open 
street  car  thrown  off  by  sudden 
jerk ;  question  of  negligence  for 
jury Neb.  547 

where  passenger  after  alighting 
from  front  platform  of  street 
car  was  struck  and  killed  by  a 
car  on  parallel  track,  question 
of  negligence  for  jury Neb.  548 

error  to  direct  verdict  for  defend- 
ant in  action  where  boy  fell 
from  steps  of  crowded  street 
car,  as  the  question  of  negli- 
gence was  for  jury Neb.  549 

where  plaintiff,  while  standing  on 
front  platform  of  street  car,  was 
thrown  off  by  sudden  start  of 
car,  and  it  was  proved  that 
driver  was  negligent  in  starting 
up  horses,  and  there  was  no  evi- 
dence of  negligence  on  plain- 
tiff's part,  nonsuit  properly 
refused N.J.  559 

but  this  ruling  was  reversed  by 
Court  of  Errors  and  Appeals  . 

N.J.  559 

passenger  riding  on  footboard  of 
open  street  car  knocked  off  by 
colliding  with  passenger  on 
footboard  of  another  car  on 
other  track ;  questions  of  negli- 
gence for  jury N.  J.  563 

passenger  preparing  to  alight 
thrown  from  street  car  by  sud- 
den jerk N.J.  566 

standing  at  door  of  street  car,  for 
purpose  of  being  ready  to 
alight,  is  not  negligence  per  se, 

N.J.  566 

sick    passenger    falling    through 

door  of  street  car ;  questions  of 

negligence  for  jury N.  J.  568 
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carelessness  of  driver  of  street  car 
in  which  plaintiff  was  a  pas- 
senger, not  a  bar  to  plaintiff's 
right  to  recover  against  steam 
railroad  company  for  injuries 
sustained  in  a  collision  between 
street  car  and  train N.  ].  575 

note  of  New  York  cases  relating 
to  derailment  of  trains  and 
street  cars N.  Y.  615-618 

where  a  boj  was  pushed  off 
crowded  front  platform  of  street 
car  bj  another  passenger,  sus- 
taining injuries  from  which  he 
died,  carrier  was  liable  .  .N.  Y.  619 

passenger  riding  on  platform  of 
street  car  with  consent  of  con- 
ductor, not  guiltj  of  contrib- 
utory negligence N.  Y.  623 

failure  of  passenger  on  street  car 
platform  to  take  hold  of  iron 
rail  on  platform,  not  negligence. 
N.  Y.  623 

passenger  riding  on  platform  of 
street  car  thrown  therefrom  and 
killed  by  car  leaving  track ;  rail- 
road company  liable N.  Y.  623 

riding  on  front  platform  of  street 
carisnotnegligence/^rje.N.Y.  624 

passenger  riding  on  front  plat- 
form of  street  car  thrown  off  by 
driver  whipping  his  horses  and 
causing  sudden  jerk  of  car, 
carrier  liable N.  Y.  624 

passenger  on  step  of  street  car  in- 
jured by  sudden  start  of  car; 
carrier  not  liable N.  Y.  627 

passenger  pushed  from  platform 
of  street  car  by  other  passen- 
gers; question  of  negligence 
for  jury N.  Y.  635 

passenger,  owing  to  crowded  con- 
dition of  street  car,  obliged  to 
stand  upon  platform,  not  guilty 
of  negligence  as  matter  of  law.. 

N.  Y.635 

where  boy,  while  driving  horse  at 
request  of  driver,  was  injured  by 
being  jostled  by  boys  who  were 
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getting  off  platform  of  car,  and 
he  fell  from  car,  an  allegation 
that  platform  was  not  safe  place 
and  it  was  negligence  to  place 
plaintiff  upon  it,  was  not  sus- 
tained, and  verdict  for  plaintiff 
properly  set  aside N.  Y.  639 

statute  relating  to  passengers  on 
platforms  of  train  does  not 
apply  to  street  railroads.. N.  Y.  644 

where  passenger  stood  on  front 
platform  of  street  car,  although 
there  was  room  inside  the 
car,  and  subsequently  fell  off 
and  was  run  over,  his  contrib- 
utory negligence  precluded  re- 
covery and  judgment  for  plain- 
tiff reversed N.  Y.  653 

note  of  New  York  cases  relating 
to  accidents  on  platforms  of 
trains  and  streetcars. .  N.  Y.  654-656 

note  of  New  York  cases  relating 
to  accidents  caused  by  persons 
on  cars  coming  in  contact  with 
elevated  railroad  pillars,  ve- 
hicles and  obstructions  near 
track,  etc N.  Y.  654-656 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  by 
falling  objects  or  obstructions 
on  track N.  Y.  663-666 

STREET  RAILROAD  COMPANY. 

in  action  for  accident  on  street 
railroad  curve,  competent  to 
show  that  defendant  had  altered 
curve  since  the  accident. . .  .Ga.  180 

liability  for  loss  of  life  of  person 
under  statute  of  1886,  c.  140  .. . 
Mass.  445 

not  liable  in  tort  for  loss  of  life  of 
person,  prior  to  statute  of  1886. 
Mass.  441 

bound  to  exercise  the  highest  care 
in  management  of  its  cars  in 
passing  obstacles  situated  close 
to  track Minn.  481 

where  track  had  been  placed  near 
derrick  it  was  duty  of  street  car 
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companj  to  use  reasonable  care 
to  avoid  danger  to  passengers. 
Mo.  534 

common  carrier  of  passengers 
and  liable  as  other  common 
carriers  upon  common-law  prin- 
ciples   Neb.  538 

SUDDEN  START. 

passenger  injured  while  passing 
through  train  to  get  seat  in  car, 
due  to  sudden  movement  of 
train ;  railroad  liable 111.  347 

where  a  hoy  stood  on  steps  of  car 
of  train,  he  feeling  sick,  and 
was  thrown  off  bj  sudden  jerk 
of  train,  he  was  guiltj  of  con- 
tributory negligence Ind.  308 

sick  passenger,  while  preparing 
to  alight  from  train,  injured  bj 
sudden  jerk,  such  injuries  re- 
sulting in  death N.  H.  557 

where  plaintiff,  while  standing  on 
front  platform  of  streetcar,  was 
thrown  off  by  sudden  start  of 
car,  and  it  was  proved  that 
driver  was  negligent  in  starting 
up  horses,  and  there  was  no  evi- 
dence of  negligence  on  plain- 
tiff's part,  nonsuit  properly  re- 
fused    N.  J.  559 

but  this  ruling  was  reversed  by- 
Court  of  Errors  and  Appeals . . 

N.J.  559 

passenger  preparing  to  alight 
thrown  from  street  car  by  sud- 
den jerk N.  J.  566 

passenger  riding  on  front  plat- 
form of  street  car  thrown  off  by 
driver  whipping  his  horses  and 
causing  sudden  jerk  of  car,  car- 
rier liable N.  Y.  624 

passenger  on  step  of  street  car  in- 
jured by  sudden  start  of  car; 
carrier  not  liable N,  Y.  637 

SWITCH. 

where  passenger  was  killed  in  de- 
railment of  train  due  to  defect- 
ive switch,  railroad  liable.  Colo.  115 
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carrier  liable  for  derailment  of 
train  caused  by  careless  switch- 
ing by  servants  of  connecting 
road Mass.  451 

derailment  of  train  due  to  mis- 
placement of  switch N.  J.  557 

TICKET.    See  also  Free  Pass. 

person  using  ticket  issued  to  an- 
other, injured  on  train,  carrier 
not  liable Iowa,  339 

where  person  used  non-transfer- 
able ticket  issued  to  another 
and  was  injured  on  train,  carrier 
liable  only  for  gross  negligence, 
such  person  being  a  trespasser 
traveling  on  free  pass  issued  to 
another  person     Iowa,  329 

TORPEDO  EXPLOSION. 

person  standing  upon  station  plat- 
form injured  by  torpedo  ex- 
plosion, railroad  company  not 
liable N.  Y.  604 

TORT. 

husband  entitled  to  recover  dam- 
ages for  inconvenience  in  being 
compelled  to  walk  home  on  ac- 
count of  being  on  wrong  train, 
but  illness  of  wife  too  remote 
from  breach  of  contract  to  re- 
cover damages  therefor 

Eng.  rule,  135 

where  action  founded  on  breach 
of  duty,  and  declaration  founded 
on  misfeasance,  of  stage  coach 
proprietors,  verdict  and  judg- 
ment for  plaintiff  not  errone- 
ous  Eng.  rule,  306 

street  railway  company  not  liable 
in  tort  for  loss  of  life  of  person, 
prior  to  statute  of  1886.  .Mass.  44.1 

TRACK.    See  also  Station. 

passenger  crossing  and  stopping 
between  baggage  platform  and 
track,  struck  and  killed  by  train. 
Ark.     40 

after  alighting  at  depot  passenger 
passing  around  freight  train  to 
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cross  track  and  falling  Into 
cattle  gap Ark.    41 

person  not  passenger  standing  be- 

.  tween  track  and  platform  struck 
by  train,  guilty  of  contributory 
negligence Cal.    98 

but  on  subsequent  trial  judgment 
for  plaintiff  was  affirmed. . .  Cal.     98 

person  walking  on  track  at  station 
killed  by  train  while  waiting 
for  train,  guilty  of  contributory 
negligence Cal.  103 

train  approaching  while  street 
car  crossing  track  and  gates 
closed;  joint  liability D.  C.  173 

person  standing  in  crowd  on 
street  railway  track  and  injured, 
guilty  of  contributory  negli- 
gence  D.  C.  173 

in  action  for  accident  on  street 
railroad  curve,  competent  to 
show  that  defendant  had  altered 
curve  since  the  accident Ga.  180 

passenger  riding  on  platform  of 
street  car  thrown  from  car  as 
same  was  rounding  curve  .  .Ga.  180 

where  train  was  derailed  owing 
to  running  at  high  speed  on  de- 
fective track,  railroad  liable.. 111.  226 

note  of  cases  in  Illinois  relating  to 
derailment  of  trains  caused  by 
collision  with  animals  on  track. 
111.  238 

passenger's  arm  projecting  from 
window  of  car  struck  by  freight 
train ;  railroad  liable 111.  233 

passenger  on  station  platform 
struck  and  injured  by  train.  .III.  252 

passenger  thrown  over  dashboard 
of  street  car  owing  to  obstruc- 
tion on  track III.  262 

derailment  of  train  due  to  defect- 
ive condition  of  track,  presump- 
tion of  negligence Ind.  288 

where  passenger  was  killed  in  de- 
railment of  train  due  to  alleged 
defective  track,  the  evidence 
showing  that  but  a  few  of  the 
ties  were  rotten,  and  that  a  com- 


TRACK  ^Continued. 

petent  section  boss  was  in 
charge  of  the  track,  no  case  was 
shown  for  exemplary  damages. 

Kan.  355 

boy  struck  by  engine  while  cross- 
ing track  at  station  after  depos- 
iting letters  in  postal  car.. Kan.  373 

passenger  in  alighting  from  train 
on  side  furthest  from  station 
platform  fell  over  obstruction 
on  track  and  was  injured, 
guilty  of  contributory  negli- 
gence  Ky.  383 

passenger  passing  through  cars 
on  moving  train,  subsequently 
found  dead  on  railroad  track; 
railroad  not  liable Me.  408 

person  crossing  track  at  depot  to 
get  to  ticket  office  struck  and 
killed  by  train  passing  through 
depot  at  high  rate  of  speed; 
railroad  liable Md.  425 

note  of  Massachusetts  cases  relat- 
ing to  persons  injured  at  sta- 
tions, etc Mass.  438-439 

note  of  Missouri  cases  of  acci- 
dents at  stations,  etc.  .Mo.  496-498 

train  derailed  owing  to  defective 
track ;  railroad  company  liable. 

Mo.  515 

passenger  standing  on  steps  of 
platform  of  street  car  killed  by 
coming  in  contact  with  station- 
ary car  on  other  track ;  carrier 
liable Mo.  520 

where  track  had  been  placed  near 

derrick  it  was  duty  of  street  car 

company  to  use  reasonable  care 

to  avoid  danger  to  passengers. 

Mo.  524 

where  passenger,  after  alighting 
from  front  platform  of  street 
car  was  struck  and  killed  by  a 
car  on  parallel  track,  question 
of  negligence  for  jury. . .  .Neb.  548 

where  person  on  way  to  board 
train  fell  into  hole  on  defend- 
ant's track,  which  track  was  in 
use   by  another  railroad   from 
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whom  plaintiff  purchased  ticket, 
defendant  held  not  liable,  not 
being  bound  to  keep  in  repair 
track  used  bj  other  railroad,  nor 
under  any  duty  to  passengers  of 

such  railroad N.  H.  551 

person  killed,  bj  train  while  walk- 
ing along  track  to  get  aboard 
train;  contributory  negligence. 

N.H.  555 

passenger  riding  on  footboard  of 
open  street  car  knocked  off  bj 
colliding  with  passenger  on 
footboard  of  another  car  on 
other  track ;  questions  of  negli- 
gence for  jury N.J.  56a 

note  of  New  York  cases  relating 
to    persons    injured    on    track 

after  alighting  from  trains 

N.  Y.  605-606 

note  of  New  York  cases  relating 

to  obstructions  on  track 

N.  Y.  617-618 

TRAIN.     See   also    Platform    of 
Car. 

where  a  passenger  who  entered  a 
caboose  before  it  was  coupled 
to  train,  and  stood  near  the 
door,  was  injured  while  the 
same  was  being  coupled,  the 
question  of  contributory  negli- 
gence was  for  the  jury  . .  .Ala.       i 

passenger  injured  in  derailment 
of  train ;  death  from  pneumonia ; 
proximate  cause Ala.      5 

it  is  contributory  negligence  on 
part  of  passenger  to  pass  from 
one  car  to  another  while  train 
in  motion Ala.    27 

passenger,  after  alighting  from 
train,  crawling  between  cars  of 
freight  train  and  killed  by  sud- 
den backing  of  train    Ala.    31 

passenger  riding  on  platform  of 
train,  after  being  warned  by 
brakeman  and  conductor  of 
danger,  killed  by  train  falling 
through  bridge,  guilty  of  con- 
tributory negligence Ala.    34 
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passenger  crossing  track  and  stop- 
ping between  baggage  platform 
and  track,  struck  and  killed  by 
train Ark.    40 

person  not  passenger  standing  be- 
tween track  and  platform  struck 
by  train,  guilty  of  contributory 
negligence Cal.    98 

but  on  subsequent  trial  judgment 
for  plaintiff  was  affirmed.  .Cal.    98 

where  person  not  passenger  was 
struck  by  train  at  station  and  it 
was  not  shown  that  running  of 
train  against  plaintiff  was  wilful 
or  wanton,  plaintiff  could  not 
recover Cal.    98 

person  walking  on  track  at  station 
killed  by  train  while  waiting 
for  train,  guilty  of  contributory 
negligence Cal.  103 

the  overturning  of  a  car  and  in- 
jury to  passenger  thereby,  is 
presumption  of  negligence  for 
railroad  to  rebut Colo.  115 

passenger  killed  by  falling  from 
train;  contributory  negligence 
in  riding  in  dangerous  place. . . 
Colo.  133 

derailment  of  train  is  prima  facie 
evidence  of  negligence  and  in- 
struction to  the  effect  that  such 
an  accident  was  conclusive  evi- 
dence of  negligence,  erroneous. 
Dak.  159 

where  passenger  was  injured 
while  passing  from  one  car  to 
another,  case  was  for  jury,  and 
error  to  direct  verdict  for  de- 
fendant   D.  C.  173 

train  approaching  while  street 
car  crossing  track  and  gates 
closed;  joint  liability D.  C.  173 

passenger  riding  in  express  car 
and  injured  in  collision,  held 
not  entitled  to  recover Fla.  177 

it  is  contributory  negligence  for  a 
passenger  to  ride  in  an  express 
car  against  rules  of  railroad 
company Fla.  177 
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person  injured  in  derailment  of 
train  raises  presumption  of  neg- 
ligence on  part  of  railroad 
company Ga.  182 

passenger  injured  in  derailment 
of  train Ga.  186 

passenger  standing  at  door  near 
platform  of  car  and  injured  by 
sudden  stop  of  train Ga.  193 

where  passenger  was  injured 
while  passing  from  one  car  to 
another,  the  question  of  negli- 
gence was  for  jury  and  nonsuit 
was  error Ga.  195 

where  passenger  went  into  bag- 
gage car  to  see  conductor  and  was 
inj  ured  by  bumping  of  cars,  ques- 
tion of  negligence  was  for  jury, 
and  nonsuit  was  erroneous.  .Ga.  195 

diligence  in  operating  freight 
train  differs  from  that  required 
on  passenger  trains Ga.   197 

passenger  injured  while  riding  on 
freight  train  due  to  jolting  of 
train  Ga.  197 

passenger  standing  on  seat  'of 
train  and  injured  by  sudden 
starting  of  train,  not  entitled  to 
recover Ga.  199 

passenger  jumping  from  derailed 
car ;  carrier  not  liable 111.  208 

passenger  injured  in  derailment, 
presumption  of  negligence 
against  carrier  which  the  latter 
must  rebut. 111.  209 

passenger  wrestling  or  scuffling 
on  car,  and,  while  passing  from 
one  car  to  another,  is  injured, 
cannot  recover  damages. . .  .111.  215 

overturning  of  passenger  coach 
prima  facie  evidence  of  negli- 
gence, which  carrier  must  rebut 
by  showing  that  accident  was 
not  due  to  its  fault 111.  221 

person  leaving  passenger  car  and 
going  into  baggage  car  without 
authority  and  killed  by  over- 
turning of  baggage  car,  guilty 
of  contributory  negligence.  .111.  222 


TRAIN  —  Continued, 

person  lawfully  on  train  injured 
by  train  falling  through  bridge 
owing  to  defective  structure. 111.  222 

derailment  of  train  is  presumptive 
evidence  of  negligence,  which 
carrier  must  rebut  by  showing 
it  was  not  negligent 111.  226 

where  train  was  derailed  owing 
to  running  at  high  speed  on  de- 
fective track,  railroad  liable. . 
111.  226 

note  of  Illinois  cases  relating  to 
derailment  of  trains,  due  to 
condition  of  track 111.  227-228 

person  traveling  on  pass  issued  to 
another  person,  injured  in  de- 
railment of  train ;  railroad  not 
liable 111.  227 

note  of  Illinois  cases  relating  to 
derailment  of  trains  caused  by 
collision  with  animals  on  track. 
111.  228 

passenger's  arm  projecting  from 
window  of  car  struck  by  freight 
train ;  railroad  liable 111.  233 

passenger,  in  trying  to  catch  bank 
note  which  was  being  carried 
away  by  the  wind,  falling  from 
platform  of  car,  and  killed, 
guilty  of  contributory  negli- 
gence in  having  assumed  dan- 
gerous position 111.  246 

passenger  injured  while  passing 
through  train  to  get  seat  in  car, 
due  to  sudden  movement  of 
train;  railroad  liable 111.  247 

passenger  pushed  from  crowded 
platform  of  car  and  striking 
against  truck  on  station  plat- 
form; railroad  liable 111.  248 

note  of  cases  in  Illinois  relating 
to  injuries  sustained  by  persons 
riding  on  platform  of  street 
cars,  trains,  etc III.  249 

passenger  on  station  platform 
struck  and  injured  by  train.  .111.  252 

person  riding  on  free  pass  injured 
on  train;  railroad  company 
liable  for  gross  negligence.  .111.  257 
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person  riding  on  free  pass  killed 
in  collision  while  riding  in  bag- 
gage car 111.  357 

note  of  Illinois  cases  relating  to 
persons  injured  on  trains,  etc . . 
111.  257,  261 

note  of  Illinois  cases  relating  to 
trespassers  on  trains 111.  258 

note  of  Illinois  cases  relating  to 
derailment  of  trains..  ..111.  260-261 

note  of   Illinois  cases  relating  to 
riding  upon  platforms  of  cars.. . 
111.  262-264 

passenger  Injured  while  riding 
on  platform  of  car Ind.  270 

an  answer  which  alleged  that  the 
injury  to  plaintiff  was  '*the  re- 
sult of  his  own  carelessness  in 
being  in  an  improper  and  dan- 
gerous place,"  failed  to  show 
that  the  injurj  was  caused  by 
fault  of  plaintiff  in  being  in 
dangerous  place  on  train.  .Ind.  270 

the  fact  that  there  is  no  room  on 
train  does  not  relieve  railroad 
company  from  carrying  passen- 
gers according  to  contract 

Eng.  rule,  271 

where  passenger's  arm  was  ex- 
tended several  inches  outside 
car  window,  and  was  injured  by 
coming  in  contact  with  water 
tank,  carrier  not  liable Ind.  273 

breaking  of  bridge  and  train  fall- 
ing through,  presumption  of 
railroad  company's  negligence, 
which  company  must  rebut  by 
proof Ind.  277 

note  of  Indiana  cases  relating  to 
persons  injured  on  freight 
trains Ind.  279 

passenger  injured  in  derailment 
of  train;  complaint  showing 
that  plaintiff  was  injured  solely 
by  defendant's  carelessness  in 
failing  to  repair  track Ind.  287 

special  verdict  stating  facts  as  to 
derailment  of  train  due  to  de- 
fendant's  negligence,  sufficient 
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to  show  plaintiff's  freedom  from 
contributory  negligence  . .  Ind.  388 

derailment  of  train  due  to  defec- 
tive condition  of  track,presump- 
tion  of  negligence Ind.  288 

note  of  Indiana  cases  relating  to 
derailment  of  trains,  street 
cars,  etc Ind.  289-291 

where  a  boy  stood  on  steps  of  car 
of  train,  he  feeling  sick,  and 
was  thrown  off  by  sudden  jerk 
of  train,  he  was  guilty  of  con- 
tributory negligence Ind.  308 

note  of  Indiana  cases  relating  to 
persons  injured  on  trains,  street 
cars,  station  platforms,  etc 

Ind.  314-315 

passenger  leaning  against  door 
and  falling  out  of  car,  sufficient 
evidence  to  go  to  jury  on  neg- 
ligence  Eng.  rule,  317 

person  using  ticket  issued  to  an- 
other injured  on  train,  carrier 

not  liable Iowa,  329 

note  of  Iowa  cases  relating  to 
persons  injured  on  trains 

Iowa,  332-334 

where  plaintiff  was  injured  in  de- 
railment of  train,  error  to  in- 
struct that  if  a  certain  part  of 
his  injuries  was  not  caused  by 
the  accident  he  could  not  re- 
cover, although  he  had  suffered 
other  injuries Iowa,  334 

note  of  Iowa  cases  relating  to 
stockmen  injured  by  derailment 
of  trains Iowa,  334 

where  train  was  derailed  by  rea- 
son of  bridge  breaking  down, 
such  fact  was  presumptive  evi- 
dence of  negligence,  which  it 
was  for  railroad  company  to  re- 
but  Iowa,  337 

girl  iive  years  old,  injured  by  fall- 
ing between  a  moving  train  and 
station  platform Iowa,  346 

where  passenger  was  killed  in  de- 
railment of  train  due  to  alleged 
defective    track,    the    evidence 
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showing  that  but  a  few  of  the 
ties  were  rotten,  and  that  a 
competent  section  boss  was  in 
charge  of  the  track,  no  case 
was  shown  for  exemplary 
damages Kan.  355 

note  of  Kansas  cases  relating  to 
derailment  of  trains Kan.  356 

note  of   Kansas  cases  relating  to 

persons  injured  on  trains 

Kan.  365-367 

where  passenger's  arm  protruded 
from  window  sill  and  was 
broken  bj  coming  in  contact 
with  lumber  car  on  track,  he 
was  guiltj  of  contributory  neg- 
ligence  Ky.  374 

note  of  Kentucky  cases  relating 
to  derailment  of  trains  and 
street  cars Ky.  380-381 

passenger  standing  on  platform  of 
crowded  excursion  train,  killed 
in  collision  with  freight  train; 
railroad  company  liable Ky.  381 

passenger  in  alighting  from  train 
on  side  furthest  from  station 
platform  fell  over  obstruction 
on  track  and  was  injured, 
guilty  of  contributory  negli- 
gence  Ky.  383 

passenger's  arm  resting  on  win- 
dow sill  of  car,  struck  by  car 
on  adjoining  track;  railroad 
company  liable La.  386 

passenger  putting  his  head  out  of 
window  of  car  and  struck  by 
electric  pole,  guilty  of  contrib- 
utory negligence La.  386 

passing  from  one  car  to  another 
while  train  in  motion,  contrib- 
utory negligence La.  386 

where  car  was  overturned  owing 
to  derailment  of  train  due  to 
broken  wheel,  railroad  not  lia- 
ble for  failure  of  conductor  to 
stop  train  for  inspection  before 
accident La.  394 

passenger   injured    by   reason  of 
engine  jumping  track  and  train 
Vol.  IX  — 50 
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being  overturned  and   thrown 
into  ditch La.  394 

passenger  injured  by  jumping 
from  train  to  rescue  her  child 
who  had  fallen  from  platform  ow- 
ing to  jolt  caused  by  coupling  of 
cars;  railroad  not  liable La.  398 

train  running  off  track,  presump- 
tive evidence  of  negligence, 
which  carrier  must  rebut  by 
evidence  to  the  contrary  . . .  Me.  405 

person  injured  in  derailment  of 
freight  train;  carrier  liable  as 
if  he  were  in  regular  passenger 
train Me.  405 

passenger  passing  through  cars 
on  moving  train,  subsequently 
found  dead  on  railroad  track; 
railroad  not  liable Me.  408 

derailment  of  train  at  a  switch, 
presumptive  evidence  of  negli- 
gence, the  burden  being  upon 
defendant  to  prove  freedom 
from  negligence Md.  416 

passenger  putting  his  arm  out  of 
window  and  being  struck  by 
freight  car,  held  guilty  of  con- 
tributory negligence Md.  421 

passenger  injured  while  trying  to 
close  door  of  railroad  car  as 
train  was  going  through  tunnel, 
railroad  liable Md.  423 

person  crossing  track  at  depot  to 
get  to  ticket  office,  struck  and 
killed  by  train  passing  through 
depot  at  high  rate  of  speed; 
railroad  liable Md.  425 

note  of  Maryland  cases  relating 
to  persons  riding  on  platforms 
of  cars Md.  425 

person  standing  on  footboard  of 
car  preparatory  to  alighting, 
struck  by  electric  pole  between 
the  tracks,  guilty  of  contribu- 
tory negligence Md.  425 

passenger  on  station  platform 
struck  by  mail  bag  thrown  from 
train  moving  at  rapid  speed; 
railroad  liable Mass.  437 
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note  of  Massachusetts  cases  re- 
lating to  persons  injured  at 
stations,  etc Mass.  438-439 

passenger's  arm  protruding  from 

window  of   car  and  struck  bj 

swinging  door  of  car  on  parallel 

track ;  contributory  negligence. 

Mass.  448 

not  contributorj  negligence  to 
stand  near  door  in  car  of  train 
approaching  station Mass.  458 

passenger  having  boarded  wrong 
train  and  in  passing  through 
cars  injured  bj  colliding  with 
passenger  on  platform  of  mov- 
ing train,  guilt/  of  contributory 
negligence Mass.  459 

but  where  passenger,  while  on 
platform  of  moving  train  was 
injured  bj  careless  running  of 
engine  against  train,  railroad 
company  liable Mass.  460 

child  injured  bj  fall  of  lamp 
shade  in  car;  question  of  suf- 
ficiency of  fixture  for  jury 

Mass.  461 

note  of  Massachusetts  cases  re- 
lating to  persons  injured  on 
trains    Mass.  463-464 

note  of  Michigan  cases  relating 
to  accidents  on  platforms  of 
cars Mich.  473-474 

passenger  about  to  seat  himself  in 
railway  car  placing  hand  on 
door  which  was  violently  closed 
by  guard  and  his  fingers  in- 
jured, not  guilty  of  contrib- 
utory negligence. . .  .Eng.  rule,  484 

note  of  Minnesota  cases  relating 
to  persons  injured  on  trains 
and  street  cars Minn.  489-490 

note  of  Mississippi  cases  relating 
to  persons  injured  on  trains, 
etc.,  and  at  stations..  .Miss.  491-492 

note  of  Missouri  cases  relating  to 
accidents  on  trains,  derail- 
ments, riding  on  passes,etc.  Mo.  505 

conductor's  pistol  discharged  by 
striking    rail  on  car  platform 
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and  passenger  riding  on  plat- 
form shot Mo.  51Z 

not  negligence  ^er  se  for  passen- 
ger to  ride  on  platform  of  train. 
Mo.  511 

person  standing  on  platform  of 
caboose  car  while  freight  cars 
were  being  switched,  guilty  of 
contributory  negligence. .  .Mo.  513 

note  of  Missouri  cases  relating  to 
riding  on  platforms  of  trains 
and  street  cars Mo.  513 

train  derailed  owing  to  defective 
track ;  railroad  company  liable. 

Mo.  515 

note  of  Missouri  cases  relating  to 
derailment  of  train8,etc..  Mo.  516-517 

passenger  on  freight  train  must 
exercise  more  care  than  on  pas- 
senger train Mo.  518 

passenger  on  freight  train  leav- 
ing his  seat  in  caboose  and 
walking  towards  door,  paying 
no  attention  to  moving  of  train, 
and  injured  by  coupling  of 
train  with  caboose,  guilty  of 
contributory  negligence..  .Mo.  518 

child  boarding  freight  train  with- 
out knowledge  of  conductor, 
and  being  permitted  to  remain 
when  discovered,  entitled  to 
care  due  to  passenger Mo.  518 

note  of  Missouri  cases  relating  to 
persons  injured  at  stations,  by 
falling  over  obstructions,  struck 
by  trains,  mail'  bags,  etc 

Mo.  534-535 

note  of  Missouri  cases  relating  to 
persons  injured  on  trains,  etc., 
due  to  falling  objects,  derail- 
ments, protrusion  of  passengers' 
arms  from  windows,  etc 

Mo.  535-537 

passenger  jumping  from  moving 
train  to  avoid  threatened  colli- 
sion with  runaway  freight  car. 

Neb.  550 

in  action  for  injuries  caused  by 
derailment  of  train,  an  instruc- 


Index. 


787 


T^LKlYk  ^Continued. 

tioD  that  railroad  mtist  use  such 
a  degree  of  care  as  is  practica- 
ble, short  of  incurring  expense 
making  it  impossible  to  run 
business,  erroneous  and  calcu- 
lated to  mislead  jurj N.  H.  555 

person  killed  bj  train  while  walk- 
ing along  track  to  get  aboard 
train ;  contributorj  negligence. 

N.H.  555 

sick  passenger,  while  preparing 
to  alight  from  train,  injured  bj 
sudden  jerk,  such  injuries  re- 
sulting in  death N.  H.  557 

derailment  of  train  due  to  mis- 
placement of  switch N.  }.  557 

where  a  piece  of  timber  projected 
over  on  station  platform  from  a 
car  passing  through  station  and 
a  woman,  in  order  to  avoid  be- 
ing struck  by  it  was  obliged  to 
throw  herself  on  the  platform, 
the  railroad  company  was  liable 
for  the  sickness  caused  by  shock 
to  plaintiff's  nervous  system,  the 
result  being  due  to  its  careless- 
ness  N   J.  574 

carelessness  of  driver  of  street 
car  in  which  plaintiff  was  a 
passenger,  not  a  bar  to  plaintiff's 
right  to  recover  against  steam 
railroad  company  for  injuries 
sustained  in  a  collision  between 
street  car  and  train N.  J.  575 

passenger  in  baggage  compart- 
ment at  rear  of  smoking  car  in- 
jured in  rear  end  collision  in 
trying  to  escape  from  car..N.  J.  575 

person  killed  on  train  while  riding 
on  free  pass N.J.  575 

where  declaration  alleged  careless 
running  of  train,  it  was  error  to 
permit  evidence  that  injury  to 
boy  at  station  was  caused  by 
defective  construction  of  station 
platform N.  Max.  576 

passenger  while  waiting  on  station 
platform  for  local  train  struck 
and  killed  by  express  train,  a 
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car  of  which  projected  over 
platform ;  railroad  company 
liable N.  Y.  588 

passenger  injured  while  standing 
on  station  platform  by  moving 
train  whose  cars  overlapped 
platform ;  railroad  company 
liable N.  Y.  597 

note  of  New  York  cases  relating 
to  persons  injured  on  track  after 
alighting  from  trains..N.Y.  605-606 

in  action  for  injuries  caused  by 
derailment  of  train  an  instruc- 
tion '*  that  the  fact  of  this  acci- 
dent occurring  was  of  itself 
presumptive  evidence  of  negli- 
gence on  the  part  of  the  defend- 
ants," proper N.  Y.  606 

note  of  New  York  cases  relating 
to  derailment  of  trains  and 
street  cars N.  Y.  615-618 

note  of  New  York  cases  relating 
to  persons  riding  on  free  passes. 
N.  Y.  616-617 

note  of  New  York  cases  relating  to 
trains  falling  through  bridges. 
N.  Y.  616 

note  of  New  York  cases  relating 
to  collisions N.  Y.  618 

passenger,  owing  to  crowded  con- 
dition of  train,  obliged  to  ride 
on  platform,  not  guilty  of  con- 
tributory negligence,  and  rail- 
road company  liable  for  his 
death  in  being  thrown  off  car 
as  train  was  rounding  curve  at 
great  speed N.  Y.  629 

passenger  falling  from  icy  plat- 
form of  car  guilty  of  contribu- 
tory negligence  in  walking 
upon  platform  without  using 
the  hand  rails N.  Y.  631 

statute  relating  to  passengers  on 
platforms  of  train  does  not  ap- 
ply to  street  railroad N.Y.  644 

where  passenger,  while  on  over- 
crowded car  platform  of  ele- 
vated railroad  train,  had  his  arm 
crushed  as  train  was  rounding  a 
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curve,  there  was  evidence  of 
defendant's  negligence  in  not 
furnishing  plaintiff  a  safe  place 
to  ride,  and  also  in  not  keeping 
gate  on  platform  closed  as  re- 
quired bj  statute,  which  should 
have  been  submitted  to  jurj, 
and  it  was  error  to  nonsuit  .... 
N.  Y.  648 

note  of  New  York  cases  relating 
to  accidents  on  platforms  of 
trains  and  street  cars.  N.  Y.  654-656 

note  of  New  York  cases  relating 
to  accidents  caused  by  persons 
on  cars  coming  in  contact  with 
elevated  railroad  pillars,  ve- 
hicles and  obstructions  near 
track,  etc N.  Y.  654-656 

where  passenger  on  sleeping  car 
in  going  to  wash  room  which 
was  dark  to  look  for  closet  and 
opened  a  door  which  proved  to 
be  rear  door  of  car  through 
which  he  fell  from  train,  ques- 
tion of  negligence  was  for  jurj 
and  it  was  error  to  nonsuit .... 
^ N.  Y.  657 

passenger's  arm  on  window  sill 
struck  by  object  while  train  was 
crossing  bridge N.  Y.  659 

passenger's  elbow  on  window  sill 
struck  by  mail   crane  as  train 
was  passing  through  station . . . 
N.  Y.  661 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  bj 
falling  objects  or  obstructions 
on  track N.  Y.  663-666 

TRESPASSER. 

where  person  in  charge  of  stock, 
riding  without  consent  or 
knowledge  of  defendant's 
agents,  is  injured  while  in 
stock  car,  defendant  not  liable, 
plaintiff  not  being  a  passenger. 
Conn.  156 

note  of  Illinois  cases  relating  to 
trespassers  on  trains 111.  258 
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person  using  ticket  issued  to  an- 
other injured  on  train,  carrier 
not  liable Iowa,  329 

where  person  used  non-transfer- 
able ticket  issued  to  another 
and  was  injured  on  train,  carrier 
liable  onlj  for  gross  negligence, 
such  person  being  a  trespasser 
traveling  on  free  pass  issued  to 
another  person Iowa,  339 

boj  struck  bj  engine  while  cross- 
ing track  at  station  after  de- 
positing letters  in  postal  car. 

Kan.  373 

person  not  passenger  going  to 
station  as  a  mere  spectator,  can- 
not recover  damages  for  in- 
juries received  bj  reason  of  de- 
fective platform La.  398 

child  boarding  freight  train  with- 
out knowledge  of  conductor, 
and  being  permitted  to  remain 
when    discovered,    entitled    to 

care  due  to  passenger Mo.  518 

note  of  Missouri  cases  relating 
to  persons  injured  at  stations, 
bj  falling  over  obstructions, 
struck  bj  trains,  mail  bags,  etc. 

Mo.  534T53S 

note  of  Missouri    cases  relating 

to  persons  injured  on  trains, 
etc.,  due  to  falling  objects,  de- 
railments, protrusion  of  pas- 
sengers' arms  from  windows, 
etc Mo.  535-537 

TRUCK. 

passenger  pushed  from  crowded 
platform  of  car  and  striking 
against  truck  on  station  plat- 
form ;  railroad  liable 111.  248 

passenger  injured  at  station  bj 
baggage  truck  striking  train . . 
111.  265 

TRUNK. 

where  person  went  to  assist  friends 

to  train    and    was  injured    bj 

employee  removing  trunk    on 

station  platform,  carrier  liable. 

Kan.  371 
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VARIANCE. 

where  evidence  is  given  at  trial 
at  variance  with  the  complaint, 
and  it  is  not  objected  to  at  the 
time,  error  is  waived Cal.    66 

VEHICLE. 

passenger  on  cable  car  struck  bj 
passing  wagon 111.  240 

note  of  New  York  cases  relating 
to  accidents  caused  bj  persons 
on  cars  coming  in  contact  with 
elevated  railroad  pillars,  vehi- 
cles and  obstructions  near 
track,  etc N.  Y.  654-656 

note  of  New  York  cases  relating 
to  persons  on  cars  struck  bj 
falling  objects  or  obstructions 
on  track N.  Y.  663-666 

VERDICT. 

arrived  at  by  each  juryman  mark- 
ing a  sum,  then  adding  the 
whole,  and  dividing  total  bj 
twelve,  and  making  the  quotient 
the  verdict,  is  not  a  chance 
verdict Cal.     66 

for  $30,000  for  injuries  sustained 
on  a  freight  train  resulting  in 
alleged  rupture,  and  spinal 
trouble,  there  being  conflicting 
medical  testimony,  held  ex- 
cessive  Cal.  104 

where  plaintiff  was  thrown  from 
coach,  a  finding  for  plaintiff  on 
account  of  improper  construc- 
tion of  coach  and  of  luggage 
being  on  seat  amounted  to  a 
finding  of  negligence  against 
defendant Eng.  rule,  140 

will  not  be  set  aside  by  court  un- 
less palpably  against  evidence.. 
Conn.  143 

where  the  facts  showed  culpable 
negligence  of  defendant's  agent, 
whereby  plaintiff  was  injured 
by  the  overturning  of  stage 
coach,  verdict  for  defendant 
was  set  aside  as  being  against 
weight  of  evidence Conn.  142 


VERDICT— C«»/ii»ii€</. 

for  $5,000  for  person  injured  in 
derailment  where  injuries  were 
permanent,  not  excessive.    .111.  ii\ 

special  verdict  stating  facts  as  to 
derailment  of  train  due  to  de- 
fendant's negligence,  sufficient 
to  show  plaintiff's  freedom  from 
contributory  negligence .  . .  Ind.  a88 

for  $10,000  excessive  where  woman 

was  injured  by  displacement  of 

womb  in    stepping  off  station 

platform ;  remittitur  of  $5,000. . 

Ind.  Terr.  315 

for  $4,000  for  broken  ankle  sus- 
tained by  person  jumping  from 
street  car,  excessive Ky.  381 

testimony  of  jurors  not  admissible 
to  impeach  their  conduct  and 
attack  verdict Mo.  504 

error  to  direct  verdict  for  defend- 
ant in  action  where  boy  fell 
from  steps  of  crowded  street 
car,  as  the  question  of  negli- 
gence was  for  jury Neb.  549 

if  sustained,  must  be  sustained 
upon  the  ground  upon  which 
case  was  submitted  to  jury,  and 
no  other N.  Y.  639 

VOLUNTEER. 

whether  person  injured  was  a  fel- 
low servant  or  volunteer 

Eng.  rule,    83 

WAITING  ROOM. 

not  negligence  for  passenger  to 
leave  waiting  room  and  go  on 
station  platform  before  arrival 
of  train 111.  265 

WAREHOUSE. 

customs  officer  struck  by  bags  of 
sugar  falling  upon  him,  reason- 
able evidence  of  negligence. . . . 
Eng.  rule,  171 

WINDOW.     See  also  Arm  out  of 
Window. 

liability  of  steamboat  company  to 
passenger  for  injury  sustained 
while  arm  resting  on   window 
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American  Negligence  Cases. 


WINDOW  —Continued, 

sill  of  ladies'  cabin,  bj  fall  of 
derrick Iowa,  326 

where  passenger's  arm  protruded 
from  window  sill  and  was 
broken  by  coming  in  contact 
with  lumber  car  on  track,  he 
was  guilty  of  contributory  neg- 
ligence  Ky.  374 

passenger's  arm  resting  on  win- 
dow sill  of  car,  struck  by  car 
on  adjoining  track;  railroad 
company  liable La.  386 

passenger  putting  his  head  out 
of  window  of  car  and  struck 
by  electric  pole,  guilty  of  con- 
tributory negligence La.  386 

passenger's  arm  protruding  from 
window  of  car  and  struck  by 
swinging  door  of  car  on  paral- 
lel track;  contributory  negli- 
gence    Mass.  448 

where  passenger  rested  his  hand 
on  open  window  of  street  car 
and  was  injured  by  it  coming  in 
contact  with  some  planks  close 


WINDOW —C«wi/»Ji«tf</. 

to  the  track,  question  of   con- 
tributory negligence  for  jury. . 
Minn.  481 

WITNESS. 

error  to  exclude  evidence  as  to 
whether  conductor  was  with 
passenger  on  platform  at  time 
of  accident  where  such  a  ques- 
tion was  at  issue,  it  being 
important  to  show  whether 
plaintiff  acted  with  proper  care. 
Cal.     85 

driver  of  stage  coach  may  testify 
as  to  condition  of  coach  at  time 
of  accident 111.  300 

not  error  to  admit  plaintiff  as  wit- 
ness in  action  brought  by  him 
to  recover  for  injuries  by  reason 
of  defendant's  negligent  man- 
agement of  street  car N.  J.  559 

WRECK. 

person  lawfully  on  train  injured 
by  train  falling  through  bridge 
owing  to  defective  structure. . 
111.  323 
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